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SPECIAL BENCH. 


Before Sir Francis Wiliam Maclean, E. C.J. E., Mr. Vustice 
Kampini, Mr. Justice. Brett, Mi. Yustice Mitra and Mr. 
Justice Doss. ` 


SAMARENDRA CHANDRA DEB BARMAN BARA 
. THAKUR 
v. 


>. BIRENDRA KISHORE DEB.BARMAN.* 


Jurisdiction of Ciril Oourt—Swoocssion to property lying within Britisk torri- 
tery, dlapwte as to— Hill Tipperahk Haj—Doolaration of oontingont right, 
seit for, if maintainablo—Bpocifto Reliaf Am (Iaf 1877) seotion d3. 

Held, (Dosa J. dubitante)—Tho appointment of Jubraj by tho Baja of 
Tipperah is an act of Btate by s Sovereign Prince and the Municipal Courts 
cannot question the validity of that appointment, 

Beer OCendor Masibya v, Raj Coomer Nobodosp Chunder Deb Hurmono d) 
followed, 

Neolhisto Deb Burmono v. Beer Okunder Thakoor (3) referred to, 

Per owriam,—A person cannot sue for & deolaration of his legal right 
unless ho has an existing right, atid a mere contingent right which may never 
ripen into an actual existing right is not aufüclent to ground an action for a 
declaration that the defendant has no right of suecemion to the property. 


Appeal by the Plaintiff, ` 
'Buit*for a declaration that the  plainti is according to 


the kulackar of the Tipperah Raj family and by virtue of- 


appointment as Bara Thakur by thé last Raja entitled to the 
suoceegion to the property situate in British India. 
The facts of the case appear sufficiently from the judgnfent. 


* Appeal from Original Decree No. 174 of 1900, against the decree of Babu 
Bepin Behary Haken, Pabordlnate Judge, First Court of 2i-Parganaha, dated 
the 24th January 1006. -— i 

(1) (1893) 1 L. R 9 Cala, 688 ; 12 0, L; R. 485. . WM um 

(3) (1869) 13 Moo, I, A, 523 at 581 and 585, 





OTIL, 


1908. 
€ 
May, 11. 12, 81. 
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The matter-first came up for hearing before their Lordships, 
Maclean C. J. and Doss J., on March 31 and April r, “1908. 
Mr. Sinha (with kim Mr. B. Chuckeriutty and Babus 


Basant Kumar Bose, and Harendra Narayan Mitra) for the . 


Appellant. Cited Sir Charles Atchinson’s treatise, p. 102, Hunter 


Blrendra Kishore “Vol, VI p. 460 and Mackenzie p. 272 ; stated the history of the 


—À 


state and succession to the zemindari in the British Delos 
The following cases were referred to.— 


Ram Gunga Deo v. Doorgamunse Subray (1), Urjun Manic . 


Zhacoor v. Ram Gunga Deo (2), Ranes Soomitra v. Ram Gunga 
Manik (3), Beer Chunder Voobray v. Neelkisken Thacoor (4), and 
Raj Kumar Nabodip Chunder Deb Burmun v. Rajah Bir 
Chundra Mantkya Bahadur (5). In this last case the contention 
that part of the zemindary is a portion of independent Hill 
Tipperah, was first put forward. The point of jurisdiction was 
taken and decided against the Maharaja. It is due to anomalous 
state. It is neither a Sovereign State nor a Semi-Sovereign 
State under the Interna tional law. 

Then referred to Maharajah Bir Chunder Manickya 


Bahadur v. Iskan Chunder Thakur (6). The case of Beer d 


Chunder Mantkya v. Rajcoomer Nabodi Chunder Deb Burmono(7), 
was commented on. 

When the property is situate here, the Courts are bound to 
decide, the question. Reads p. 541 of the last case and also page 
$50. It is not correctly decided. The Raj is a principality and 
Roshunabad is a zemindary. The Maharaja has a dual capacity. 
With regard to one he is a Raja and with regard to properties in 
Sylhet, Roshunabad, &c. he is an ordinary zemindar and not an 
independant prince. Referred to Dicey’s Conflict of Laws, Ed. 
1896 pp. XXXVIII and XXXIX, General Principle No. 3 Rule 39 
p. LVIH with regard to jurisdiction. As regards Lex Situ, 
referred to Rule 137 at page XXXVII. It is governed by the 
law of the country where immoveable property is situate. See 
Rule 138 at page LXXXVII. The question of extra-tetritorialty 
is dealt with in Westlake 4th Ed. p. 246. 

Next it should be seen how the Government has treated the 
Raja—From the earliest time it has steadily refused to recognisa 
him «s independent Raja. Both the Courts and Government 
treated him as Zemindar with respect to these properties. 


(1) (1800) 1 Bel. Rep. (New Ed.) 270. (4) (1884) 1 W. B UA 

(3) (1815) 2 Bel Rep. (New Bd.) 142. (5) (1870) 26 W.R 49 

(8) (1830) 8 SeleRep. (Now Ed,) 40. (8) (1878) 80.LB "te (418). 
(7) (2888) I is BD Gee B85 (541) ; 12 C, L. R, 465. 


LÀ 
e Vor. VI) HIGH COURT. 


“It is d'suit for land within the meaning of section 16 clause 
(d) o£ the Code of Civil Procedure. The words are wide enough 
to cover a case like this. Kanti Chunder Pal Chaudhry v. 
Kissory Mohan Roy (1). The present suit comes within the 
words “any other right to” in that section. Referred to The 

* Delhi andè London Bank v. Wordie (2), and Kellie v. Fraser (3). 

e Whenever there is a question of title it comes within the 

. first clause; but when a Court has to decide a question as to 
declaration of any title, it comes under section 16 clause (d). It 
is a question as regards immovable property. 

The nezt question is whether the.suit is barred under section 
42 of the Specific Relief Act. The position of the plaintiff is 
exactly the same as that of the reversioner. If he does not 
challenge it now, he will never be able to prove it. Referred to 
illustration (e) of section 42. The Legislature did not intend 
to restrict the «word “ right" in section 42 ; see Kalian Singh v. 
Satiwhl Singh (4). Referred to Daniel's Chancery Practice, 7th 
Edition page 630; Annual Practice 1908, page 327, Order 25 

* Rule 25. Declaratory decrees are given in cases of contingent 
interest. See Puttanna v. Ramakrishna (5). 

Mr. O'Rinealy (Advocate General) (with him Dr. Rash 
Behary Ghose and Babus Dwarka Nath Chuckerbutty, Promotho 
Nath Sen, Voy Gopal Ghosha, Govinda Chunder Dey Roy and 
Tarak Chunder Chuckerbutty and Mr. G. Sircar) for the 
Respondent—Declaration should not be given. 

Lex loci does not apply. The defendant has been recognised 
by the Government of India and any decision of this Court 
might be in opposition to the decision of the Government of 
India. Referred to Hajan Manick v. Beer Singh (6). The 
Zemindaries are in British India. The Raja holds it as part of 
his state and not as subject. Although he is bound by the laws 
of this country, the succession is not so governed and the Courts 
have ng jurisdiction. Referred to Maharaja Radha Kishore 
Manikya Bahadur v. Gobinda Chandra Chakravart (7). The 
sole determining authority is the Government of India. The 
Courts in India must submit to it. No consent can be given 
under section 433, Civil Procedure Code. 

It is impossible to grant this declaration without flying i in the 
face.of the Sanad given’ by the Government of India, 


(1) (1887) I. L. R. 19 Oslo. 861 note (4) (1884) L L. B 7 all, 168. 
(3) (1876) I. L. B. 1 Calo, 249. (&) (1906). |. R80 Mad, 198. 
(8) (1877) L L. B, 2 Calo. 445. (6) (1884) I. L B. 11 Calo, 17. 


(T) (1905) 3 O, L. J. 163. 
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ON The case of Beer Chunder Manikaya v. Raj Coonmr Nabodeep 
1908. Chunder (1), is rightly decided. 
Samarendra Chandra Tbe case does not come under section 16 clause (d) Civil 


Deb pernan Bara Procedure Code. It is a pure contingency which may or may 
v. not arise. Clauses (a), (4) and (c) of the section'are distinguished 
ox alaa, by the words "any other right to." There is oC indc to o 
— indicate that such right of contingency is dealt with® Is is 
nothing more than Spes successionis. 

Section 42 of the Specific Relief Act treats of suits for declara- | 
tion for himself with regard to succession. This suit does not come 
“within the class of suits by reversioners. There is no class of 
"Fobray. Referred to Musst. Pranputtee v. Lalla Futteh Bahadur (2). 
There is a distinction between getting a declaration for his own 
benefit and a declaration that the act of the widow is not valid. 
The case of Greeman Singh v. Wahari Lak (3), is decisive on the . 
point. Section 42 has no application to cases of contingent 
rights. The illustration to that section refer to known classes. 

Dr. Rash Behary Ghose followed.— The title to the Guddi 
and Roshunabad is one and the same. Referred to Nilkishto 
Burmono v. Beer Chunder Thakoor (4), Duke of Brunswick v. 
King of Hanover (5). Illbert page 456 ; Wheaton’s International 
law page 40. As for semi-Sovereign State, see Wheaton page 62. 

` Referred to Raf Kumar Nabodeep Chunder v. Rajah Bir 
Chundra (6). 

The plaintiff is not entitled to sue under section 42 of the 
Specific Relief Act. Referred to Kattama Natchier v. Dora 
Singa Tevar (7). The judgment in Greeman Singh v. Wahart 
Lall (3), rests on that principle. Referred to Mr. Whitley 
Stokes Commentary on section 42, Vol. I page978. The section 
refers to present and vested right and not to contingent right. 
See Bhusendra Bhusan v. Triguna Nath (8). 

The discretion which the Court has, must be exercised with 
great caution. This is a case in which such a decree should not 
be given. 

Mr. B. Chuckerbutty in reply—Submissions can not give 
jurisdiction. Only to avoid embarassment the Raja submitted. 

Section 433 Civil Procedure Code deals with procedure. It 
does not deal with rights. 


(1) (1888) I noc 9 Cale 585 (4) (1880) 19 Moo I. A. 528 (584V. 
(3) (1868) 3 Hay. 608. (5) (1808) 6 Bev. 1; 40 E. R, 754. 
e (8) (188) 1. L. &.8 Calo, 12, (6) (1 876) 25 W. R. 404 (405), l 
(7) (1875) 1.41. 9 I A, 169 (172, 174) ; 15 B. L. R. 88; 28 W, B. 8H. 
(8) (1889) 1 L. H. 8 Oslo. 761. (9) (1904) I. L. R. 37 All. 408. 


2 "Vor. VIII) HIGH COURT. 


Illustrations (e) and (7) to section 42 of the Specific Relief 
Act show that the plaintiff is entitled to a declaration. He is 
not questioning the power of Raja to choose anybody as Jubray. 
Section 42 does not restrict the power of the Court ; but all 
declaratory suits are discretionary. When the cases of Katama 

o Natchter y. Dora Singa Tevar (1) and Musst. Pranputies v. Lalla 
Fiugteh*Bakadur (a), were decided, the law was different. Section 
42 is wide enough to cover the present case, The case of Greeman 

^ Singh (3), is avery peculiar case. It was dissented from in Man- 
matha Nath Biswas v. Rahilh Mont Dasi (4) In the case of 
Greeman Singh (3), the Judges were dealing with the rival claim- 
ants. The plaintiff can get a negative declaration. C. A. V. 

Afterwards their Lordships, owing to the importance of the 
case, referred it to the Special Bench, for disposal. 

Mr B. Chuckerbutiy (with him Babus Basant Kumar Bose 
and Harendra Narayan Mitra) for the Appellant. 

$o far as land in British India is concerned, the only 
tribunal which can decide the title to that, is the British Court. 
Refers to Sir Charles Atchison's treatise, p. 102 (Ed. 1876). The 
same view is takenin Mr Mackenzie’s book (Ed. 1884) p. 272. 
See also Nanabhat v. Skriman Goswami Girdhariji (5). 

[Raup J—Was there any admission in the plaint as here ?] 

No amount of admission will do. It is a question.of law. 
For his misconduct he was driven out of Hill Tippera. He was 
deposed as in the Bombay Case. 

Whatever may be the effect of cancellation in Hill Tippera, 
the law applicable to lands in British India is the law of 
British India. Referred to Nanabhai v. Girahariji (5) and 
Ram Gunga Deo. v. Doorgamunee Jobraj (6). 

[Brerr J—There was no question of legality of the Raja’s act] 

So far as Raja’s territory is concerned, he was not asking 
their Lordships to consider the matter. 

Seg Urjun Manic Thakoor v.Ram Gunga Deo (7) and Ranee 
Soomitra v. Ram Gunga Manik (8). 

The next case that arose was that of Beer Chunder Joobraj. 
v. Neelkissen Thakoor (9). This case went up to the Privy Council ; 
see Neelkisto Deb Burmono v. Beer Chunder Thakoor, (10). 


(1) (1875) L. R. 2 I. A, 169 (17%, 171) ; 15 B. L. B. 88; 98 W, R. 814. 


(2) (1868) 9 Hay 608 (8) (1809) 1 Be. Rep. 370 (New Ed. 861.) 
(8) (1881) I. L. R. 8 Calo. 12. (7) (1815) 9 Rel Rep. 143 (NewEd.]77.) 
(4) (1904) T. D. B. 37 All, 406 (8) (1820) 3 Gel.Rep. 40 (Yew Ed. 54). o 


(5) (1888) 1. L. B, 12 Bom. 881 (883). (8) (1864) 1 W. B, HT. 
(10) (1800) 13 Moo, I. A. 523. 
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[Mactzan C. J—The question of jurísdictior was not in 
dispute.] 

At page 534 their Lordships observed as follows :-— 

“The Rajah of Tifperak, though in respect to these lands 
subject to the laws and Courts of British India, is ingfact an 
independent Prince with a considerable territory known as the e 
Tipperah Hills &c.' This passage was relied on. Read’ page 
538 of the Report. "On the argument of this appeal beforé 
their Lordships, the Appellant’s preferential title by seniority to 
the Jubrajshif was sought to be established by evidence of a 
family custom to be collected from the instances given in the 
geneology of actual successions.” The other side relies on 
page 534. 

Referred to Mr. Foote’s Private International Law 3rd 
Edition; 1904, page 159 and Wheaton's International Law, 4th 
Edition, page 1:9. No authority other than the cotistituted 
authority can impose law. See Westlake’s International “Law, 
4th Edition, page 246. 7 f 

An act of State can not interfere with private property. 
Land can not be held by a foreign sovereign as a subject, Read 
Dicey’s Conflict of Laws, Edition 1896, page 590 as regards 
devolutions ; also pp. 38, 223. 

Referred to Goswami Shri Girdharijı v. Madhowdas (1) and 
Shriman Goswami v. Goswami Shri Girdhar Lalji (2). Two 
questions were raised in the last case. See page 623 ; submitted 
that the question of jurisdiction was decided in favour of the 
contention he was urging. 

Referred to Rajkumar Noboadtp Chundro Deb Burmun v. 
Rajah Bir Chundra Mantkya Bahadoor (3); see page 406; 


_Makarajah Bir Chunder Mantkya Bakadoor v. Ishan Chunder 


Thakur (4). The suit was against the Maharaja for maintenance. 
~ The next case referred to was Beer Chunder Manikya v. 
Raj Coomar Nobodesp Chunder Deb Burmono (5). There albo 
the question arose as regards right to maintenance. The Raja 
was a party in that case. He distinguished that case on two 
grounds: (1) His suit was not against the Raja: (2) The claim 
for maintenance is not a suit for property, unless and until it is 
made a’ charge on the property. | 

. [DR. Girosg.— That was not a suit merely for maintenance] 


17 Bom, 600. (8) (1888) 25 W. R, 404. 
17 Bom, 620 (note) ^ (4) (1878) B O. L, B. 417, 
888) IL, B. 9 Cale. 586; 12 O, L, H, 465, 


(i) (1898) I. L. B. 
(2) (1878) 1. b. B, 
(5) d 


e 
‘Vou. VIIL] HIGH COURT. - 


e 
He adopted the argument of Mr. Phillips at page 548. He 
adopted the third argument there as his first. Read the judg- 


Om, 
1908, 


ment and pages 555, 556. He submitted that it was not necessary Ramarendra Chandra 


to decide the question of jurisdiction. The observations made 
therein which go against him were not correct. 

Them referred to Beer Chunder Manikya v. Ishan Chunder 
Bitrdhunti). That was asuit for recovery of rent and road- 
cef$. The same learned Judges who decided the case of Beer 
Chunder v. Raj Coomar (2) decided this case also. They treated 
him like an ordinary subject. 

Read sections 431 and 432 of the Code of Civil Procedure. 

The case of Hajon Mantck v. Beer Sing (3) was relied on 
by the lower Court. So far as jurisdiction is concerned, he 
submitted that the case was in his favour. The suit had to be 
brought in the British Court. 

Read sanad dated 1st June 1904. The suit was instituted 
in March 1904. The sanad did not affect him at all. 

ft is land in British India and it is governed by laws in 
British India. No person can get any right to any such land by 
act of State. So far as land in British India is concerned he is 
entitled to show that his title is superior to that of the defen- 
dant. So far as this zemindary is concerned, it is governed by 
Regulation I of 1793. 

Referred to Story's Conflict of Laws, para. 427 and Chap. 
XIV p. 539. 

The next question is: " Is it a suit for land within the mean- 
ing of section 16 cl. (d) of the Code of Civil Procedure ?" The 
ground on which this was decided against him was that cl. (d) 
must refer to suit of same nature as cls. (a), (b) and (c). The 
words are “for the determination of any other right to,” are 
wide enough to include such a case as this. Referred to the case 
of The Delhi and London Bank v. Wordie (4). The plaintiffs are 
entitled to succeed in preference to the defendant. 

Tifen referred to Kellie v. Fraser (5). There at page 463 
it was said. “It will be observed, however, that in all, or almost 
all, the cases upon which the appellant relies, the suit was brought 
for the purpose of acquiring the possession of, or of establishing 
a title to, or an interest in, the property which was the subject 
of dispute, more particularly in the case of The Delhi and London 
Bank v. Wordre (4), where the object of the petitioner. was to 


(1) iu I. L. B. 10 Calo, 186. (8) (1880) LL R kl Calo. 17. , 
(3) (1888) L L. R. 9 Calo 535 (4) (1878) I. LeR. I Calo. 24 9. 
(b) (1877) L, L. R 2 Oalc. 145 . 
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establish the title of certain trustees to a share in a partion of the 
trust property claimed by a person of the name Lightfoot, and 
the establishment of this title was an essential element of the 
entire claim." Referred to the case of Kanti Chunder Pal Chau- 
dhry v. Kissory Mohun Roy (1) and read page 365 note. 

The third question is. “Is this suit maintainable ufider sec- 
tion 42 of the Specific Relief Act, as he was seeking declaration 
to the property to which he has no present right ?” Relied on the 
words of section 42 and particularly on the illustrations (e) and (f) 
to that section. The plaintiff says if he survives he is entitled 
to this property under a particular custom. This is something 
like a widow putting forth an adoption. Contingent interest 
enables a person to sue. See Kakan Singh v. Sanwal Singh (2). 
There the person had no present interest. Abinash Chandra 
Mazumdar v. Harinath Saka (3). In this case it was observed 
at page 65 “It is now settled beyond the possibility of dispute 
by the decisions of the Judicial Committee in the cases of ......... 
that the nearest reversioner who is the presumptive heir in 
succession, though such reversioner has merely a contingent 
interest, may maintain an action for a declaration that the acts 
of a female heir in possession of the property of the last full 
owner do not bind the estate.” 

Referred to the case of Puttanna v. Ramakrishna (4) and 
read page 196. g 

Reliance was placed on the case of Greeman Singh v. Wakari 
Lal (5), The contest was between two sets of reversioners. The 
passage on which reliance was placed is at page 15. This case is 
disssented from in Gangayya v. Mahala Lakshmi (6), The same 
view is taken in Manmatha Nath Biswas v. Rohilli Mont Dast (7). 

Referred to Daniel's Chancery Practice, 7th Edition page 631 ; 
Annual Practice for 1908 page 327, Order 25, Rule 5. Submitted 
that he was at least entitled to the negative declaration. - 

As regards jurisdiction he referred to the case of Forester 
v. The Secretary of State (8). ° 


(1) (1887) L L. R, 19 Oslo. 861. 
(8) (1884) L L, R, 7 AN 108 
(8) (1904) I. L, E, $3 Oelo. 62; 0 C. W. N., 25. 
(4) (1508) I. L. B, 30 Mad. 196, 
(5) (1881) L L. R. 8 Calo, 12. 
(6) (1886) I. L. B, 10 Mad $0 (91). 
, (7) (1904) I. L B. 37 All, 400 (408.) 
(8) (1871) 12 BeL. R. 120 (150) P. O. 
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[Doss Je—Can you have a declaration of the legitimacy of OnT, 
the defendant? Can you show any authority ?' You are trying’ 1908. 
to get a declaration of impossibility of the defendant being 'the Bamarendra Ohandra 
next heir. Whether you can have a declaration of that, You Deb Barman Bara. 

4 . Thakar, 
have no vested right.] 
. 

, The plaintiff is entitled to get a declaration against his anta- Bigendra Kish Eisiore 
gorjst. e — 4 

Dr. Rash Behary Ghose (with him Babus Dwarka Nath 
` Chuckerbutty, Promotho Nath Sen, Gobinda Chunder Dey Roy, 

Foy Gopal Ghosha, Tarak Chunder Chuckerbutty and Mr. G. 
Strcar) for the Respondent. 

The plaintiff is an alien seeking to set aside the act of his — " 
sovereign performed within his own territory. Assuming that 
the action is maintainable, the Alipur Court has no jurisdiction 
under section 16 of the Code of Civil Procedure or under sec- 
tion 42 of the Specific Relief Act. The action is rightly dismissed 
becauge the plaintiff has a mere Spes Successtonis: Action too 
must fail even. if section 42 of the Specific Relief Act is appli- 
cable, because the Maharaja of Tippera is a necessary party and 
is interested in resisting the claim of the party ; if nota necessary . 
party undoubtedly a proper party. He ought properly to be 
represented in the litigation. 

Again the Court ought not in the exercise of its discretion ` 
make a declaratory decree. Lastly, the suit of the plaintiff is 
liable to be dismissed on the 7th issue, ves, ‘ Do the rejection of 
the plaintiff's ‘claim by the Government of India and the 
subsequent declarations of the said Government relating to the 
succession to the Tipperah Raj and zemindaries appertaining 
thereto bar the present suit?" and submitted that though this 
ground was not raised'in the Court below he can rely on it under 
section 561 of the Code of Civil Procedure. 

The main proposition on which the other side rests his case 
is beside the main question, The question is this :—Has any 
British Court any right to determine who ought to be the ruling 

chief or authority in a foreign state ? 

[Doss J.—Suppose the defendant was dead]. 

The answer isto be found in Rajkumar Nobodip Ghundro 
Deb Burmun v. Rajak Bir Chunder Manikya Bahadoor (a). It 
rested with the Executive Government alone to decide who the 
heir is. The executive wére not willing to decide the question, 
but referred the parties to ordinary Court. Referred to Hayone 


(1) (1876) 35 W. B, 404. i 
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Manick v. Beer Sing (1). In it the case of Beer Chumder Manik- 
E v. Rajkumar Nobodeep Chuuder Deb Burmono (2) was referred to. 
There is an exception to land of the State which never dies. 
A question as to extent of territory cannot be settled by Muni- 
cipal Court but by diplomatic action. The Court having jurisdic- 
tion must stay its hand as soon as it sees that it isa question , as 
regards declaration. ” o 

Bir Chunder and Nilkristo were both recognized. They 
were interested to see that the question was decided one way 
or the ether. See page 553 of the case of Beer Chunder Manikkya 
v. Raf Kumar Nobodesp Chuuder Deb Burmono (2). The judgment 
of Macpherson J. is no authority on a question of fact. See 
12 M. I. A. p. 534. 

The Audakari appointing the defendant ¥udaray clearly 
shows that the zemindaries are part of the Royal possession. 
The Sanad shows that also. 

The Bombay cases referred to by the other side lay down 
an elementary proposition, vis., no foreign sovereign by any act 
of its own nor any foreign Court by any judgment can affect 
land outside the State. This is an act of the State and sought 
to be set aside by the subject of the Raja. The plantiff is not. 
entitled to do so. 

In Beer Chunder Manikkya v. Ray Koomar Nobodecp 
Chunder Deb Burmono (2) it was observed as follows :— 
“We further observe that for our Courts to entertain the 
plaintiffs suit and declare him Zubaraj would, if operative at 


all have the effect of annulling the Maharajah's appointment of 


his own son as Jubaraf ; but this appointment was an act of 
sovereignty performed by the Maharajah in his own territory, 
and as such it clearly cannot be questioned or set aside by the 
Courts of British India.” What is the plaintiffs cause of 
action? He comes into British Court and asks that his own 
sovereign had no power. 

The next point is that under the Code of Civil Prosedur, 
the Alipur Court has no jurisdiction. This depends upon 
whether the plaintiff is entitled to a declaratory decree. Accor- 
ding to his own showing, the plaintiff is only entitled to a con- 
tingent interest. Under section 6 of the Transfer of Property 
Act a mere right to succession is not property at all. 


* (Q1) (18847 I Jj. B. 11 Calo. I7 (84). 
(3) (1888) I. L. B, 9 Calo, 686; 12 U, L, B. 405. 
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A person who stands in the position of a reversioner is not 
entitled to a bare declaration. The Courts might determine any 
existing right but would not determine any contingent right. See 
Mussamut Pranputtee v. Lala Futteh Bahadoor (1). 

[Dgss J—It is not a declaration of right but a declaration 
of a possibility of a right.] 

e This case is approved|in Kattama Natchiar v. Dora Singa 
Tevar (2). Read pages 189,190, 191. In this case their Lord- 
ships distinguished the well known classes of cases. The case 
of Greeman Singh v. Wahani Lall (3) cannot be distinguished. 
The judgment is prety sound. The Allahabad and Madras 
High Courts misunderstood the ruling. See Bhusendro Bhusan 
v. Tregunanath (4). At pag? 765 Mr Justice Wilson observed as 
follows :— “And Ido not purpose to attempt to lay down any 
general rule, beyond this, t lat I think the discretion ought to 
be exercised with great S uno. Ihave no doubt, however, 
that the present case is no: one in which a declaratory decree 
ought to be given. To lold otherwise would be to lay down 
that any one who claims any interest in property, present or 
future, ought to be allowed to ask the Court to give him an 
opinion on his title, and |t cannot, I think, have been the 
intention of the Legislatuye to lay down any such rule.” See 
also Pirthi Pal Kunwar v. Guman Kunwar (5). 

Mr. Chuckerbutty in ieply—The act of the State was after 
suit. The sanad of British Government was after suit. 

An appointment by (he Raja of the defendant affecting 
land in British India has no validity at all. 

(Brerr J—The questión is whether British Court has any 
jurisdiction over lands in British India] 

Submitted that he wai not seeking to set aside tbe appoint- 
ment. His position is T ly like that of a reversioner. 





C. A. V. 
- The following judgme: ts were delivered. 


Maclean C. J.—The |plaintiff seeks in this suit for a decla- 
ration that he is according |o the #colachar, custom or usage of 
the Tipperah Raj family; and by virtue of the appointment 
referred to in his plaint, entitled to the succession {o the 
scheduled property from and after the demise of the present 
| (1) (1803) 3 Hay. 608 ; Byvestar 270. 

TR <7 A. 160; 15 B. L, B. 88; 33 W. R. 314. 
(8) (1881) 1. D. R, 8 Cal. 12, 


(4) (1883) 1. L. B. 8 Cal. 761. T 
(5) VEND 17 1, 4,107; I. L. B. 17 Cal. 988. 
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Raja of Tipperah; and that the defendant has no right of succes- 
sion thereto. "That is the object of the suit, 

The property scheduled to the plaint lies within British 
territory : and, part of such property consists of a house and lands 


‘in the Ballygunj Circular Road known as “Green Park? within 


the local limits of the Alipur Court. e 
The plaintif is a son of the late Raja of Hill Tippegh. ^ 


-According to his case, the Raj family of Hill Tipperah of which 
the Raja is the head, is governed by the Hindu law as obtaining ' 
.in Bengal, except in so far as that law is modified by the custom 


of the family, by which the reigning Raja may nominate and 
appoint from amongst the legitimate members of the Raj family 
his two next successors, the first successor being styled ¥udray 
and the second successor being styled Burra Thakur. The 
plaintiffs case is that, according to the said custom, the said 
appointments fix irrevocably the succession in the parties nomi- 
nated, and the /uóray so appointed is indefeasibly entitled to 
succeed, on the demise of the reigning Raja who appointed him, 
to amongst other things, the scheduled property ; and the Bara 
Thakur so appointed is indefeasibly entitled to succeed to such 
property on the demise of the Fubraj. It is undisputed that the 
scheduled property follows the succession to the ITill Tipperah 
Raj, or, as the defendant puts it, forms part of their royal 
possession and the right and title to such property follows the 
possession of and succession to the throne, and is enjoyed by one 
and the same title. 

In the year 1870 the late Rajah appointed his eldest son 
Raja Radha Kishore Deb Burman, the present Raja, Fubraj, and 
in the year 1878 appointed the plaintiff Burra Thakur. The late 
Raja died on the 11th of December 1896 : and, the present Raja 
succeeded to the throne of Hill Tipperah as also to the scheduled 
property. It appears that, by an instrument under his sigo 
manual and the seal of his State, dated the 8th of February 1899, 
the Raja appointed and constituted the present defendant his 
Subraj, and caused the said appointment to be notified to the 
officeis of the state for their information and guidance, and to be 
communicated to the Government of India. The plaintiff 
objected to this appointment : and challenges its validity, alleging 
that the defendant is illegitimate. It appears that on the 9th of 
June 1899, he memorialized the Government of Bengal against 
such appointment, but unsuccessfully. The Government of 
Bengal rejected the plaintiffs memorial. In these circumstances 


* 
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the plaintiff instituted the present suit on the 9th of March 1904 
in the Subordinate Judge’s Court of Alipur and asked for the 
declaration I have stated. 

The defence is that the present Raja is the Ruler of the 
Sovereign State of Hill Tipperah whose succession to that State 

a Tacto ek, dejure has been recognised by the Government of 
Brifishe India, and that as such Sovereign Prince, the said Raja 
holds and by right of his succession to the throne of the said 
State, enjoys, as part of his royal possessions, the properties 
specified atid described in the schedule to the plaint, the said 
‘Raja’s title to the throne of Hill Tipperah and to his Royal 
possession both without and within British India Territory being 
one and the same, and the latter an appanage to the said throne 
following the course of succession thereto. The defendant also 
«alleges, and this is not disputed, that the British Government has, 
as paramount power, conferred a sanad upon the present Raja 
‘affirming his absolute freedom in the choice of his own Fubraj 
or successor to the Raja and zemindaries and other property in 
: British India which appertain thereto and are held therewith, and 
that after the receipt of the Sanad, the said Raja has bya 
Ruba&ari dated the 22nd of July 1904 confirmed the appointment 
of the defendant as his Jubraj or immediate successor. The 
defendant's case further is that, each reigning Raja is, after his 
succession to the throne, empowered of his own absolute and free 
choice to nominate and appoint a member of the Royal family to 
be his own immediate successor under the title and designation 
of $ubraj, who, on such nomination and appointment, becomes 
entitled to and does, if alive on the death of the Raja by whom 
he was so appointed, succeed to the Crown and kingdom of 
Hill Tipperah and, with such kingdom, to the royal possessions 
thereof, whether situate in Hill Tipperah or British India. includ- 
ing the scheduled property. There appears to be no doubt even 
upon the plaintiffs own plaint that the scheduled property forms 
part of the royal possessions of the Hill Tipperah Raj, and follows 
the succession to the Raj. It is further alleged by the defendant, 
though it has not been proved, that the Raja in the exercise of his 
sovereign rights, on the 30th of June 1900, for reasons of State, 
cancelled the appointment of the plaintiff as Bara Thakur. 

The Subordinate Judge has dismissed the suit, holding in 
effect that it is not competent for him to go into the question of 
the rights of succession in the Hill Tipperah Raj. [he plaintiff 
has appealed. 7 
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It is not disputed by the defendant that the scheduled 
property by reason of its being situated within British Territory 
is subject to its Territorial Law affecting the same. But his 
contention is that the Courts in British India cannot go into the 
question of the right of succession to the Raj. Although the 
prayer of the plaint is as I have stated, the real object pf the suit, 
is to set aside the appointment by the present Raja, dated „the 
8th of February 1899, of the defendant as his S'ubray. It is 


dificult to see how such a question can be dealt with by the ` 


Subordinate Judge at Alipur or by any Court in British India. 
The appointment of the defendant was an act of State by a 
Sovereign Prince, and when it is once establshed in this suit that 
this appointment has been made, it is difficult to see how the 
lower Court could have gone into the question of the validity of 
that appointment, and, least of all, in the absence of the Raja 
who is not a party to the suit, and who is most interested in 
maintaining the validity of the appointment of his sog, the 
defendant, as Fubraj. 1f he had been made a party to the suit, 
he would presumably have demurred to the jurisdiction. In our 
opinion the Court at Alipur had no jurisdiction to decide who is 
the /uóray of the Foreign State of Hill Tipperah. It has not 
been disputed that Hill Tipperah is a Sovereign State, in that 
it governs itself without dependence on any foreign power. The 
right of the Raja to appoint the defendant has been recognized 
by the Sanad of the Viceroy and Governor General of India dated 
the 21st of June 1904, in which it was declared that the Chief of 
the Hill Tipperah State for the time being might, from time to 
time, and at any time, nominate and constitute any male member 
of the family descended * * *  * through males 
from him or any male ancestor of his, to be his Wubraj or 
successor to the Chiefship. No doubt in several cases—and 
reference may be made especially to the case of Neel Kristo Deb 
Burmono v. Beer Chunder Thakur and others (1), the parties 
interested did, at the instance of the Government of India, 
leave it to the British Courts to decide, from time to time the 
question of the right of succession to this Raj. But in all these 
cases the parties interested submitted to the jurisdiction of the 
Court, and the question of jurisdiction was, apparently, never 
raised. In the case of Neel Kristo Deb Burmono v. Beer Chunder 
Thakur (1), their Lordships of the Judicial Committee say this 
(pages 534,535). The Rajah of Tipperah though in respect to 
(1) (1869) 19 M, I. A, E33. 


, Vor. VIII | HIGH COURT. 


these lands subject to the laws and Courts of British India, is in 
fact an independant prince with a considerable territory known as 
the Tipperah Hills, and as the title to the semindary and to the 
Raj is the same, the dispute respecting the former involves a 
question gf the right of succession tothe Afussud or Throne of 
4 he jndepegdent Principality. The respondent, Beer Chunder 
Thakure has been acknowledged by the British Government 
as de facto sovereign of Tipperah, but this acknowledgment 
has been regarded in the Court below as determining nothing 
more than his present and actual possession of the Throne, and 
their Lordships will deal with the question between the parties 
as if the litigation were between two ordinary subjects of the 
crown upon a disputed title to lands with the jurisdiction of the 
Indian Courts" And later on at page 543 they say this: 
“ This contest is in truth a contest as to the title to reign; a 
matter, rather of State policy than one proper for Judicial deci- 
sion.", That case is no authority for the proposition that if the 
question of jurisdiction is raised, the Courts in British India 
have any right to decide the question as to who is entitled to 
succeed to the Raj of a foreign sovereign State. In the case of 
Beer Chunder Mantkhya v. Raj Coomar Nobodeep Chunder Det 
Srrmono (1), the Judges say “ We further observe that for our 
Courts to entertain the plaintiff's suit and declare him ¥udray, 
would, if operative at all, have the effect of annulling the 
Maharaja’s appointment of his own son as Jubraj; but this 
appointment was an act of sovereignty performed by the Maha- 
raja in his own territory, and, as such, it clearly cannot be 
questioned or set aside by the Courts of British India. Under 
the circumstances we do not think that this claim could be 
entertained by our Courts." 

As has already been pointed out, the real object of this suit 
is to set aside the appointment by the present Rajah of the 
defendang, his son, as Fubra and successor, and the question 
here is practically the same as that which was dealt with in the 
case last cited. The passage quoted applies to the present case 
and we adopt it. 

For these reasons the appeal must fail. 

Apart however from this, there are other difficulties in the- 
path of the appellant. It is contended for the respondent that 
no such declaration as is asked for can properly be made under 


section 42 of the Specific Relief Act. The plajntiff has no” 


(1) (1883) T. L. R, 0 Osalo, 585. 
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OrvIL.: present interest ; he may never have any interest im the Raj or. 
1908. the property. Even assuming the appointment of the defendant. 
Sg er ve as Fubraj to be invalid, the plaintiffs’ interest in the Raj and in 
Deb Barman Bara the scheduled property is contingent upon his surviving the 
t. present Rajah : and, it has not been seriously pressed that he is 
Birendra Amaro entitled to the affirmative portion of the declaratiqn sought. , 
But it is contended that he is entitled to the negative portjon, 
namely that the defendant has no right of succession to the, 
scheduled property. If the view expressed above that the. 
Court has no jurisdiction to go into-the question of the succes- 
sion to the Raj be sound, it is scarcely necessary to discuss this 
point. In our opinion a person cannot sue for a declaration of 
his right unless he has an existing right, and a mere contingent 
right which may never ripen into an actual existing right is not 
sufficient to ground an action for such a declaration. As regards: 
that part of the declaration that, " the defendant has no right 
of. succession thereto," the plaintiff's case is that the defendaut 
is illegitimate, and so could not be properly appointed Fubraj. 
We do not think that a declaration, dependent upon such an 
issue, ought to be now made at the instance of the plaintiff 
who, should he die during the life of the present Rajah could gain 
no advantage, even if the issue were decided in his favour : and, 
in the exercise of the Judicial discretion which is vested in the 
Court under the section, we should not be disposed to make 
any such declaration : nor do we think that such a declaration can 
properly be made in the absence of the Rajah, who is deeply, 
interested in the question. Butthis question really becomes 
immaterial in view of the opinion expressed above upon the 
question of jurisdiction, , 
The appeal is dismissed with costs. 
Rampini J,—I agree. 
Brett J.—I agree. 
Mitra J.—I agree with the learned Chief Justice. " 


Doss J.—The points in controversy between the parties are 
chiefly questions of law, of unusual importance, and somewhat 
difficult to solve, but the facts which raise them are few and 
undisfuted, and they lie in a narrow compass. ‘ 

Chakla Roshanabad lying on the eastern borders of Eastern 
Bengal and comprising an -area of 589 square miles is held by 

*the Raja eof „Hill Tipperah, as an ordinary zemindary under 
British Government, and paying a certain amount of revenue 


Maclean, C, J. 
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fixed at the #ime of the permanent settlement of Bengal. (See OrvIL. 
‘Aitchison’s Treatise Ed. 1876, Vol. I, p. 101, Hunter's Statistical 1908, 
Account, Vol. VI, p. 460). The Raja also owns a residential house Samarendra Chandra 
in the suburbs of Calcutta. Deb Taker 


The Raj family of Hill Tipperah is governed by Hindu Law, 
except in se far as that law, as regards inheritance, is modified Birendra Kishore 
by the Éulackar or family custom, under which the reigning Raja 
nominates and appoints from among the legitimate members of 
his family his two next successors, the first being styled ¥udra/ 
and the second Bara Thakur. 

In accordance with this custom Maharaja Bir Chunder 
Deb Barman in the year 1870 appointed his eldest son Radha 
Kishore Deb Barman as ¥udaray and in the year 1878 his 
second son, the plaintiff, as Bara Thakur. 

On the death of Maharaja Bir Chunder Deb Barman, Radha 
Kishore Deb Barman, the Fubaraj, became the Raja, and he on 
the 8theFebruary 1899, under a rubakari of that date, appointed 
the defendant Birendra Kishore Deb Barman as Fubraf. There- 
upon the present plaintiff submitted a memorial to the Govern- 
ment of India, claiming that the nomination of defendant as 
Fubaraj was illegal, and that he himself should be promoted to 
that rank, This memorial was rejected by Government and its 
order was communicated to the present Raja on the 8th Decem- 
ber 1902. 

On the 9th March 1904, plaintiff brought the present suit, 
alleging that the -defendant is not the legitimate son of the Raja, 
and submitting that the appointment of the defendant as Fubaraf 
(a fact which he denied) if made, is invalid, and asked for a 
declaration that according to the &w/achar or custom of this Raj 
family, and by virtue of his appointment as Bara Thakur, plain- 
tiff is entitled to the succession to the scheduled properties 
(these being properties situated in British India and referred to 
above) frog: and after the demise of the Raja, and that the 
defendant has no right of succession thereto. 

On the 21st June 1904 (Ze. more than three months after 
the institution of this suit) the Government of India granted a 
sanad to the present Raja, with the object, as therein stated, of 
removing all doubts as to the rule of succession to the chiefship 
of the State of Hill Tipperah, and the ownership of the zemin- 
daries and the other property in British India, appertaining 
thereto, and declaring inter alta, “That the chief ef the said 
State for the time being may, from time to time, and at any 
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time, nomináté and constitute, any male membêr of the’ said 
family, descended through males, from him or any male ancestor 
of his, to be his ¥uSara7 or successors to the said chiefship." 
Upon receipt of this sanad, the Raja on the 22nd July 1904, 
confirmed the appointment of defendant as /ubaray, gie., as his 
successor. The Court below has held that as the scheguleg 
properties, even if situated in British India, form tMe public 
property of a foreign sovereign, the Courts in British India have 


no jurisdiction to entertain this suit. It has further held that . 


the suit cannot proceed in the absence of the Raja, and that the 
plaintiff is not entitled to a declaration of the nature he has 
-asked for." It has accordingly dismissed the present suit without 
trying the other issues raised in the case. 
From this judgment the plaintiff has appealed. 

^ It has not beef disputed by the learned vakil for the réspon- 
dent that the "municipal Courts have jurisdiction to entertain a 
‘suit in regard to land situated in British India, evendf it be 
owned by a foreign sovereign, as the property of the State of 


_ which he is the sovereign. The law on this point istoo firmly 


settled to be questioned now. See The Charéich (1), Halls’ Int. 


. Law sth Ed., page 171, and the authorities cited therein ; Bar’s 


Private Int. Law, translated by Gillespie, (and Ed.) pages 910 
and 1113. ` 4 

But it has been contended that, even supposing that the 
municipal Courts have jurisdiction in a case of this kind, yet 
when the question is one of succession to the property on the 
demise of the owner, such owner being a foreign sovereign, 
the law which the Courts must administer and give effect to, 
in order to determine who the next successor is, is the foreign 
law (the law regulating succession to the chiefship of the foreign 
state), gua foreign law. I confess I feel some difficulty in follow- 
ing this argument. When the qnestion relates to title to 
immovable property (and succession is only a mode f acquiring 
title, the only law which the municipal Courts can administer 
is the Jex situs, and in all, the decided cases relating to succession 
to Chakla Roshanabad ever since 1809, the Courts in British 
India (if I have been able to rightly apprehend the judgment of 
the Privy Council in Neelkisto Deb Burmono v. Beer Chunder 
Thakoor (2), have invariably administered the personal law of 
the Hindus modified by  &wlachar or custom of the Raj 
Family*of Hill Tipperab, just as in the case of other impartible 

(1) (1878) L. B, 4 Ad, and Eoc, 50 at 97. (3) (1800) 12 M. L A, 523, | 
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zemindaries gituated in British India (similarly governed in 
matters of succession by local or family custom), not as a law 
of the foreign state but as a branch of the laws of British India, 
albeit that custom derived its force and validity as such law by 
virtue of judicial authentication. But even assuming that this 
contention" is correct, it does not help the respondent in this 
Cane, because it does not follow from it that in a case of disputed 


. succession, the municipal Courts are not to admtnister the law 


and determine who has the preferential right to succeed, accord- 
ing to that law, but merely to register the decree, so to speak, of 
the foreign sovereign, however opposed to such law in any 
individual case the decree might be ; and indeed nothing short 
of this, as it seems to me, would meet the exigencies of this 
contention. The appointment of defendant as - Fubaraj by the 
reigning Rajah cannot be placed on a higher footing than a 
decree by him to that effect, for if it be regarded as an Act of 
State exercised by the Rajah, its operation cannot be extended 
beyond the limits of Hill Tipperah. 

It has next been contended that by reason of the rejection 
by Government of the memorial of the plaintiff and the grant 
of the sanad after suit, prescribing the mode of future succession 
to the Chiefship of the State and the ownership of the zemin- 
daries and the other property in British India, the Courts in 
British India, are precluded from adjudicating the validity or 
otherwise of the appointment of defendant as Fubra or rather 
as the next successor to the ownership of the zemindaries or 
other property in British India,as well in a properly framed suit, 
asking for appropriate consequential relief to which the plaintiff 
might otherwise be legitimately entitled, e. ¢. in a suit in 
ejectment, as in a suit for a mere declaratory decree. 

To my mind, this contention raises a serious question of 


"constitutional law, namely, whether the State, in the exercise of 


its executive functions, can settle a question of disputed succession 


^to land forming part of its territory, and thereby oust the 


municipal Courts of their jurisdiction to decide it, without 
encroaching upon its legislative functions, or derogating from its 
legislative powers. 

Bat as the determination of this question is not absolutely 
essential to the decision of this case, I abstain from discussing, 
or expressing any opinion on it. I rest my judgment in the 
present case on the sole ground that, regard being gad to its 
nature, plaintiff is not entitled to the declaration asked for. | 
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The declaration asked for in this case is divisiple into two 
parts. In the first part, the plaintiff asks for an affirmative 
declaration that he is entitled to the succession to the scheduled 
properties after the death of the Raja. In other words he asks 
for a declaration, not of an existing right but of a spes succes- 
sionis, the chance or possibility of acquiring a right in future; 
Courts will not grant such a declaration. See Kathama eVaizhiar 
v. Dorasinga Tever (1), Pranputty Koer v. Lall Fatteh Bakadoor (2). 

In the second part, the plaintiff asks for a negative declara- 
tion that the defendant has no right of succession to the sche- 
duled properties, and that by reason of his illegitimacy. lam of 
opinion that besides the reason stated above, there are graver 
objections to the Court granting such a declaration either. 

In this view it is unnecessary to discuss the other point taken 
on behalf of the respondent that the Rajah of Hill Tipperah 
is at any rate a proper, if not a necessry, party to the present 
suit and that it ought to fail on that account, 

For the foregoing reasons, I am of opinion that the appeal 
should be dismissed. 

A. T. M. Appeal dismissed. 
(1) (1875) L. B. 8 I. A. 169 (190). (8) (1868) Bevostre 277. 


APPELLATE CIVIL. 


Before Mr. Fustice Stephen and Mr. Vustice Mookerjee. 


SHIB LAKSHAN BHAKAT 
v. 
SRIMATI TARANGINI DASI.* 


Hindu Law, — Vill, construction of —Hindu soidow—Dedioation of property to 
idal, if valid —" Malik,” moaning a/— Words, if taply absolute ownership— 
Limited grant, if and when affootive—Swit for declaration af property to bo 
dobuiter—Oirtl Procsdurs Oodo (Aot XIV af 1858) Bootlna 244, 380,— 
Mortgage doorss— Section 944, applicability of 

The effeot of the word malik” is to confer on the donee a heritable and 
alienable estate, 

Mussamut Kollany Keer v, Luohmoo Perskaé (1) and Laht Mohan Singha 
Roy v. Chahkkun Roy (3) followed. 


*A pal from Appellate Deoree No. 478 of 1906 against a decree of 
H J. Brockman, Esq, District Judge of Midnapur, dated the 16th 
December 1905, affirming a decreo of Babu Buresh Chandra Ghose, f Subordinate 
Judge of *Midpapore, Ist Court, dated the 34th April 1908. 


(1) (1875) 24 W, R, 895, (2) (1897) L, B 24 I, A. 76. 
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But thegeffect of the word “malik” may be modifled by the context, or in 
other words, in order to cut down the full proprietary rights that the word 
imports, something must be found in the context to qualify it. P 

Surajmani v, Rabinath Ojha (1) followed, 

The Court must, in construing a will look to all the clauses of the Will, 
and give gífect to all the clauses, ignoring none as redundant or contzadittory. 

MEA Held-_-On a construction of the Will in the present case, that there is 

e imdication in the context to displace the presumption of abeolute owner- 
ship implied in the word “malik” and to justify the conoluston that the gift 
in favour of the widow must be ont down to something lem than a full 
proprietary right with power of allenation ; that it is impomfble to maintain 
that any abeolute devise was made. to her, that she took a limited estate under 
the Will, that so far as the Willis concerned her powers of alienation were 
confined to the dedication of property for the benefit of the ancestral idol, and 
the alienation of the property in case of necessity ; and that the dedication toa 
new ide she has established or installed is invalid and the dedicated property 
is not debutter, . 

Per Muooharje, J—Section 244 of the Olivi] Prooedure Oode has no 
application to a case where the judgment-debtor tries to set aside the affect of 
of the deores itself. In the case of a mortgage decree, the decree itself directs 
the‘ sale of the property and Lf objection is taken that the property can not be 
sold because it belonged not to the judgment-debtor but to & party who is a 
stranger to the suit, the propriety of the decree is called in question, A 
question of this description must be tried in a regular suit and not in the 


execution proceedings which are based on the assumption that the deoree is a 
good and valid decree. i 
Khotra Pai v Shyama Prosad (3), referred to, 


Appeal by the Defendant. 


Buit for declaration that certain properties, against which 
a decree had been made in a mortgage suit in which the present 
plaintiff was defendant, were debutier properties, that she had 
no right in those properties and that they are not liable to be 
sold by auction under that decree. 

The determination of the appeal depended upon the cons- 
truction of a Will, the material portions of which are recited in 
the Jufgment of Mookerjee J. 

Babu Foy Gopal Ghoska for Appellant. 

Babus Mahendra Nath Roy and -Manindra Nath Bhatta- 
charjee for Respondent. C. A. V, 


The following judgments were delivered : 


Stephen J.—The plaintiff in this case is a Thakur Jiu 
through the shebait, Srimati Tarangini Dasi, and the object of 
the suit is to have declared debutter certain properties against 

(I) (1807) 7.0, L, J 181. (8) (1901) T. L. B. 83 Calo, 265. 
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OIVIL. . which a decree has been made in a mortgage suit,in which 
1908. Srimati Tarangini was defendant, and to have it declared that 
a Taai she has no right in those properties and that they are not liable 
Bhakat to be sold by auction under the decree. The suit was decreed 


Brimati Tatangin! in the first Court, and that decision was upheld on appeal. The 
Dasi. case is now before us on second appeal, and several pojnts have 
Stephen, J. ^ been argued of which however I need notice only one, name 
xA that the property is not debutter, If the appellant succeeds in 
this contention as I am of opinion that he must, the plaintiff's 
case fails and this appeal must succeed. 

The debutter if validly constituted is created by an arpanna- 
mah executed by Tarangini Ddsee on the 14 Kartik 1303, (29 
October 1895). By this she recites that her husband died after 
making a will in her favour, that she has taken out probate of 
the will, that she has been duly performing sheba of her hus- 
band’s ancestral idols, and that she has installed an idol named 
Luxmi Janardan Jiu in her house, and now wishes to make pro- i 
visions for its worship. Sha then details certain properties which 
she has received under her husband's will including the property 
now in question, and assigns their income to the support of the 
idol. The question is whether under the terms of her husband's 
wil she had power to make this dedication. The contents of 
- the will so far as they affect this question are as follows: The 
testator recites that he had wished to take a son in adoption for 
offering cakes and water to his ancestors and himself. He then 
makes his wife “malik in rightful possession "or “malik entitled 
to ownership" of certain property, including that in dispute. 
There then follow provisions as follows. srst out of the income 
‘of the’ properties demised she shall perform the sheba and 
certain festivals for the family idol. Secondly “you will be able 
if you wish to endow (s.e. dedicate) any property for the sheba 
and ceremonies etc. of the said idol" at least as far as the income 
is concerned. Thirdly “if for any reason it becomes n ry 
for you to sell or make a gift of those properties" she may. 
Fourthly she may adopt a son, during his minority she is to 
remain in possession of the properties left by the testator, and 
perform the acts mentioned, and “after the son has attained the 
age of majority, you shall make over the properties to him. 
""Fiihly after the testator's death you, on becoming malik in 
.possession of all the properties left by me shall take a son in 
adoption (qy by taking a son in adoption), and the said adopted 

son” and his heirs shall hold and enjoy the properties. 
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The bequest to the wife as malik is no doubt in terms sufficient 
to confer on her powers wide enough to enable her to dedicate 
the property as she purported to dedicate it. But we must 
consider the effect on it of the provisions that I have distin- 
guished, by numbers. The first I have no doubt must be read as 
a derogation from the completeness of the grant conferred, and 
ogerafes as a charge on the property, certainly as long as it is in 
Tarangini’s hands, for the benefit of the family idol. It is 
suggested to us on behalf of the respondent that it is merely a 
pious direction sanctioned by the injunction that “failing to 
perform these you shall fall from the path of religion ;" this 
reading seems to me however to be contrary to the form and 
inconsistent with the purpose of the will. The second provision 
enabling the devisee to dedicate property to “the said idol" is 
superfluous if the previous bequest to her was absolute, and the 
same remark applies to the third provision enabling her to 
sell.the property in case of necessity. The fourth and fifth 
provisions, especially when read with the recital of the 
testator’s wish to adopt a son, amount substantially if not 


.in words to a direction to adopt and looking to the ultimate 


bequest to the adopted son and his sons, it is quite impossible 
to maintain that any absolute devise was made to Tarangini. 
Under these circumstances I must hold that she took a 
limited estate under the will, that as far as the will is con- 
cerned her powers of alienation were confined to the dedication 
of property for the benefit of the ancestral idol and the alienation 
of the property in case of necessity. Consequently the dedica- 
tion that she has made, to her own idol, is invalid, and the pro- 
perty in suit is not dedutfer. The foundation of the plaintiff's 
case thus fails, and the decrees in the lower Courts must be set 
aside. Looking, however, to the facts as found by the lower 
Courts particularly that the mortgagee knew, tbat he was dealing 
with pgoperty that was the subject matter of what purported to 
be a dedication, and that the mortgage was not doug fide and for 
consideration, we do not consider that he is entitled to his costs 
in this appeal. We, therefore, make no order as to the costs of 
this appeal, but the plaintiff must pay the defendants his costs in 
the Courts below. 
Mookerji J.—The subject matter of this litigation consists 
of certain immovable properties which formed part of the estate 
left by one Mohendra Nath Chowdhuri, who died on the 2%h 
January 1886. He had previously made a testamentary disposi- 
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tion of his properties on the aand Jauuary 1886. eUnder the 
will the testator appointed his widow Tarangini Dasi as Executrix. 
On the agth October 1895, the widow dedicated the properties 
now in dispute to Thakur Luxmi Janardan Jiu established by 
herself. On the 6th August 1899, the widow executed a mort- 
gage of the same properties in favour of the present appellant, 
and thus dealt with the properties apparently in her charaêter s 
executrix to the estate of her husband. The mortgagee subse- 
quently instituted a suit to enforce his security and on the 23rd 
October 1903, a decree was made by consent on the basis of the 
mortgage. The decree-holder took out execution and in the 
course of the execution proceedings, Tarangini preferred an 
objection that the properties could not be followed in execution 
of a personal decree against her as they had been previously 
dedicated and constituted a complete dedutter. This objection 
was over-ruled and execution was directed to proceed on the 
19th September 1904. On the day following, Tarangini in, her 
character as shebart of Thakur Luxmi Janardan Jiu commenced 
the present action for declaration that the disputed properties 
had been validly dedicated to the Thakur and that they were . 
consequently not liable to be sold at auction on account of her 
own debts. The Courts below have concurrently made a decree 
in favour of the plaintiff. The defendant has now appealed to 
this Court and on his behalf the decision of the learned District 
Judge has been assailed substantially on two grounds: namely, first, 
that the suit is barred under the provisions of section 244, Civil 
Procedure Code and secondly, that upon a true construction of 
the will of Mohendra Nath, his widow had no authority to dedicate 
the properties in question to the Thakur. After a careful consi- 
deration of the arguments which have been addressed to us on 
both sides, I am of opinion that the first contention must be 
over-ruled but that the second must prevail. 

In support of the first branch of his argument, the warned 
Vakil for the appellant has placed reliance upon the cases of Beg 
Raj Marwari v. Kundali Debya (1) Rangan Pattar v. Lakshmi (2) 
Ramanathan v. Levvat (3) and Martustil Mathu Amma v. 
Patkram Kunnot Cherukot (4). The learned vakil for the appellant, 
however; could not dispute that although some of the cases relied 
upon by him lay down the principle that an objection by a defen- 
dant judgment-debtor that the immovable property attached in 


(1) (1902) 8*0. W. N. 858. (8) (1898) I. L. B. 38 Mad. 195. 
(2) (1602) 14 M. L. J. R, 187. (4) (1900) T. L. B 80 Mad. 215, 
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execution offa decree is not his private property and that he is in 
~ possession thereof as a trustee falls within the scope of section 244, 
Civil Procedure Code ; the contrary view has been maintained in 
the cases of Bhajahart Pal v. Ram Lal Das (1), Ram Krishna v. 
Mohunt Radma Charan (2) and San&aralinga v. Kandasarsi (2). It is 
qn ot,necessary, however, in the present instance to consider which 
of she fonflicting rules laid down in the two series of cases to which 
reference has been made is well founded on principle and is consis- 
tent with the provisions of section 280, Civil Procedure Code, 
because in my opinion none of the cases is directly applicable to 
the circumstances of the present litigation. The decisions relied 
upon were of cases of execution of decrees for money whereas 
the case before us is one .of execution of a mortgage decree. 
As was pointed out by this Court in the case of Khetra Pal v. 
Syama Prosad (4); section 244 has no application to a case where 
the judgment-debtor tries to set aside the effect of the decree 
itself. e In the case of a mortgage decree, the decree itself directs 
the sale of the propeity and if objection is taken that the 


property cannot be sold because it belonged not to the” 


judgment-debtor but to a party who is a stranger to the 
suit, the propriety of the decree itself is called in question. 
Obviously, a question of this -description must be tried in a 
regular suit and not in the execution proceedings which are 
based on the assumption that the decree is a good and valid 
decree. It may further be observed that there is no substance 
in the objection taken by the appellant, for as the Court in which 
the present suit has been instituted is the Court which is com- 
petent to execute the decree, and as no question of limitation 
arises the objection would be successfully met if the plaint was 


treated as an application under section 244 Civil Procedure Code, 


on the principle explained by Sir Richard Couch in Purmes- 


suree Pershad v. Yankee Kooer (5) and since then repeatedly’ 


followed án this and otherCourts; (Biru Mahata v. Shyama 
Churn (6). The first objection taken on behalf of the appellant 
can not consequently be sustained. 

The second ground upon which the propriety of the decision 
of the-Courts below is challenged turns upon the construgtion 
of the Will of Mohendranath and the point in controversy 
Peresu the parties is, whether under the testamentary instru- 


(1) (1001) 6 0. W. N. 68, 4) (1904) J, L. R. 8# Oalo. 365, 
(1902, 6 O.W. N. 6 (5) (1872) 19 W* B. 90. 
5] (1907) 17M, L. J, R, $84; L L. R, 80 Mad418. (8) (1895) L L, B, 32 Oalo, 483, 
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ment of her late husband, the widow acquired a right to alienate 
the properties now in suit in the manner she has_ done. The 
material part of the document is as follows :— l 

t After my death you shall become malik and entitled to 
ownership of all the movable and immovable properties freceived 
by me under the two solenamahs and now held by me), and take, 
possession of them. Out of the income of these prdéperties, 
you shall perform the daily sheba and ¥hoolon Fatra, Funmass 
tami etc, festivals of our family idol Sri Sri Luxmi Janardan Jiu 
as also Shatabrita etc., according to the long-seitled custom in 
our family on payment of-the expenses and articles etc. thereof 
according to our share jointly with other co-sharers. You will 
be able, if you wish, to endow any property for the skeba and 
ceremonies etc, of the said idol, that is, you shall be able to 
endow such property with the income of which the said acts 
can be performed." 

After giving directions for the performance of his obsequies, 
ceremonies etc., the testator continues — 

* Failing the performance of these ceremonies, you shall fall 
from the path of religion. If for any reason,'it becomes necess- 
ary for you to sell or make gift of those properties or any portion 
thereof, then you shall be able to do so according to your wish, 
and that sale and gift by you shall be valid." Then follow the 
directions for the adoption of a son, after which the instrument- 
proceeds as follows ;—. 

"In my absence, that is, after my death, you on becoming: 
malik and owner and taking possession of all the properties left 
by me will táke a son in adoption and the said adopted son with 
his sons and grandsons, heirs in succession shall hold and enjoy 
those properties." 

The words translated as " malik and entitled to guests "n 
are in the original makksatwadhthart (free). Tha 
respondent strongly relies upon these words and congends that 
they are amply sufficient to confer a heritable and alienable, 


estate. The appellant on the other hand contends that the Will. 


taken as a whole makes it abundantly clear that the testator did 
not intend to invest his widow with absolute power of alienation., 
Nox it may be conceded as was ruled by this Court in Mussamut 


Kollany Kooer v. Luchmee Perskad (1) and by their Lordships. 


of the Judicial Committee in Lait Mohun Singha Roy v. 


* Chukkun “Roy (2), that the effect of the word malik is to confer. 


(1) (1875) 21 W, R. 395. . (2) (1897).L, B, 21 1. A. 78.. 
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on the donee a heritable and alienable estate. Buta as was observ: 
ed by the ‘Judicial Committee in the case of Surajmoni s v. Rabi 
Nath Ojha (1), where their Lordships reversed the decision of the 
Allahabad High Court in Surajmóni v. Rabi Nath (2), and 
approved the later ruling in Padam Lal v. Tek Singh (3), thè 


effect of the word “malik ” may be modified by the context, or - 


"in, pthêr words, in order to cut down the full proprietary rights 
that the word imports, something must be found in'the context 
to qualify it. The question, therefore, to be decided i is, is there 
anything in the context or surrounding facts to displace the 
presumption of absolute ownership implied in the word 
“ malik.” In my opinion | such indication i is amply furnished if wé 
examine the various Clauses of the instrument. In the first place 
it is quite: clear that the effect of the clause: "which directs the 
widow to carry on out of the i income of the propertiés the daily 
and periodical worship of the ancestral family idols is at least to 
create,d charge on the estate left by the testator. To my mind, 
it is plain that this direction is very much stronger than a mere 
expression of a pious wish, the failure to give ‘effect to which 
would mean for the widow a "fall from the path of religion.” 
In the second place, the clause which immediately follows, fends 
‘even more pointedly ` to` the same conclusion, If the testator 
intended to create an absolute alienable estate in his widow there 
was no necessity to authorise her ‘expressly to dedicate properties 
for the maintenance of the ancestral family idols. The learned 
vakil for the respondents frankly conceded that the effect of his 
contention would be to make the clause which enjoins “the 
performance of'the worship, repugnant to the absolute estate 
created and the clause which authorises the endowment of pro- 
perties for the maintenance of the family idols, entirely superflu- 
ous, This is obviously nat the mode in which a testamentary 
instrument sought to be construed. There are, however, other 
clauses ig the Will which materially strengthen the view put 
forward on behalf of the appellant. Reference may be made 
especially to the clause which authorises the widow to have 
recourse to sale or gift in cases of necessity. These clauses must 

‘again be treated as superftuous if the widow was already vested 
with absolute power of disposition. The strongest argument, 
however, against the construction suggested on behalf of the 
respondent is to be found in the clause where the word “ malik " 


. 
(1) (1907) 7 C, L. J, 181. Sir cere 
(8) (1906) I. L. B, 30 All, 317. 
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is used a second time. In that clause, the widow is made “malik” 
and owner of all the properties left by the testator ; at the same 
time, in the event of an adoption, the testator directs that the 
adopted son with his sons and grandsons as heirs in succession 
shall hold and enjoy the properties; this obviously conveys a 
heritable and alienable estate to the adopted son and is*inconsis- 
tent with the theory that the widow also takes an absolute interest? 
If we look, therefore, to all the clauses of the Will as we must 
and give effect to all the clauses, ignoring none as redundant or 
contradictory, there is ample indication in the context to displace 
the presumption of absolute ownership implied in the word 
“malik” and to justify the conclusion that the gift in favour 
of the widow must be cut down to something less than a full 
proprietary right with power of alienation. The testator 
expressly authorised the widow to dedicate properties for the 
maintenance of the family idol but he does not appear to have 
contemplated the possibility of installation of another idol by the 
widow and the dedication of his properties for the purposes of an 
idol so consecrated. We are consequently driven to the conclu- 
sion that the properties the title to which is now in controversy 
were not validly dedicated and that the dedication which is the 
foundation of the present action must be treated as an unauthor- 
ised alienation. The result therefore is that the title on the 
basis of which this action was commenced entirely fails and the 
suit must consequently be dismissed. 

The appeal is allowed, and the decree of the Court below is 
discharged with costs to the successful defendant to the extent 
indicated in the judgment of my learned brother. 


Appeal allowed. 


Vor. VILL] HIGH COURT. 
Md e 


Before the, Hon'ble R. F. Rampini, Acting Chief Fushce and 
Mr, Fustice Ryves. 
ASMATUNNESSA KHATUN SAHEBA -AND OTHERS 
v. 
. HARENDRA LAL BISWAS.* 
Lipany bolding, non-iransferable, mortgago qf — Lan&lords, purokaser in 

a tomtlon of monsy-dooree, if can gucstion tha iranforibility— Fatoppol — 

* Boidoros Act (I of 1878), Beo. 115, if cuhanstira—Trangferldility, 
quamion of. 

The landlords of a non-transferable oooupanoy holding, who purchased 
the holding at a sale held in execution of a money decree, can resist the claim 
of the mortgagee of the said holding on the ground of its non-trausferibility 
without their consent, The English law of mortgage is not applicable to 
such a case, 

The law of estoppel in force in India is contained in section 115 of the 
Eyidence Aob. : : 

The question of transferibility properly arises in such a case. 

Aysmuddin Nasya v. Srish Chandra (1) distinguished. 

THY dictum in the case approved. 

Appeal by the Defendants Nos. 6 to 11. 

Suit to enforce a mortgage bond by sale of non-transferable 
-occupancy jotes. 

. The facts of the case and arguments appear sufficiently from 

the judgment. 

Babus Mahendra Nath Roy. and Girija Prosonno Roy 
Chowdhury for the Appellants. 

Dr. Rash Behary Ghose and Babu Hari Charan Sarkel for 
the Respondent. C. A. V. 

The judgment of the Court is as follows: 


This appeal arises out of a suit brought by a mortgagee to 
realise his debt by the sale of the mortgaged property. The 
mortgáged property unfortunately for the mortgagee consists of 
4 non-transferable occupancy jotes. 

Thé lower appellate Court has found that the dezendants 6 
tó 11, who are the purchasers of the jotes at a sale held in exe- 
cution of a money decree and who are also the landlords of the 
jotes are estopped from pleading that the jotes are not anor 

able. It has therefore given the plaintiff a decree. 

The defendants 6 £o 11 appeal. They contend firstly that they 


Appeal from Appellate Decree No. 1081 of 1906, against zho decree of 
. District Judge of Faridpore, dated the 5th March 1000, 
Miming that of Babu Purna Ohandra Ohowadh7, Additlong} Subordinate 
Judge of Farlaper, dated the 20th Au ye " 
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THE OALOUTTA LAW JOURNAL. [Von vui. 
e 


never represented that the jotes were transferable without their 
consent and secondly, that their conduct in no way amounted to an 
estoppel. 

The facts are that in 1894 the defendants 6 to 11 sold the 4 
jotes in execution of a money decree. The jotes were purchased 
by one Banwari Lal Ghose, who however did not take possession. 
He re-sold the jotes ‘to the former tenants who apparentif 
obtained the money to buy them back from the father of the 
plaintiff, to whom they mortgaged the jotes on the 21st Septem- 


ber 1898; subsequently, the defendants 6 to 11 again sold the 


jotes in execution of a money decree, obtained by one Mahim 
Chandra Shaha, who had a money decree against the tenants. 
The defendants 6 to 11 attached this decre executed it and 
themselves became the purchasers. 

The District Judge says: “In this case they were appearing 

not in the character of landlord, but as ordinary purchasers and 
in order to realise their dues they sold up the jotes. By doing 
so, they raised the presumption that the holding was transferable. 
Having done so and got their relief, I do not think they can 
now come forward in another capacity and say that the holding 
is not transferable.” 
. The learned pleader for the appellants contends thatthe 
defennants 6 to 11 never represented that the jotes were trarisfet- 
able’ without their consent. By selling them, they represented 
only that they were transferable with their consent. 

He further urges that they bought the jotes in May and July 
1899, and the plaintiff's mortgage was executed on the 21st 
September 1898 ; so there was no estoppel in pars. 

We must admit the force of these arguments. Dr. Rash 
Behary Ghose for the respondents replies that the provisions of 
section 115 of the Evidence Act are not exhaustive, that accord- 
ing to English Law, the defendants by their purchase in 1899, 
only purchased what the mortgagors had to sell, vzs, tha equity 
of redemption, and that they are therefore now in the place of 
the mortgagors, and so can not in equity resist the claim of the 
mortgagee, and finally on the strength of a ruling reported in 
11 C. W. N 76 that the question of transferability does not 
arise im this case, He further urges as a cross objection that the 
plaintiff has a mortgage over the 16 annas of the jotes and not 
over only a 9 annas 4 pies share in them. 

e We age of opinion that the English Law of mortgage 
is not applicable to this case. The law of estoppel in force in 


. 
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this countrye is contained in section 115 of the Evidence Act» 
The appellants are clearly not estopped from pleading and 
proving, as they have done, that the jotes are not transferable 
without their consent. That being so, the plaintiff's mortgage 
is of no ayail The case of Ayenuddin Nasya v. Srish. Chandra 
egere (3) on which the learned pleader for the respondent 
Teligs his no application to this case. In that case, the contest 
was between a mortgagee and the purchasers of jotes sold 
at the instance of certain co-sharer landlords, who ‘bought 
only the right, title and interest of the. tenant. None of the 
landlords were parties to the suit. The facts of the present- 
case are entirely different. But.in that case it is said: 
“No doubt if the question was between the assignee of the 
interest of Dharmodas, the tenant,” (as is the case in the present 
suit) “and the landlord, the plaintiff could not recover without 
proving that they were transferable according to custom and- 
usage,'. So that according to this dictum the question of the 
transferability of the jotes does arise in this case; we must, 
therefore, decree this appeal, which we accordingly do with costs. 
The cross appeal only arises if the appeal is unsuccessful. When 
we hold that the plaintiff is not entitled to: anything, it is 
immaterial what share of the jotes he would have a aright tos ifo 
his mortgage had been valid. gu. us 
^ Thecros appeal is, therefore, dismissed. - ` 


ACT. ML * ` Appeal allowed ; Cross appeal dismissed. 
| ` (1) (1908) 11 O. W, N, 76, 


^ ` Before Mr. Y'ustice Woodroffe and Mr. Vustic Coxe. 
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Comyromise—Qourt to decide (f. for kenafi of minors, 

Where the mother of-a minor is allowed by the Court to ant for her son, tt 
is a fait inferenoe that sho was appointed guardian by the Cons, even 


though there is no formal order in the record, so appointing her, ~ 
. Where tho Court aot» in contravention of Section 448, Civil Prodedure 
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Code and overlooking ths claims of the certificated guardian “appoints tome- 
body else, guardian of the minor, it is a mere irregularity, 

Dannar Singh v. Pirbhw Singh (1), approved and followed, 

Even though there be no order which states in so many terms, that the 
Court has considered the compromise and held it to be for the benefit of the 


e 
minors, it must be assumed, in the absence of evidence to the gontrary, ne 
ihe Court did its duty fn the matter, e 


Appeal by the Defendant. 
Suit for rent. 


The necessary facts and arguments appear from the 
judgment. 
` Babu Fogesh Chandra Roy for the Appellant. 

Babu Foy Gopal Ghosha for the Respondents. 


The judgment of the Court was delivered by 


Woodroffe J,—The first question which arises in this appeal 
is whether the minors were properly represented in the guit in 
which a compromise decree was passed on the 12th August 1899. 

There is no doubt that the minors must be represented and 
that if they are not represented, the decree passed in suck a suit 
is liable to be set aside. 

In the present case, it is said that the minors were represent- 
ed by Badan Mani who was the mother of one of the minors, 
Uchit Mahato. Now it is quite true that there was no formal 
order in the record appointing Badan Mani; but I think it is 
à reasonable inference from the documents which have been 
placed before us that the Court in fact assented to the appoint- 
ment of Badan Mani as guardian. We find a reference to this 
guardian in the plaint in that suit, and in the order sheet of the 
26th June 1899 there is an order directing notices to be issued 
upon the minor defendants and their guardian. I think it isa 
reasonable inference under the eircumstances that Badan Mani 
was the guardian appointed by-the Court of these minor. ! 

But then, another objection is taken. It is said that if Badar 
Mani was in fact appointed she ought not to have been so appoin- 
ted because Sadanund the certificated guardian of the minors 
Gobinda and Gujiram had a preferential claim under. the Civil 
Procedure Code. : i 

It may be that the Court exercising the powers it had under 
the code may have preferred to give the guardianship to Badan 

«Mani rather than to Sadanund. But even if it be assumed that 


(1) (1807) I. L. B, 29 AIL 290. 


, ' Vor. VIIL) HiGH court. 


this was not done and that the Court acted in contravention of the: 
provisions of section 443, Civil Procedure Code, on overlooking 
the claims of the certificated. guardian, then the question arises 
whether the omission was anything more than an irregularity. It 
has been so held to be an irregularity in a recent decision in 
Dammar Singh v. Pirbhu Singh (1) and I see no reason to dissent 
rop it? I may also mention in this connection that Sadanund who 
was the certificated guardian was a party to this suit and took an 
active part in the compromise. The conclusion at which I 
therefore come is that the minors were represented in the suit in 
which the compromise decree was passed. 

Then, it has been objected that there is nothing to show 
that the Court considered whether or not the decree was for the 
benefit of the minors. 

Here again, there is no order which states in so many terms 
that the Court has considered the matter and found that the 
compromise was for the benefit of the minors ; but we find that 
onthe 8th August 1899 an order was recorded under which 
permission was given to compromise the case for the minor 
defendants. Ithink it must be assumed, in the absence, of any 
evidence to the contrary, that the Court did its duty in the matter 
and was satisfied, before giving permission, that the compromise 
was for the benefit of the-minors concerned. 

Then it has been urged that assuming that the minors were 


represented, it is not open to them now to go into the questions | 


of fraud inasmuch as an issue as to the alleged fraudulent 
character of the compromise was raised and decided in the rent 
decree of the 8th September 1902 ; on the other hand it has 
been contended that this decree does not constitute res judicata, 
that the point was not raised in either of the lower Courts. It 
is also’ suggested that in that suit also the minors were not 
properly represented. 

The point does not appear to have been considered and 
therefore the case must be remanded to the lower appellate 
Court for the determination of the fifth issue whether the sole- 
nama in question is fraudulent and liable to be set aside. In 
determining this question of fraud, the Court will consider 
whether or not the judgment and decree in the rent suit of 
189a constitute res Judicata on the question of frayd alleged and 
will also inquire into, and if necessary take evidence upon, the 


question whether the minors were properly represented jn the? 


(1) (1907) I. L. B, 29 AIL 290, 
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rent suit of 1902, For unless they were represented the decision 
cannot constitute res judicata against them. 

Ithink that as almost the whole of the argument in this 
appeal was directed towards the discussion of the point which 
has been decided adversely to the respondent, the lattgr ought 


to pay half the cost of the appeal to the appellant and the other x 
e 


half will abide tbe result of the suit. 


N. K. B. : Case remanded. 


Before Mr. Yustice Rampini and Mr. Fustice Woodroffe. 
PANDIT RAKAL CHANDRA TEWARI ' 


v 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL.” 


The Bengal, N. W. P, and Assam Civil Ocurts Aot( IIT qf 1887 ), Soos. 9, 8(8)— 
~ Treoufer of apponi to Additional District Judge—Trantfer of Property 
Act (IV qf 1888), Seo. 106—-Notios to guti—Validity—Tenancy at will 
or from month to moxth — Ciril Procedure Code (Aot XIV of 1888), Soc, 51 

-—Bignature and verification of plaint. i 

Under sections 8 and 23(2) of Act XII of 1877, the District Judge has 
jurisdiction to transfer tn the Additional Distriot Judge any suit or appeal 
transferred by him originally to a Subordinate Judge and then withdrawn, 

Bidya Moyes v. Burja Xanta (1) distinguished, 

A plaint signed by the Collector and a pleader, who is not the Govern- 
ment pleader but who generally acts for Goverument, but verified by the 
Collector and the Government pleader, is properly signed and verified on bohalf 
of the Secretary of Btate, even though it was signed and presented at & Bub- 
division, where the Government pleader does not ordinarily practise, 

Por Rampini J.—In the absence of any evidence as to the commence- 
ment of a tenancy or its character, it is to be presumed that the tenancy was a 
monthly tenancy expiring with the last day of the Bengal! month of each year. 
A notio to quit, therefore, served on the 8th August 1899 requiring the tenant 
to quit on the last day of Chaitra 1306 (13th April 1900) was quite valid, 


Appeal by the defendant. E 
Suit for ejectment. " 


The facts and arguments appear from the judgment of 
Rampini J. 
Babu Nanda Lal Sarkar for the Appellant. 


Babus Ram Charan Mitra and Srish Chandra Chowdhury 
for the Respondent. 


d ippa Bote Appellate: Decree No. MO? ot 1904 against the decision of 


arward kina Additional District Jndge, 24- dated the 80th 
ajune 1004, FT ng that of Babu Bepin Behari tter]i, Munsiff, Alipur, 
dated the September 1903. 7 


(1) (1905) L L. B. 89 Cale. 875. 
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The following judgments were delivered by 


Rampini J.—This appeal arises out of a suit brought for 
ejectment of the defendant from 2 plots of land, after notice to 
quit; and there is a prayer for rent up to the date of the giving 
of the ngtice and for damages after that date. 

-— The «ase has been tried by the Additional District Judge of 
the T#entyfour-Parganas, who has decreed the plaintiffs’ suit. 

The defendant appeals to us; and on his behalf it is conten- 
ded : first, that the Additional District Judge had no jurisdiction 
to try the case, because the District Judge had no jurisdiction to 
transfer the case to him for trial: secondly, that the notices to 
quit are invalid : t4rrd/y, that the plaint was not properly verified, 
so that the suit was not legally instituted : fourtsly, that both the 
plots in dispute are plots of agricultural land: fifthly, that the 
petitions (Exhibits 1 and 2) have not been properly construed 
by the Additional District Judge : szx/A/y, that the Court had no 
jurisdiction to ascertain fair and equitable rents: and seventhly, 
that there has been misjoinder of parties. . 

I need say nothing as to the last ground of appeal, because 


the learned pleader for the appellant has not pressed it, but has - 


apparently abandoned it. 

As regards the first ground, namely, that the Additional 
District Judge had no jurisdiction to try the case, I find that the 
case was transferred to him for disposal on the 6th February, 
1904. The appeal had originally been preferred to the District 
Judge who transferred it to the file of the Subordinate Judge. 
Then it was retransferred to the file of the District Judge, who 
made it over for disposal to the Additional District Judge on the 
date already mentioned. The pleader for the appellant contends 
on the authority of the case of Bidya Moyes Debya Chowdhu- 
rani v. Surja Kanta Acharji (1), that the District Judge had no 
jurisdiction to transfer to the Additional District Judge any 
particulag case pending before himself. He says that, under 
section 8 of Act XII of 1887, the District Judge had power only to 
assign certain functions to the Additional District Judge, that is 
to say, that he could transfer to him particular classes of cases, 
but could not transfer to him any particular case for decision. 
‘I am unable to accede to this view of the matter. It would 
appear to me that the District Judge can assign any function to 
the Additional District Judge in one case, as in many, or in any 
particular class of cases ; and it would also appear jo rfte that the” 

(1) (1905) I L. B. 33 Calo. 875, 
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learned Judges who decided the case of Bidya Moyee v. Surja 

Kanta (1), did not decide the question as to whether a District 

Judge can transfer to an Additional District Judge any case. 

All that they said was that it was extremely doubtful whether it 

was right to doso, However, that observation would appear to me 

to be merely an obtier dictum, because what the Judges i in that 

case had to decide, and did decide was whether the Distric? 
Judge, baving tried an appeal and heard all the arguments ‘and 
merely reserved Judgment, was, or was not justified in transferr- 

ing such a case to the Additional District Judge for disposal, and 

they decided that he was not. But, however this may be, it 

seems to me that the matter is settled by the provisions of 
section 9 and section 22, sub section 2, of Act XII of 1887. In 

section 9 of Act XII of 1887 it is said, that " subject to the 

superintendence of the High Court, the District Judge shall have 

administrative control over all the Civil Courts under this Act 

within the local limits of his jurisdiction.” 

Now, it is clear that the Court of the Additional District 
Judge is a Civil Court within the local limits of the District 
Judge. Then, under sub-section 2 of section 22, it is said that 
the District Judge may withdraw any appeal so transferred, 
(that is, so transferred, to the Subordinate Judge ) and either 
hear it himself or transfer it to a Court under his adminstrative 
control for disposal. Now, that was exactly what was done in 
this case. The appeal was first transferred to the Subordinate 
Judge, then withdrawn by the District Judge from the file of the 
Subordinate Judge and, finally made over to the Additional 
District Judge for disposal ; and the Additional District Judge's 
Court is a Court under the District Judge’s administrative control 
competent to dispose of such an appeal. There was, therefore, 
no want of jurisdiction on the part of the Additional District 
Judge in this case. - 

The next ground of appeal is that the notices wese invalid. 
Now, the notices to quit in this case were dated 25th July 1899. 
They were served on the defendant on the 8th August 1899 ; 
and they desired the defendant to quit on the last day of the 
month of Choit 1306 (12th April 1900). The lands in dispute 
in this case have been held to be non-agricultural lands, to which 
the provisions of the Transfer of Property Act apply. They are, 
therefore, not lands let for agricultural or manufacturing purposes 

eand they, accordingly come under the provisions of section 106 


(1) (1905) L L. B. 33 Oalo, 875. 
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and are lands held on leases from. month to month, which are 
terminable on the'part either of the lessor or the lessee by 15 
days notice, expiring with the end of a month.of the tenancy. 
Now the notices given in this case exceeded eight months: 
whereas i5 days notice only was required. "The pleader for the 
a copa gontends that the notices did not expire with the end 

® the month of the tenancy. But he cannot tell us what the 
period of the tenancy was and when it began and when it ended. 
He contends that the lease of one plot began on the 14th June 
1892 and that of the other on the 6th February 1892, because 
he points out that these were the dates on which the defendant 
applied for the leases of these lands. But it does not follow that, 
because the defendant applied for leases of these lands on these 
particular dates, the leases were granted on the said dates. On 
the contrary, it would seem to me more probable that they were 
granted on later dates. But, however, that may be, it is quite un- 
certaig in this case what were the dates from which the tenancies 
ran. Neither of the Courts have determined this question, and 
the appellant's pleader says he cannot give any definite informa- 
tion onthis point. "Therefore, it seems to me that the presumption 
is that the tenancies were monthly tenancies, expiring with the 
last day of each month of the Bengali year aud consequently that 
the notices were valid and sufficient. The last objection to the 
notices was that they were signed by the Collector and not by 
the Secretary of State. But it appears to me that it was unneces- 
sáry that the Secretary of State should sign them and that they 
should expressly state that they were given on his behalf. The 
Collector is the representative of the Government and the notices 
were given on behalf of the Government, which would seem to 
me to be sufficient. 

The next ground of appeal is that the plaint was not properly 
signed and verifed. But the plaint was signed by the Collector 
and a pleader, who is not the Government pleader, and the 
verifiction was signed by the Collector and the Government pleader. 
The Government pleader, of course, practises at the head quarters 
station of Alipore, whereas this suit wasinstituted at Diamond 
Harbour. And the Munsiff has pointed out that the plaint was 
filed by the pleader who generally acts for the Governnfent in 
the Civil Courts at Diamond Harbour. It therefore appears to 
me that the plaint was properly presented and that there is no 
ground to hold that the contrary was the case. In any case, this» 
isa matter which does not go to the root of thé case, There 
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is not the slightest doubt that the case was instibuted by the 
Government and carried on by the Government; and if there 
has been any irregularity in the filing of the plaint, that would 
be covered by section 578, Civil Procedure Code. 


The next ground is that both the plots in dispute are plots 
of agricultural and not of residential land,-as found by the Gou 
of appeal below. I need only say that the finding of the Addi- 
tional District Judge on this question is a finding of fact with 
which I cannot interfere in second appeal But I would add- 
that I do not see any ground to suppose that the Judge has come 


to a wrong finding on this point. So far as I can Judge of the 


nature of the plots ofland from the proceedings of both the 
lower Courts, they are plots of non-agricultural land to which 
the Transfer of Property Act applies. 


Then, the pleader for the appellant contends that the peti- 
tions (Exhibits 1 and 2) have not been properly construed by the 
lower appellate Court. These petitions were presented'by the 
defendant for settlement of the land. I understand he denies 
having presented them. But it is proved by the evidence 
adduced by the plaintiff that he did so. In both these petitions 
he speaks of the land as homestead land ; and the Additional 
District Judge, it seems to me has not misconstrued the petitions 
in any way, when he finds on the strength of one of them that 
the land is homestead and on the strength of the other that the 
defendant is an under-tenant. 


The last ground urged is that the lower appellate Court had 
no jurisdiction to ascertain fair and equitable rents. "This applies 
to the last portion of the Additional District Judge's judgment, 
in which he gives the plaintiff a decree for rent up to the date of 
the determination of the defendant's tenancy, with cesses and 
damages from after that date. There has been a dispute between 
the parties as to what the rent payable by the defendant should 
be. It appears that when the Government let the land to the 
defendant there was no express stipulation as to the rent 
payable by him. The defendant with regard to one plot (No. 2) 
expressly agreed to pay the rent fixed on it by the Deputy 
Collector. Now, the Deputy Collector has fixed the rate of rent 
for that plot at Rs 8-15 anpas. That would seem to me to be a 
perfectly fair and equitable rate; and the defendant would 
appear to be bound by his own stipulation to agree to it, Then, 
the 16nt of the other plot has been fixed at Rs, 11-10 annas, 
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which is below what the plaintiff claimed ; and it has been found 
by the Munsiff to be a fair and proper rent. 

For these reasons I would dismiss this appeal with costs. 

Woodroffe J.—I agree with my learned brother's findings as 
to the 4th, sth and 6th issues argued in this appeal. I think also, 
as regards he first issue, that the District Judge had power to 
trahsger the appeal to the Additional District Judge. 

But as regards the znd and 3rd issues raised on the hearing 
of this appeal, relating to the notices and to the alleged defects 
in the signing and verifying of the plaint, I think it sufficient to 
say that the finding of the lower appellate Court is that the 
tenancy of the defendant was a tenancy at will ; and that as to the 
defects, if any, in the signing and verification of the plaint, that 
is a matter which is cured by section 578, Civil Procedure Code, 

On these grounds I agree that this appeal should be dis- 
missed with costs. 

N. E. B4 Appeal dismissed. 


Before Mr. Fustice Ramfiur and Mr. Fustice Sharfuddin, 


GAJENDRA SAHU AND OTHERS 
v. 

THE SECRETARY OF STATE FOR INDIA IN COUNCIL." 
Land Aoguisition Aot (I of 1805), —Declaratun— Land actually aoqui-od 
not mentioned —Haferenon to Ciril Overt, 

When land actually taken up by Government is different from that men. 
tioned in the declaration issued under the Land Aoquisition Act, the proceed- 


ings of the Oollector are void and there can be no valid reference to the Civil 
Oourt. 


Appeal by the Claimants. 

Reference under Sec. 18 of the Lánd Acquisition Aet. 

The facts appear from the judgment. 

Babu Fogesh Chunder Dey for the Appellants. 

‘Babuf Ram Charan Mitra and Krishna Prasad Sarbadhikari 
for the Respondent. 

The following judgment was delivered by 


Rampini J.—This is an appeal against a decision of the 
Munsiff of Puri, dated the 18th June 1906. P 

The appeal arises out of a Reference under section 18 of 
the Land Acquisition Act, It appears that the Government has 
taken up certainland in the vicinity of the Jugganath temple 


* Appeal from Original Decree No. 414 of 1906, nst the decision of 
Babu Banwari Lal Banerji, Munsiff, Puri, dated the sth June 1906, 
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at Puri, for the purposes of a rest-house called theDooly Chand 
rest-house, The parties could not agree as to the compensation ; 
and they did not accept the award of the Collector. The Deputy- 
Collector has therefore, referred the case to the Land Acquisition 
Judge. There was also a dispute between the parties as to the 
boundaries of the land. The Munsiff says * * “thg area found 
by the Commissioner appointed to measure the lande is, 60%, 
f. e., less than o'110, and for the boundary, there is a mistake: 
but no party was misled by this mistake, as the plot numbers 
were mentioned." It appears, however, on referring to the plan, 
and to the declaration published at page 20, Part IB of the 
Calcutta Gazette of the asth January 1905, that the land to be 
acquired lies immediately to the south of the land which has 
actually been acquired under the Land Acquisition Act. Accord- 
ing to the declaration the land to be acquired is bounded on the 
north by the buildings of Padhiary Nijoya. But, on reference 
to the plan, we find that the land acquired, lies immedigtely to 
the north, and not to the south of the buildings of Padhiary 
Nijoya. Therefore it seems to us and this is admitted by the 
senior Government pleader that the land actually acquired lies 
outside the boundaries of the land for the acquisition of which 


. the declaration was issued. In these circumstances the proceed- 


ings in the present case are entirely invalid and without juris- 
diction. The reference by the Deputy Collector is wrong and 
the proceedings of the Land Acquisition Judge are wrong. 

On this ground we must decree this appeal. We accordingly 
set aside the proceedings of the Deputy Collector and of the 
Land Acquisition Judge. The appellants are entitled to all the 
costs incurred by them in all the Courts. The hearing fee in 
this Court is assessed at five gold mohurs. 


N. K. B. Appeal decreed, 


, You. vin Wah cover. 


Before Sir Francis W. Maclean, K. C. I Ba Chief Justice and 
Mr. Fustice Doss. 
JOTINDRA MOHAN SEN AND OTHERS 
v. 
e UMA NATH GUHA AND ANOTHER. * 
eLand révenue, realisation of—Indian Contract Aoc ax af 1872) 
`o Beotions 59 and 60, 
Sections 59 and 60 of tho Indian Contract Aot apply to transactions in 
relation to realisation of land revenue. 
Ganga Bishun Singh v. Mahomed Jan (1) not followed.t 
Appeals by the Plaintiffs. 


Suit to set aside revenue sale, 


~ 


The material facts and argument appear from the judgment. 
Dr. Rash Behari Ghoseand Babu Mohini Mohan Chuckerdutty 
for Appellants in appeal No. 1393. 
Babus Fogesh Chundèr Roy, Ratan Chand Boral and 
Surendra Nath Guha for the Appellants in appeal No. 1683. 
` Babu Nil Madhub Bose and Dr. Priya Nath Sen for Res- 
pondents; 


The judgment of the Court is as follows :— 


Maclean C. J.—The only question in this case is whether 
there were any arrears of revenue due, which would justify the 
sale which has taken place. This is a second appeal, and we 
-must accept the facts as found by the lower appellate Court. 
The difficulty arose as to the non-payment of the January kist 

for the year 1899 :—the last day for the payment of that kist was 
the 12th of January and it was not paid. But on the 27th of 
February 1899, a notification was issued from the office of the 
Collector in these terms : "It is hereby notified under sections 5 
and 13 of Act XI of 1859 that if arrears of revenue -mentioned 
below be not paid on or before the 28th of March, t.e. the next 
latest day, éor payment of revenue, the undermentioned Mehals 
or share or shares thereof lying within District Faridpur shall 
be sold by auction for the said arrears in the office of the Collector 
of the said District at 11 a. M. of the next sale day." "The Judge 
in the Court below finds that that notification was issued—the 
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arrear was a very petty sum of Rs. 1-6-11 p—some tw5 or three days 
before the 28th of March. The present appellants, the plaintiffs 
who are seeking to set aside the sale, remitted a sum of Rs. 3-735. 
to the Collector, and the Collector received it on the 28th 
March. He appropriated that sum of Rs. 3-7as. to the payment 
of the March kist, the last day for the payment of which, was 
also the 28th March, and not to the payment of the snfall 

of the January kist. The question turns upon whether this pay- ' 
ment of Rs. 3-7as. ought to have been appropriated to the 
January kist which was in arrear or to the March kist ; if to the 
former, there would have been no arrear to justify the sale. The 
plaintiffs when remitting the money did not expressly intimate 
that the payment was to be applied to the discharge of the 
January kist. Then the question arises whether the circum- 
stances imply that the payment was to be applied to the discharge 
of the arrears of the January kist. I think the circumstances 
raise such implication. The fact of the above notice. having 


..been.sent and having been received telling the plaintiffs that, 


unless they pay the arrears on or before the 28th of March the 
property would be sold, the fact that they paid it so that it was 
received on that day, and with the object of its being received 


“on that day, implies that the plaintiffs intended the payment 


“to be treated as made in respect of the January kist. No inti- 
‘mation or notice had been given to them about the March kist. 
“The March kist amounted to about Rs. 9, so that the amount sent 
was substantially below the amount of that kist and was a little 
‘in excess of the small arrears of the January kist. The pro- 
babilities appear -to be greatly in favour of the view that the 
‘payment was made in respect of the January kist and it ought 
to be treated as paid in respect of that kist. In that view, the 
money was in the coffer of the Collector on the 28th March, 
the last day for payment ; and there was onte bai no default 
which would warrant a sale. 
.We' have been referred toa case of Ganga fis Singh 
"v. Mahomed Fan (1), where it was held that sections 59 and 
60 of the Indian Contract Act do not apply to transactions 
“in rglation to realization of land-revenue. Speaking with great 
respect, I am doubtful as to the soundness of that decision. If 
these sections do not apply, what law does apply? There is 
nothing specific on the subject in Act XI of 1859. If sections 59 
and 6o f the Contract Act do not apply, we must falt back upon 
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the general l@w and practically that law is embodied in these 


sections. 
For these reasons, I think the appeal must succeed and the. 
sale must be set aside. 
The pjaintiffs are entitled to their costs in all the Courts. 
This judgment, it is conceded, will govern appeal No. 1683 


o Ngoó? which is accordingly allowed with costs in all the. 


Courts. 
Doss J.—1 agree. | | 
ALT. Me 7 : Appeal allowed., 
CIVIL RULE: 
Before Mr. Fustice Brett and Mr. ‘Fustice Gupta. — 
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(Act XIV of 1882), Seo, &$9— Charter Act (34 and 95 Vict, C. 104), , 


Bec. 15— Hecuien where appoal les. 


The High Court has power, notwithstanding section 188 of Act X of 1659, 


to revise the orders of lower Courts where thay have not acted oorreotly tooord; 
ing to law under sootion Ga AKAN Laga ale or under section B 
of the Charter Aot. 7 

Where the application is not merely to sot aside the order of a Deputy 
Oolleotor, but also the appellate order of a Oallector, the Court can properly 
interfere under section 622 Olvil Procedure Codo. 


Ran Krise Hey v. Neth Tara Dass (1) distinguished, 
Rules obtained by the Plaintiff. .. 
Suits ‘for rent. e 


The necessary facts appear from the judgment. s 

Dr. Raph Bekary Ghosh and Babu areas lade Mitter 
for the Petitioner. Sw RE ni 

Babu Astitosh Mookerjes fot the Opposite parties. 

The judgment of the Court. was delivered by ' ~ 


Brett J.—These rules have boen issuéd -in respect qf ; 
out of 13 analogous rent suits which were instituted in the Court 
of the Deputy Collector of Balasore. ' In these suits, it appears 
that the plaintiff claimed to Iecover arrears of. rent from the 

*Oivj] Rules Nos. 1797 to 1808 of 1906 against tho deislon of the 


Collector of Balasore. ! 
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defendants partly in produce and partly in money’and that the 
defendants in each case set up the plea that rent in money alone 
was payable by them and they also in each case pleaded payment. 
The Court of first instance decided the question of the amount. 
of rent payable in favour of the defendants and also fgnnd -that 
to a certain extent the plea of payment had been substantiated 
in each case. Therefore, modified decrees have been giten 


' and against these modified decrees, the plaintiff appealed. 


As the amount sued for in six of the cases exceeded Rs. 100, 


‘appeals were preferred against the decisions in these cases to the 


District Judge. In the remaining seven, in respect of which 
these rules have been issued, the amount sued for did not exceed 
Rs. 100 in each case and therefore appeals were preferred to the 
Collector. The Collector without waiting for the decision by 
the superior Court of Appeal of the questions in issue which 
were analogous-in all the thirteen cases, proceeded to dispose of 
the 7 appeals preferred to his Court and dismissed them all with 
costs. It is in respect.of these 7 suits that the present applica- 
tion was made to this Court and the rules issued. . 

"The rules were to the following effect, viz., that the opposite 
party should show cause why the order of the Deputy Collector 
should not -be set aside on the ground that he acted with 
materialirregularity in refusing to postpone the case for the 
prodaction of necessary evidence in his Court and why the judg- 


- ment and order of the Collector confirming that order should 


not be set aside on the ground that, under the circumstances, 
other analogous cases being on appeal to the District Judge, he 
did not exercise his discretion correctly in deciding those cases 


- without waiting for the decision of the higher Court of Appeal. 


The latter portion of the Rule ought more properly ‘to precede 
the former as we bave to deal first with the decree of the 
Appellate Court and then with the judgment and iis of the 
Court of First Instance. . 

It appears that subsequent to the issue of these rules by 
this Court, the six appeals to the District Judge of Cuttack have 
been heard and disposed of with the result that in each case, the 
District Judge has ordered the suit to be remanded to the Court 
of First Instance, the Deputy Collector, in order that he might 
admit the evidence which he had failed to admit and then 
proceed after giving both parties reasonable opportunites -to 
prove theif cases, to dispose of the cases according to law. 

The learned pleader who appears in support “of these rules 
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has -suggestéd that similar orders should be passed with reference 
to-these 7 suits, The learned pleader who appears to oppose 
the Rules bas in the first instance contended that, under the 
provisions of section 153 of Act X of 1859, this Court has. no 
jurisdictign to revise the judgments and decrees of the Collector 
or of the Deputy Collector. 

We do not think that contention can now be accepted as 
it-has been. frequently held in this Court that it has powers either 
under section 622, Civil Proceedure Code, or if not, under section 
15:0f the Charter Act to interfere in cases where the Lower 
Courts have not acted correctly according to law. 

It has also been contended that this Court cannot deel with 
the present: cases under section 622, Civil Procedure Code, because 
the judgment and decree of the Deputy Collector were appeal- 


able to the Collector. The case of Ram Kristo Roy v. Nath 


Yara Dass (1), has been relied on. 

Tn these cases however, rules have been issued with the 
object -not merely of setting aside the order of the Deputy 
Collector but also of setting aside the appellate order of the 
Collector, and we do not think that that ruling has any bearing 
on the present cases. 

It has lastly been suggested that on the merits the present 
Rules ought to be discharged. It is argued that the plaintiff 
ought to have produced the evidence, namely, the Rubakart of 
the Assistant Settlement Officer, that before the Deputy Collector 
they bad full opportunity to do so, and that as they failed to 
produce it, they cannot now claim to have the judgments and 
decrees of the Collector and Deputy Collector set aside on the 
ground that adjournments ought to have been granted in order 
to enable them to produce that document. 

The judgment of the learned District Judge, in the other 
six. appeals which had been preferred to his Court, has been laid 
before ws and the correctness of the facts set out in it have not 
been disputed. He points out that these 13 suits which were all 
analogous were pending .before the Deputy Collector up to the 
5th July 1905, and that the plaintiff had applied to the Deputy 
Collector. to have the Settlement Officer’s Rubakari produced 
and admitted as evidence in the case. That Rubakari was at the 
time filed in two.other cases which were under appeal to the 
District Judge, and an application was made to the District Judge 
at that time for the production -of the. Rubakari.o The Deputy 
vo -- C(I} (1888) 12 C, L R, 449, 
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Collector was, in reply, informed that it could notebe returned. 
until the appeals were disposed of. "The Deputy Collector waited 
from the sth July to the 13th of November and then apparently 
on some report which he saw of the District Judge's office he 
disposed of these cases on the 13th November. The two appeals 
in which the document had been filed were disposed of in the 
following January and it is not clear why, having waited fer foy 
months for the disposal of the appeals, the Deputy Collector 
could not have waited longer or could not have taken steps to 
ascertain from the District Judge when these appeals were 
likely to be heard so that the document on which the plaintiff 
relied and which was filed in those suits might be produced 
as evidence in the cases then before him. The District Judge 
who has disposed of the appeals has had the document in ques- 
tion filed in his Court and after perusing that document has 
come to the conclusion that it ought to have been admitted in 
evidence in the Court of the Deputy Collector and that the 
suits should not have been disposed of by the Deputy Collector 
without considering that evidence. The contention advanced 
on behalf of the opposite party that the present petitioner failed 
to take proper steps to secure the production of the document 
before the Deputy Collector does not appear to be supported 
by the evidence: It appears that he.took steps by an application 
made to the Court in which the suits were pending to have the 
document produced, but that he failed to secure its production. 
It is hardly reasonable to suppose that after the Court had failed 
to secure the production of the document the petitioner would 
have imagined that by an application under section 144, Civil 
Procedure Code, he would be more successful. In our opinion, 
the petitioner took all reasonable steps to secure the production 
of the document and certainly it was not his fault that it was 
not in evidence before the Deputy Collector when he disposed 
of the thirteen cases. e : 
The learned Collector in disposing of the seven appeals in 
respect of which these Rules have been issued has not recorded 
a satisfactory judgment. He has merely stated the facts and has 
recorded his findings, but has not attempted to state what reasons 
he had for arriving at these findings on the facts. In dealing 
with the document, the Collector merely remarks that the original 


‘Rubakaré of the Settlement Officer not being forthcoming, under 


the circumstances it cannot be relied upon. It is impossible to 
+ y - * 
understand what he meant by the concluding portion of his | 
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remark, as*if the document was not produced before him, it is Orvit, 
hard to understand how he could arrive at any conclusion whether * 19906. 
it was entitled to any reliance or not. In our opinion the Mohunt dobinda 
Collector in disposing of the 7 appeals while the six other Ramanuj Das 
„appeals ip the analogous suits were pending in the Court of the — pi, as Parida. 
District Judge, which was a higher Court of Appeal, did not — 
ise his discretion wisely and we think that his decision in ed 
itself is open to adverse criticism and that the appeals should 
not have been disposed of by him without securing the produc- 
tion of the important document on which the plaintiff relied. 
We further agree with the finding of the District. Judge in the 
analogous "appeals that the Deputy Collector ought not to have 
disposed of the 7 suits now under consideration before us 
without having secured the production of the Rudasert on which 
the plaintiff relied. 
We, therefore, set aside the judgments and decrees of the 
“Collector and Deputy Collector in these 7 suits and we direct that 
the 7 suits be sent back to the Deputy Collector for rehearing. 
Reasonable opportunity will be given to the plaintiff to produce 
in evidence and prove the, document on which he relies; both 
parties will be allowed full opportunity to prove their respective 
cases; and the Deputy Collector after taking the evidence and 
duly considering it, will proceed to dispose of the seven suits 
according to law. 
Costs will abide the result. 
We assess the hearing fee in this Court at Rs. 140 (Rupees 
one hundred and forty), that is Rs. 20 (Twenty) in each Rule. 
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PRESENT :—Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble, 
and Str Arthur Wilson. 


RADHA PROSAD MULLIK AND ANOTHEP . | 


, i v. €.» 
RANIMONI DASSI AND OTHERS. ` m 


: [ON _APPEAL FROM THE HIGH COURT or: JUDICATURE AT FORT 
WILLIAM IN BENGAL] 


Hw Law—Will—Construotion, considerations fer— Git to daxghiers © and 
their reapeotive sone”—Share of a daughter dying “swithout leaving any 
mala issue servicing” to go to the surciriag daughter and her sont— 
Share of a daughior dying loacing sons to go to her son or sout—JIntontiqu 
Qf the testator, exclusion af daughters! daughiers—Naiwra of estato takon 
by cach daughter—Indian Syocesrion Aot (X of 1865) Boo. 83. 

Tn construing the Will of a Hindu 16 is not improper to take into considera- 
tion what are known to be the ordinary notions and wishes of Hindus with 
‘respect to the devolution of property. It may be assumed that a Hindu 
generally desires that an estate, especially an ancestral estate, shall be retained 
fn his family; and it may be assumed that a Hindu knows that, 9s a general 
rule, at all eventa women do not take absolute estates of Inheritance which 
they are enabled to alienate, 


. Makomod Skumsosi v. Bkewuhram (1) approved and followed, 

Where the only question raised upon the appeal was as to the nature of 
the estate which, in the events which had happened, the testator's daughters 
took under the clause of the will of a Hindu inhabitant of Oaloutta wis. “ T 
desire and direct my exoontors to make and divide the whole of my estato, 
both real ‘and personal, onto and between my daughters in equal shares, to 


, Whom-and their respective sons I give, -devise and bequeath the same, but 


should either of my said daughters die without leaving any male issue murvivitig 
but leaving my other daughter her surviving then in such case the surviving 
daughter and her sons shall be entitled to the share of the doceased daughter, 
or in the omae of the death of either daughter leaving sons, the share of such 
daughter is to be paid to such her son or sons share and share alike,” 


Hold, that the intention of the testator was to create in favour of "hia 
daughters an estate for life with a remainder over to their sons, and that, in the 
events that had happened, the daughters of the testator were entitled to the 
testator’s ostate in equal shares for life and with benefit of survivorahip between 
themselves, 

Halé also, that by the gift to his daughters " and their respective sons,” ` 
and by the proviso that in the event of one of the daughters dying “without 
leaving any male issue surviving " the share of the deceased daughter was 
èto go to the girriving daughter and her sons, to the exclusion in both cases of 

. 


0) (1874) L. R. 2 1, A, 7, at 14. 
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female ,jesue, he testator had clearly succeeded in showing that his daughters, 
whom he. ingontestably intended to benefit, were not to have more than what 
was generally known to bo a woman's estate in his property ; and that no 
language could more clearly show than the language of the clans, “tn the 
case of the death of either daughter leaving sons, the share of such daughter 
to be paldgto such her son or sons share and share alike," thit the intention of 
the jestator ewas to exclude his daughters’ daughters from the sucoession, 
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tg toh they would hare been entitled under the ordinary Hindu Law, if their . 


mother’s ostate had been absolute. 

With reference to the contention that under section 8% of the Indian 
Suocemion Act ( X of 1885) the daughters took an absolute estate ; 

Field, that, under the terms of the will, only a restricted interest was 
intended to pass to a daughter dying without male issue. 

Appeal from a decree of the Appellate side of the above- 
mentioned High Court (1) modifying a decree of Woddroffe, J., 
sitting on the original side of the said High Court (July 31, 
1905) (2). 

The principal questions raised'on the appeal were questions 
of law relating to the construction of the Will of one Hurry 
Dass Dutt, who died on October 30, 1875. The testator executed 
the will on the day of his death and thereby appointed three 
executors and trustees, vis: (1) Srimutty Surnomoni Dassi, his 
widow ; (2) Modhusudan Dutta, his father; and (3) Dwarka 
Nath Dutt, his uncle. The following is the material part of 
the Will :— . 

“Whereas having no son born to me of my bodylam 
desirous of adopting one in my life-time but in case I depart 
this life. before carrying such my desire into effect, I hereby 
authorize and empower my wife and executrix Srimutty Surno- 
moni-Dassi and my executors and trustees to whom I give full 
permission- and liberty..to adopt after my decease a son and in 
Case of his death during his minority or on attalning-his full age 
and without leaving male issue to: -adopt a second som and in case 
of his death during minority or om attaining such age and with- 
out. leaving male issue to adopt a third son and no more. . In any 
of'the above cases of adoption should the adopted son die 
leaving a son or sons the power of adoption shall cease or remain 


in abeyance during the life or lives time of such son or sons of ` 


such adopted son but shall revive on the death of such son or 
sons during minority. 

“JT direct my executors and executrix and trustees to pay out 
of the income and interest’ of my Estate and Effects nd all 


(1) (1905) T. D. R. 88 Oslo, 951; 8 O. L. J, 603; 10 0, W. Neto ' 
(2) (1906) I. R. 83 Cale, 247 ! “90, W N. 1038. 
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necessary household expenses as well as for the wérship of our 
family Idol Sri Sri Radha Gobindji and to pay my wife monthly 
during her natural life for her sole and separate use the sum of 
Tupees two hundred and also the sum of rupees fifty monthly to 
such adopted son who shall live and attain his fullage of 18 
years after his so attaining such age of 18 years during the life- 
time of my said wife provided he remains under her control 

bears a good character and if my said executrix and executors 
and trustees think fit and are satisfied with his conduct aud 
behaviour and for the purposes of such monthly expenditure my 


_ executrix, executors and trustees shall set apart and retain out of 


the interest ard income of my estate a sum sufficient to meet 
such expenditure for six months and invest the rest and residue 
of such. income and interest in Government Securities in their 
joint names but in no case shall such adopted son have or 
exercise any control, dominion over my Estate and Effects until 
the death of my wife, after which event I direct my said execu- 
tors and trustees to make over the whole of my Estate and 
Effects both real and personal or immovable or moveable whatso- 
ever and wheresoever and of what nature or quality soever to 
such adopted son who shall survive my wife if he shall have 
attained his age of 18 years during the life-time of my wife or 
on his so attaining such age after her decease to whom and his 
heirs I give, devise and bequeath the same. But in case hone 
of such adopted sons survive my said wife or in case of either 
surviving my said wife and dying under the said age without 
leaving a son or sons I desire and direct my executors after the 
death of my said wife or the death of such son after her but 
under such age of 18 years without leaving a son or sons to 
make over and divide the whole of my Estate both real and 
personal unto and between my daughters in equal shares to 
whom and their respective sons I give, devise and bequeath 
the same but should either of my said daughters dib without 
leaving any male issue surviving but leaving my other daughter 


-her surviving then in such case the surviving: daughter and her 


sons shall be entitled to the share of the deceased daughter or in 
case of the death of either daughter leaving sons the share of 
such daughter is to be paid to such her son or sons share and 
share alike." of 
Hurry Dass Dutt left him surviving the following persons, 
vis: (1) his yidow Srimutty Surnomoni Dassi ; (2) his daughter 
Srimutty Ranimoni Dassi ; (3) his daughter Srimutty Premmoni 


LJ 
e VOL. VIIL] PRIVY COUNOLL, 


Dassi ; and t) three sons of Premmoni Dassi, vis (a) Radha 
Prosad Mullick, (6) Kasi Prosad Mullick and (c) Jyoti Prosad 
Mullick. 

On December 20, 1875 probate of the will was granted to 
the widaw and uncle of the deceased, two of the executors 
named. e 
N od August 9, 1876 Srimutty Surnomoni adopted Jyoti Prosad 
Mullick, as a son, but Jyoti Prosad Mullick died on January 9, 
1881, unmarried. Thereafter on February 9, 1881 she adopted 
one Amrita Lall Dutt. Modhusudan Dutt died on April 1, 1872, 
before the date of the latter adoption. 

On August 14, 1894 Amrita Lall Dutt instituted a suit 
against the widow, her daughters and their sons for the construc- 
tion of the will of Hurry Dass Dutt and for the administration 
of his estate. That suit, though successful in the first Court, 
[drerita Lall Dutt v. Surnomoye Dassee (1)), failed on appeal, 
[Amrita Lall Dutt v. Surnorsoni Dasi (2), and also on a further 
appeal tothe Judicial Committee of the Privy Council, [Arerito 
Lall Dutt v. Surnomoye Dast, (3), asthe adoption by Srimutty 
Surnomoni was held to be invalid, the power of adopzion con- 
ferred by the will on her and the executors and trustees having 
been declared invalid under Hindu Law and incapable of being 
exercised. The decision of the Privy Council was pronounced 
on May 2, 1900 and on November 2, 1900, Ranimoni, who was 
until then childless, and her husband, Ramakant Sen, adopted one 
Jugal Kishore Sen as their son. 

Dwarka Nath Dutt died on November 23, 1889 and Roma- 
kant Sen predeceased Surnomoni who died on August 14, 1904. 
She held and managed the estate of her deceased husband and 
left a will dated January 31, 1903, by which she purported to 


deal with portions of the property covered by the present suit.- 


The Administrator-General of Bengal, the executor named in 
her will, “was in possession of those portions, having taken out 
probate of the will, but he was not a party to the present suit. 


51 


On December 19, 1904 the present suit was instituted on 


the original side of the High Court by Srimutty Ranimoni Dassi, 
one of the daughters of Hurry Dass Dutt, as plaintiff. The 
defendants were Srimutty Premmoni Dassi, the other daughter 
of Hurry Dass Dutt, her four sons, Radha Prosad Mullick, Kasi 


Prosad Mullick, Peary Lal Mullick and Behary Lal Mullick (the 
. 


+ 
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two:latter of whom were born after Hurry Dass utes death), 
and-Jugal Kishore Sen. The' Plaintiff contended that under the 
Will of Hurry Dass Dutt in the events that had occurred she and 
her sister were each entitled absolutely toa moiety in their 
father's estate. The reliefs sought were the administgation and 
partition of the estate, with various reliefs, incidental thereto, 
but the principal relief claimed was a declaration of the ri 

of all parties to the suit’ on the true construction of the said Will. 

The written statement filed on behalf of Peary Lal Mullick 
and Behary Lal Mullick challenged the validity of the adoption 
of Jugal Kishore Sen, and contended that in the events which 
had happened Hurry Dass Dutt had died intestate as to the 
residue of his estate to which their mother succeeded in prefer-_ 
ence to her sister. 

A written statement of exactly the same nature was filed by 
Srimutty Premmoni Dassi. 

Radha Prosad Mullick and Kasi Prosad Mullick by their 
written statement claimed that they were absolutely entitled to 
the whole estate siijet to the life interest of Hurry Dass Dutt's 
daughters. 

The written statement of Jugal Kishore Sen supported the 
claim of the plaintiff. =. 

The case was tried by Woodroffe, J, who delivered bis 
judgment [Radha Prasad Mullick v. Ranee Mani Dassee and 
Peary Lal Mullick v. Ranee Mant Dassee, (1)] on July 31, 1905. 
He decided that on the true construction of the Will there was 
a gift to the adopted son with a valid gift over to the testator’s 
daughters, and that there was no intestacy. He also held that 
each of the daughters took an absolute estate in her half share, 
and expressed no opinion as to the rights of the parties, in the 
event of the death of one of the daughters leaving no natural 
son her surviving.: A decree was accordingly made declaring 
that the plaintiff was entitled absolutely to one-half share in her. 
father’s estate, directing an inquiry to ascertain of what the 


estate consisted of and ordering partition thereof. 


Against that decree Radha Prosad Mullick and Kasi Prosad 
Mullick filed one appeal, and Peary Lal Mullick and Behary Lal 
Mullick another appeal, on the Appellate side.of the High Court, 
and on April 23, 1906, the Court of Appeal delivered judgment. 
[Radha Prasad Mullick v. Ranee Mani Dasste and Peary La 


* Mullick v? Rapee Mani Dassee,(1)]. It decided that under the 


(1) (1908) I. L, R. 38 Calo. 947 at 951 , 8 O. L, J. 809. 
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Will in this’ case the.'daughters each-took a oné-half share in 


their father's estate absolutely, and refused to decide what the. 


rights of the parties would be in‘the event of one of the daughters 
dying without male issue. It further held that the inquiry 
ordered by the lower Court regarding the ascertainment of what 
the £estatof's estate consisted of could not properly be directed in 


thêmbsence of the representatives of the testator or of Surnomoni . 


Dassi. In the result the decree of the Court below was varied, 
the declaration of the plaintiffs rights was affirmed, and the 
inquiry as to the property and partition thereof were refused in 
the present suit. , 

Against that decree Radha Prosad Mullick and Kasi Prosad 
Mullick preferred the present Appeal to His Majesty in Couucil. 
Of the respondents only Ranimoni Dassi was represented at the 

- hearing of the appeal. 

Mr. DeGruyther, for the Appellants :—The construction of 
this will has already been once before this Board in the case of 
Amrito Lal Dutt v. Surnomoye Dass (1), which decided that by 
this will a joint power to adopt was conferred on the executors 
of the will and was invalid in law, in consequence of which the 
gon adopted in fact had no status in the family... The question 
for decision is whether each of the daughters took a life estate 
or an absolute estate. For the rules to be applied in determining 
the construction of the will of a Hindu, see Mahomed Shumsool v. 
Shewukram (2). In the absence of express words in a will 
showing such an intention a devise to a wife does not confer an 
estate of inheritance, but carries only a widow's estate as under- 
stood by Hindu Law, that is to say,a limited widow's estate : 
Hirabi v. Lakskmibai (3), Annaji Dattatraya v. Chandrabat (4), 
Harilal v. Bai Rewa (5), and Mahomed Shumsool v. Shewakram 
(a). In Surajmant v. Rabi Nath Ojha (6), where the testator 
used the word 'Malik' in making the devise to his wife and 
daughter-hn-law, their Lordships held that the widow took an 
absolute estate. There the construction depended upon the 
meaning of that word “ Malik,” and in deciding that case for the 
meaning of that word the case of Lait Mohun Singh Roy v. 
(1) (1900) L. R. 37 1. A. 128; I. L B. 27 Cale 996. > 
(3) (1874) L. R.A £.A, 7,at]O and alsoat 13; 14 B. L R 228; 22 W. B, 409. 
(3) (1886 & 1887) I. L B. 11 Bom, 69 and 578. 

(4) (1893) I. L B, 17 Bom, 50$. 
(5) (1895) I. L. R. 31 Bom. 870, at 880 & 881. . 
(6) (1907) L. B. 86 I A. 17 ; L L, B, 80 All. 84,70, L, J. 181, 
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Pags Chukhun Lal Roy (1), was referred to. But thaf case has left 
1908 untouched the general principle that without express words in a 
Radha Prosad Malik Wil a widow takes only a limited estate under it. A daughter's 
v. estate in Hindu Law is also limited. It is submitted that the 
Hanimon! Dasel, 


testator here intended to give his daughters only limifed estates 
and they took only estates for life; ° 

Where the testator intends.to give an absolute estafe teffs 
adopted son he uses the words to him “ and his heirs" But in 
making a gift to his daughters in half a dozen lines further on he 
uses another expreseion, vis., “their sons ", That shows that he, 
did not intend to give them absolute estates, otherwise he would 
have used the same expression. 

The testator left him surviving a brother, a daughter, and 
another daughter and her two sons. For the rules of succession 
in a case like this, if the daughters take absolute estates, reference 
was made to Stokes’ Hindu Law Books, Daya Bhaga, Ch. IV 
sections 2 and 3; and Mayne on Hindu Law and Usage (7th Ed.) 
p. 900, section 673. 

There is a gift over of the share of the daughter dying 
without male issue to her surviving sister. Such a gift is incon- 
sistent with an absolute gift to the daughters. If the testator 

- gave an absolute estate to each of his daughters, there was no _ 
necessity of a gift over after the death of daughter without a 
male issue: Tagore case (2). Gift over is necessary only if there 
is a life estate given to the daughters. 

Sir Robert Finlay K. C. and Mr. Kenworthy Brown, for the 
Respondent Ranimoni Dassi: Taking first the last part of the 
argument on the other side the testator provides “in case of the 
death of either daughter leaving sons the share of such daughter 
is to be paid to such her son or sons share and share alike.” It 
also is necessary to provide in case a daughter died without 
leaving son. Hence the clause. “But should either of my said 
daughters die without leaving any male issue surviying &c" 
The gift is dependent upon the happening of a specified uncer- 
tain event, and the condition must be fulfilled before distribution. 
Section 2 of the Hindu Wills Act (X XI of 1870) makes section 111 
of the Indian Succession Act (X of 1865) applicable to the Wills of 
Hindts. When section 111 of the Indian Succession Act is 
applied to this Will, the whole of it becomes consistent. The 
period of distribution is the testator’s death and the daughters 

* take absolute estates and the gifts over do not take effect: Indian 


(1) (1897) T. B. 24 L A, 76; I. I, R. 34 Calo, 
(3) (1879) L, B. L A, Bup: 47 ; PB LES. 18 W; B, 859. 
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Succession ‘Bot section 111, illustrations (4) and (d) ; Norendra 
Nath Sircar v. Kamalbasini Dasi (1); Lala Ramjewan Lal v. 
Dal Koer (2); Mantkyamala Bose v. Nanda Kumar Bose (3). 
It is not necessary to go to earlier law to find out the meaning of 
section 116, which must be construed without reference to earlier 
law ¢ Noreira Nath Sircar v. Kamalbasint Dasi (4). " Surviving 
da®hter and her sons shall be entitled to the share of the 
deceased daughter” means that the surviving daughter will take 
abselutely. Though under the Hindu Law a married daughter 
takes by inheritance a limited estate, she takes an absolute estate 
under a devise by Will, unless her interest is curtailed by express 
words or by necessary implication : Indian Succession Act, 
section 82 (made applicable to Hindu Wills by section a of the 
Hindu Wills Act) ; Bhoba Tarini Debya v. Peary Lali Sanyai (5), 
Ramami v. Papayya (6); Atul Krishna Sircar v. Sanyasi Charn 
Sircar (7). There is nothing here to curtail, either by express 
words or necessary implication, the daughter's interest, and the 
Court in such a case would construe that an estate of inheritance 
is given. 

. In Zhrabai v. Lakshmsbat (8) and also in Harilal v. Bai 
Rewa (9), the gift was from a husband to his wife. In Annajt 
Dattatrya v. Chandrabat (10), ason made a gift by deed to his mother 
for her maintenance, But herethe gift is from a father to her 
daughters, who can take a gift of immovables from their father with 
power to alienate according to their pleasure : Stokes’ Hindu Law 
Books, Daya Bhaga, Ch. IV, sections 1 and 23, p, 241. Property 
with unlimited power of alienation means absolute property. 

Under the clause “to make over and divide the whole my 
estate both real and personal unto and between my daughters in 
equal shares to whom and their respective sons I give, devise and 
bequeath the same" it is contended by the other side thata gift 
is made first to the daughters and then to their sons. But this 
sentence cannot be divided or cut down. Then again they say 
that “heirs” would have been used, if an absolute gift to the 
daughters were meant. But the words "and their respective 
sons" are words of limitation. There is nothing in the will to 
show that the sons are to take at or after any event. No period 


(1) (1898) L R 23 1 4.18; I. L RH. 38 Calo 568. 
(3) (1897) I L. B, 21 Oalo. 408, 
(8) (1006) I. L. B. 88 Calo 1906, at 1814; £ O.L J. 857, 


(4) (1896) L Rus 1 A. 18, at 26, - (5) (1897) I. LR. 21 a 646, at 650, 
. 


(8) Ee EAE: ice 406. 
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is fixed for thé sons to take: The contention on he other sidé 
makes this will quite a new will.” There is nothing to show that 
the testator intended that the sons are to take after the death of 
the daughters. “To whom and their respective sons" would give 
absolute estate, Reference was made to Ghoobun Mohrgi Debya v. 
Hurrish Chunder Chowdhry (1), Ram Lal Mookerji «. Secrata 
of State for India (2); Basanta Kumari Debi v. Kamit 
Kumari Debt (3) ; Lewin v. Killey (4); and Tagore Case (5). 

Mr. De Gruyther, in reply, further referred to Nagalutchmee 
‘Unmal v. Gopoo Nadarju Chetty (6), and argued that in Bhoobun 
Mohim Debya v. Hurrish Chunder Chowdhry (1), and Ramlal 
Mookerji v. Secretary of State for India (2), where it was held 
that absolute estates were given to women, the words used were, 
as held over and over again, technical words, such as "children 
and grand children" and "generation to generation", But here 
such words are absent. In Bengal and Madras the daughter 
takes a qualified estate only : Chotay Lall v. Chunno LaiX7). In 
order to arrive at the true construction the will must be read 
without the Indian Succession Act. Section 82 of that Act says 
nothing one way orthe other. If an estate for life is given to 
each of the daughters, the period of distribution would be at the: 
death of the tenant for life ; and in that case section 111 of the 
Indian Succession Act has no application. If onthe other hand an 
estate of inheritance is given, there could be no period of distri- 
bution. The true construction is that each of the daughters 
took a life estate and the sons of the daughters living at the 
testator's death a vested remainder, with a result that the 
adopted son of the plaintiff and two sons of the other daughter 
born after the death of the testator would take, nothing. 

Mr. Brown, with their Lordships’ permission referred to 
Mayne on Hinds Law and Usage, (7th-Ed.) p. goo and Méc- 
naughten’s Principles and Precedents on Hindu Law, p. 39. 

The judgment of their Lordships wae delivered by 

Sir Andrew Sooble—Hurry Dass Dutt, a Hindu inhabi- 
tant of Calcutta, died on the 30th October 1875, leaving a will 
which was admitted to probate by the High Court on the 2oth 
December in the same year. The will was in the English language, 
and was probably drawn by an English solicitor, who is one of 
the attesting witnesses. 


(1) (1878) L. R. 5 I. yw I. L. B. 4 Calo. 33, 
; L L, B, 7 Calo, 804, 
1;20,L. J. 28871. L. R. 88 Calo, 23. 
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4) (1888) L. B, 18 App.Ca,788. (5) (1873) L. B. I. A; Bup. 47. 
(6) (1856) 6 M. LA. 900. 
vit} (1878) L. B. 6 61, A. 16 at 81 ; I. I, R. 4 Calo, 744, 
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The only question raised upon this appeal is as to the nature 
of the estate which, in the events which have happened; the 
testator’s daughters take under the terms of the will. ; 

The clause of the will relating to the daughters is as follows: 

But in case none of such adopted sons survive my said wife, 
or in cas? of either surving my said wife and dying under the 

Age evithout leaving a son or sons, I desire and direct my 
executors, after the death of my said wife, or the death of such 
son after her, but under the age of eighteen years withóut leaving 
a son or sons, to makè over and divide the whole of my estate, 
both real and personal, unto and between my daughters in equal 
shares, to whom and their respéctive sons I give, devise and 
bequeath the same, but should either of my said daughters die 
without leaving any male issue surviving, but leaving my other 
daughter her surviving, then in such case the surviving daughter 
and her sons shall be entitled to the share of the deceased 
daughter, or in the case of the death of either daughter leaving 
sons, the share of such daughter is is to be paid to such her son or 
sons, share and share alike. 

Woodroffe J, by whom the case was heard in the first 
instance, held that the intention of the testator was “ to benefit 
the adopted son, and should the provisions (of the will) in this 
respect in any ' manner fail, then those who were of his own blood, 
vis., his daughters” ; that the words “and their respective sone" 
are uséd as worst limitation and not of purchase ; and that 
upon:the true construction of the will, the daughters were 
“ gach entitled to a moiety of the estate of the testator abso- 
lutely.” He expressed no opinion, however, as to the right of 
the parties in the event of the death of one of the daughters 
leaving no natural son her surviving. Upon appeal to the High 
Court his judgment, upon these points, was confirmed. 

With great respect for the learned “Judges in the Courts 
below, their Lordships are unable to concur with their decision. 
This is the will of a Hindu, and as observed by this Committee 
in the case of Mahomed Shumsool v. Shewukram (1), “in cons- 
trüing the will of a Hindu it is not improper to take into con- 
sideration what are known to be the ordinary notions and wishes 
of Hindus with respect to the devolution of property. It'*may 
be assumed that a Hindu generally desires that an‘ estate, especi- 
yan ancestral 2 shall be retained in his fiy and it 
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may be assumed that a Hindu knows that, as a general rule, at 
all events, women do not take absolute estates of inhetitance 
which they are enabled to alienate.” In spite of the assistance 
of his English solicitor, it appears to their Lordships that ih this 
case the testator has clearly succeeded in showing that his 
daughters, ‘whom he incontestably intended to benet, were not 
to have more than what is generally known to be qur ai 
estate in his property. This is established by the gift to them 
“and their respective sons,” and by the proviso that in the event 
of one of the daughters dying “ without leaving any male issue 
surviving," then the share of the deceased daughter is to gó tō 
the surviving daughter and her sons, to the exclusion in both 
cases of female issue. Moreover, in the case of the death of 
either daughter leaving sons, the share of such daughter is.tó be 
paid to such her son or sons share and share alike." No language 
could more clearly show that the intention of the testator ‘was 
to exclude his daughters! daughters from the succession, to iyhich 
they would have béen entitled under the ordinary Hindu. law, 
if their mother's estate had been absolute ; and.the reason of 
this is obvious, as the sons of his daughters would be -competent 
to offer funeral oblations to him, the sirang of all-possible 
arguments to an orthodox Hindu. 2 
The learned Counsel for the respondents ee relied on 
section 82 of the Indian Succession Act, 1865, which provides 
that “ where property is bequeathed to any person, he is entitled 
to the whole interest of the testator therein, unless it appears 
from the will that only a restricted interest was intended for him." 
-As already pointed out, it is abundantly clear that, under the 
terms of -the will, only a restricted interest was-intended: ae pass 
to a daughter dying without male issue. - : 
` In the opinion of their Lordships, RAE to the true 
construction of the will, the intention of the testator was to 
create in favour of his daughters an . estate for ]ife. with a 
remainder over to their sons, and the- learned J udges of the 
High Court ought to have held that, in- the-events that have 
happened, the daughters of the testator, Ranimoni Dassi and 
Premmoni Dassi, are entitled to the testator's estate in equal 
shares. for life and with benefit of survivorship. “between them- 
selves, They will humbly advise His Majesty .that this appeal 
ought to be allowed.and the decree of the High Court. ‘varied in ' 
acoordance with this judgment, and that in other respects the 
decree ought to be affirmed.’ Under the circumstances, the costs 
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of the ipe taxed as between solicitor and client, must be 
paid out of the estate. 
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Messrs. T. L. Wilson and Co. Solicitors for the Respondent 
Ranimani Dassi. 
J. M. P. i Appeal allowed ; Decree varied. 
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Before Sir Francis W. Maclean, K. C. 1. E., Chief Justice, 
Mr. Fustice Geidt, Mr. Fustice Woodroffe and Mr. Fustice Coxe. 
DURGA CHARAN SANYAL 
v. 

THE EMPEROR.* 


Sessions Trlal—Ohange of Judge— Kcidonos. rooordod by ons Judge and order: 
passed by anothar— Validity —Diferenes of Judge and Assrsors—Retria! 


—Real question wo validly deena ith sar ENG witk sid a 


assessors and trial by jury—Balanos of ooavenisnoc, : A 


Per ovriam: A Sessions Judge cannot act on evidence recorded by his 
predecessor in office, Ona change of the Judge, a Sessions trial must commence 
de moro, 

The judgment passed by a Semlons Judge on evidence partly recorded 
by his predecessor in office is illegal and must be set aside, 

Per Maclean, O, J, and Geist J.—Where & trial has been invalidated on 
legal grounds and the real question in the omse haa not been legally tried, a 
retrial ought to be held, unless itappears from the record that there is no 
evidence against the prisoner or that there is very little chance of a conviction: 
Mere disagreement between Judge and nsecagors 18 no sufficient reason for 
refusing a retrial 

Per Woodroffe J. (oontra),—Tho fact that the law gives operation to the 
finding of the Judge and not to that of the assessors does not detract from 
the value of the opinion expressed by them. Where, therefore, the Judge and 
tameweors have disagreed as to the facts, which were peculiar and as to which 
different conclusions have been arrived at by different minds, there ought to be 
no retrial ordered, 

Per Woosrof'e and Coxe, JJ.—l1n transferring a case, no consideration 
should be had to the fact that by a transfer to a particular district, the 
accused will have the benefit of a trial by jury, where previously he had none, 
The real question is that of conrenience of parties, 


Appeal by the accused, 
Conviction under section 324 of the Indian Penal Code. 


* Criminal Appeal No, 78 of 1908, against the decision of .G, N, Roy, Esq, 
Offg. Seamons Judge of Bogra, dated the Oth January 1908, 


v. 
Bantai. Dassi. 
Sir Andrew Scoble, 
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? 
The facts of the case were as follows : é 


The accused Babu Durga Charan Sanyal, an old pleader, was 
charged by Messrs. Smart and Coates, two officers of the Eastern 
Bengal State Railway with having assaulted them witha kukri 
in a first class compartment of the down Darjeeling Mail Train 
on the night of the 23rd September 1907. The accused, on the 
other hand, alleged that he had got into the carriage by ‘mistake 
and notwithstanding his explanations had been assaulted by the 
two persons above-named who had fisted and kicked him and 
threatened to throw him out of the moving train, that he had found 
a kukri in the compartment and he used it in self-defence. 

The trial was held before Mr. S. N. Huda and two assessors, 
in the Sessions Court of Bogra. After the close of the case for 
the prosecution, Mr. Huda fell ill and was succeeded as Sessions 
Judge by Mr. G. N. Roy. Mr. Roy proceeded with the trial 
from the point at which Mr. Huda had left and disagreeing with 
both the assessors found the accused guilty and sentenced him 
to two years’ rigorous imprisonment. Hence this appeal. 

The appeal came on for hearing before Geidt and Woo droffe 
JJ., on the 11th March 1908. 

Mr. A. Chaudhuri and Babu Narendra Kumar Basu for the 
Appellant. 


Mr. W. Gregory for the Crown. 
C. A. V, 


On the 24th March 1908, their Lordships passed the follow- 
ing judgments :— 


Giedt J.—The Sessions Judge of Bogra disagreeing with 
both the assessors has found the appellant guilty of causing hurt 
with a dangerous weapon and has sentenced him to two years 
rigorous imprisonment. 

The judgment was delivered by Mr. G. N. Roy. He had not 
heard the evidence for the prosecution and the circumstances in 
which this took place are set forth in the following paragraph of 
his judgment, ; 

“The case was taken up by my predecessor Mr. Huda before 
whom the prosecution witnesses were examined. The case was 
postponed on account of the absence of the Civil Surgeon of 
Dinajpur who had been cited as a witness for the defence. My 
predecessor then fell ill and went on leave. I was appointed in 
Mr. Huda's place and, on my arrival at Bogra, I took up the case, 
Mr. Gregory, the Counsel appearing for the prosecution asked 
for a new trial while Babu Ambica Charan Mazumdar pleader for 
` 


. 

, Vor. VIII. ] urii OOURT. ; 

a 1 

the — opposed the prayér! oh the ground that it was un- 

necessary. I was of opinion that a fresh trial as not required 

by express law and since fip eed objecte to a new trial I 

have proceeded with they al.from the point-where my prede- 

cessor left it. The reasons. for my action "are set forth in the 
order shee[."' pina at. 

XN Colinsel both for the appellant and for the Grown are agreed 
that the Sessions Judge was not competent to proceed with the 
trial from the point where his predecessor had-left it and that the 
consent of the accused made no difference. We are clearly of 
opinion that Mr. Roy was wrong in acting on.evidence recorded 
by his predecessor, and .the matter does not require further 
discussion. The conviction and sentence must, therefore be set 
aside as being bad in law. 

We have next to consider whether we should direct a new 
' trial. Mr. Chaudhuri for the appellant invited us to consider the 
case on its merits after perusing the evidence, and to say that 
there was no ground for- directing a new trial. Ido not think 
that it would have been „proper for us to accede to this suggestion. 
If we had adopted it "and, after weighing the evidence had 
directed a new trial, the accused might-have been seriously 
prejudiced. We ought; I think, to be careful to express no 
opinion on the merits,-and-to make no order from, which such 
an opinion could ever be implied. All-we have to consider is 
whether the accused should be tried aj 

We confined ourselves to hearing Thé e evidence of Smart, the 
person to whom the appellant is alleged to have caused hurt, and 
the written statement put in by the appellant. Mr. Smart’s story 
is that he was wantonly attacked by-the appellant, armed with a 
kukri, with which "was ‘inflicted a serious injury. The appellant's 
case is that he used the &u4rz in self-defence when attacked by 
Smart and Coates, So far there has been no legal trial by which 
the question at issue in this case could be determined. 

The course adopted by the Sessions Judge has resulted in a 
deplorable waste“SFotime, and a prolongation of proceedings 
which, on many grounds, it would have been desirable to shorten 
as much as possible. This result is, however, in a large measure 
due to the attitude taken by the appellant’s pleader. Had the 
accused not objected to a new trial the Sessions Judge would, I 
gather from his judgment have acceded to the application made 


on behalf of the Crown to begin the trial de novo. , Phe offence * 


charged ig a -gerious one but owing to the action taken by the 
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- appellant there has been no jon trial for that offdhce. In my 


opinion the rule should be at, in all serious cases where the 
first trial, owing to defect of {jurisdiction or similar cause, is 
rendered abortive, à new trial should'be ordered, unless it is quite 
clear, on the materials before the Court, that there iso chance 
of conviction. There is less reason for departure frog that rule 
where the first trial, which procéeded at the instance’ of tfe 
accused, and inspite of objection taken by the crown, has resulted 
in a conviction, In my opinion the proper order for us to make 
in this case is to direct a new trial. ? 

I understand that Mr. G. N. Roy who delivered judgment in 
this case is still at Bogra. It would . not be desirable to have the 
‘case tried by him after the opinion he has expressed in his 
judgment before us. The offence is alleged to have been commit- 
ted in a running train, and it was apparently at one time doubtful 
whether it was committed in the Dinajpur or Bogra districts. 
The appellant has lately settled in Dinajpur. The Civil Surgeon 
-of Dinajpur is a material witness for the defence I understand, 
as it was owing to his absence that Mr. Huda was unable to 
‘proceed with the trial. 

The most convenient place for trial for all parties would 

therefore be Dinajpur, and I would direct that the retrial be held 
at that place. 
' As, however, my learned brother does not agree with me 
that there should be a retrial, the appeal, with our opinions there- 
on,must under section 429 of the Code of Criminal Procedure be 
‘referred to another Judge. The papers will accordingly be laid 
before the Chief Justice for the appointment of such Judge. 

Woodroffe J:—The rulings of this Court were brought to 
the attention of the Sessions Judge and I think he should have 
acted on them instead of expressing his dissent with the general 
‘principle there laid down. His omission to do so has rendered 
this lengthy trial futile. The accused has contributed to this 
result and therefore were it not for other circumstances and for 
the fact that the assessors and Judge have disagreed, I should 
have been disposed to order a new trial notwithstanding that the 
accused has already been put to the trouble and expense of 
lengthy proceedings which have been rendered useless by the 
defective procedure adopted. The Sessions Judge and the 
assessors have however disagreed. On the circumstances of the 
case, which are peculiar, different minds have felt themselves 
constrained to different conclusions, That the law gives opera- 
` 
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tion to oo of the Judge” does not alter the-fact that the 
opinions of the assessors, whiêk are generally valuable, do not 
support him. This fact is under the circumstances in my opinion 
sufficient to leave the matter-in-such doubt as fo render further 
prosecutiog undesirable. It has-been suggested by learned Counsel 
for the prosecution that the-act of the accused was due to the 
uffaalanbed state of his mind.” If this be sc it would rather 
appear to me to be a ground for pot taking further action. It is 
then said that the accused must be retried use he has never 
been properly tried, This argument if sound would preclude the 
Court's discretion in every case. For no queition of retrial can 
arise except where the conviction is set aside on the ground that 
no proper trial bas been held.. The trial here is admittedly 
ilegal and the conviction and sentence must therefore be set 
aside. In my opinion however for the reasons:stated the proceed- 
ings should now be brought to an end. I am therefore unable 
to agree with my learned brother as regards the order for a 
retrial which he proposes to make. | 


Consequent on this differenoe of opinion; the matter was- 
placed before the learned Chief Justice, who sat to decide it as the 
third Judge under section 378 of the Criminal Procedure Code. 


The matter was argued before him on the 8rd April 1908 
when His Lordship reserved judgment. On the 10th April 
1908, the following judgment was delivered :— 


Maclean C. J.—The only question submitted, and with 
which I can properly deal'is, whether or not there ought to be a 
re-trialin this case, Mr. Justice Geidt thought that there ought, 
and Mr. Justice Woodroffe took an opposite view. 

The accused has been found guilty of, causing hurt with a 
dangerous weapon, and has been sentenced by the Sessions Judge 
of Bogra to two years’ rigorous imprisonment. The assessors 
did not agree ; and, both were in favour ofiacquitting the accused. 

Both the learned Judges were agreed that the procedure 
before the Sessions Judge was wrong, and that the conviction 
and sentence must be set aside as being bad in law. The only 
question that remains is whether there should be a re-trial. This 
is a matter for the exercise of the judicial discretion of the Court. 
Tt is impossible to lay down any hard aud fast rule as to how that 
discretion should be exercised. Each case must be decided upon 
its particular circumstances. The learned Judges have expressed ° 
no opinion upon the merits, and in this, if I. may respectfully say 
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so, they were perfectly right : for, if a new trial be bos any 
such discussion might have seriously prejudiced the accused. I 
express no opinion upon the merits. The evidence of Mr. Smart 
to whom the appellant is alleged to haxe caused hurt, and the 
written statement of the appellant, have been read. Qut, as has 
been pointed out by Mr. Justice Geidt, the real issue jn the case, 
whether Mr. Smart was attacked by the appellant and ferionfly 
injured, or whether, as the appellant says, he only acted im self- 
defence, has not yet been legally tried. Although the conviction 
by reason of the faulty procedure adopted by the Judge, must be 
held to be bad in law, the Judge did, on the evidence convict 
though the assessors disagreed. In such circumstances I think 
there ought to be a re-trial, unless it is reasonably clear that 
there is very little chance of a conviction. Iam not disposed to 
accept the view that the mere disagreement between the Judge 
and the assessors is sufficient reason for refusing a re-trial. It 
would be highly unsatisfactory, in a serious case such as the 
present, to have matters as they now stand, that is to say, with- 
out any judicial decision in a properly conducted trial, upon the 
merits. The waste of time and money caused by the erroneous 
procedure of the Sessions Judge, to which result the accused's 
pleader would appear to have contributed by his attitude in the 
matter, is much to be deplored : but, on the best consideration I 
can give to the case, I agree with Mr. Justice Geidt that there 
must be a re-trial, as it js essential in the interest of justice that 
the matter should be judicialy sifted and decided. The case, 
however, should be tried by another Judge ; and, I agree with 
Mr. Justice Geidt that Dinajpur is the most convenient place for 
the new trial, with liberty, however, to the accused who, through 


. Mr. Chaudhury asks that the trial may take place at Alipore, to 


make an application to the Criminal Bench on this point, if he 
so desire. In the meantime the accused may be out on bail. 

The question as to the venue of the trial was then argued 
before the Criminal Bench (Woodroffe and Coxe JJ.) on the 
28rd April 1908 and the following judgments were delivered : 

Woodroffe J.—The question which has been argued before us is 
as to where the retrial which has been directed, is to take place. 

The trial which has proved abortive, was held before Mr.G. N. 
Roy, sessions Judge of Bogra and he is still sessions Judge there. Mr. 


. Gregory who appears on behalf of the Crown very rightly admits 


that the case cannot be retried by him, having regard to the obvious 
fact that he has already formed his conclusions upon the case, 
` 
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Therefoh, the trial must be held before some ther Judge 
and in some other District. 

The question then is, to what District shall the case be trans- 
ferred ? 

Mr. Chaudhury who appears on behalf of the accused asks 
that the cage may be tried at Alipore. 

* Soe suggestions have been made by the other side that an 
impartial trial would not be obtained before a jury at Alipore. 
Icannot accept these suggestions and I must presume that the 
jury who will try the accused will do what in their conscience 
they consider to be right and, therefore, in my opinion there is 
no objection whatever to the case being sent to Alipore merely 
because the result of such transfer is that the accused will have 
the benefit of a trial by jury. 

The only real question in this case is as to the balance of 
convenience. Now, as regards that, the matter is reasonably 
clear: because, if the case cannot be tried (as it is admitted it 
cannot be tried) at Bogra, it must be tried in some other District 
and it is suggested on behalf of the prosecution that the District 
should be Dinajpore. But it-appears that the bulk of the wit- 
nesses are not residents of Dimajpore. As regards Alipore, on 
the other hand, we find that nearly all the important witnesses 
for the prosecution live in, or near, that District. Both Messrs, 
Smart and Coates who are the chief witnesses are said to live at 
Barrackpore ; it is said that Mr. Brucelives at Calcutta, as also 
does his servant Shaik Dond ; as also Shaik Shahebar servant of 
Mr. Smart and Subedar Miah: another servant, Babu Chundi 
Das Ghose, is Deputy Magistrate, Sealdah and Babu Runglal, 
is the Peshkar of that Deputy Magistrate, the other witnesses 
are Railway servants, station masters, guards, &c, It is not clear 
where the Railway servants live but it is obvious that they can 
be as easily obtained from the terminus of the Railway that is, 
Sealdah, as from any intermediate stations and the guards’ 
head quarters are at Calcutta. 

I think, therefore, that the balance of convenience in this 
case dictates that the trial should be held at Alipore and the 
case will accordingly be transferred to that District. 


Coxe J.—1 agree. 


N. E. B. ' Appeal allowed ; conviction and sentence set aside ; 


. .fetrial ordered ; case transferred, 
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CRIMINAL REVISION, 


Before Mr. Yustice Rampini and Mr. Fustice Sharfuddin. 
RADHA KANTA LALL 
v. 
. 


KING EMPEROR. * € 7, 


LA 


Police Act (V of 1881), sections 17, 19—Spocial ooxMablo, appointment as— 
Refusal to servo—Pesecutivoa—Riot or disturbance ila a as 
Ordinary police force insuficient, 

16 is only when there is a danger of riot or other disturbance of the public 
peace and the polico force available is insufficient to preserve the peace and 
protect the inhabitants of the village where disturbances are apprehended that 
a person may beappointed a special constable under section 17 of the Police Aot, 

If the Magistrate apprehends that a certain individual is about to commit 
& breach of the peace he may be prooeeded against under section 107 Oriminal 
Procedure Oode, but he cannot be made a special constable under section 17, nor 
does he, on his refusal to act, render himeelf lable to prosecution under section 
19 of the Police Act. 

Boni Madhub Singh v, Emperor (1) aud Gopi Nath Paryah v. Empress 
(2) followed, 

Rule obtained by the Accused person.” 


Sanction to prosecute under section 19 of the Police Act. 
The material facts and circumstances appear from the 
judgment. 
Messrs. P. L. Roy and Ashgar, dnd Babu Atul Chandra Dutt 
for the Petitioner. 
Babu Srish Chandra Chowdhry | (($unior Government 
Fleader ) for the Crown. $ 


The judgment of the Court was as follows :— 
This is a rule to show cause why the prosecution of the 


C. A. V, 


petitioner under section 19 of Act V of 1861 should not be set . 


aside on the ground that his appointment under section 17 of 
the act was not justified by the terms of that section. 

It appears that on a recommendation of the Sub-divisional 
Magistrate of Nawadah, the District Magistrate of Gaya appoint- 
ed the petitioner and 12 other persons as” special constables under 


Act V of 1861, and the petitioner was, also by an order of the , 


District Magistrate, appointed a special Jance constable for a 


` period of 6 months, commencing from the 17th December 1907. 


ii ii eee Case No 387 of 1908 against the order of the District 
Magistrate of Gaya, dated the 28th February 1908. 


(1) (1908) 12 O, W, N, 868, (3) (1886) 3 0, L. J. 555. 
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On the Mun January 1908 the Sub-divisional Magistrate 
ot Nawadah, issued a notice to him calling on him to appear 
before him on the 23rd January, 1908, to show cause why he 
should not be prosecuted for not obeying their orders. 

By an grder of the District Magistrate of Gya dated the 28th 
February 1908, he is now being prosecuted under section 19 of 
thê Act,"and it is this order that we are asked to set aside. 

It has been urged by Mr. P. L. Roy Counsel for the petitioner 
that as the appointment of the petitioner under section 17 of the 
Act, was not warranted by law, he was justified in refusing to act 
as special constable, and that therefore his prosecution under 
section 19 of the act is illegal. 

Mr. Roy has drawn our attention to the case, Peni Madhub 
Stugh v. the Emperor (1), as an authority for his contention. We 
feel no doubt that the order under section 17 of the Act was 
inexpedient and unnecessary. The petitioner had a dispute about 
property with a lady named Najima Begum who he alleged was 
the mistress of his father now dead: : 

It is entirely this dispute, and not any riot or general distur- 
bance of the peace, which led to his being appointed a special 
constable. The petitioner complains that the sub-divisional 
Magistrate has espoused the cause of Najima Begum, and has 
consequently instituted various criminal-proceedings against him, 
in which he has been uniformly successful and finally had been 
appointed a special and a lance constable, so as to interfere with 
the prosecution of his Civil dispute with Najima Begum. We 
need not enquire into this matter: sufficient to say that in the 
case of Bent Madhub Singh v. Emperor (1), it has been laid down 
that “The circumstances which justify an order under section 
17 are that a disturbance of the peace is apprehended and 
that the police force available is insufficient to prese-ve the peace, 
and protect the inhabitants of the village where disturbances are 
apprehended. The same principles were laid down in Gog: Nath 
Paryah v. Empress (2). We doubt if there was ever any danger 
of a disturbance of the peace. If there was, it would appear 
that it was not such as the ordinary police were unable to cope 
with. There has been no disturbance of any kind. If there had 
been, the petitioner could not, as a special constable, have 
prevented it, and there was really no necessity to appoint him to 
be a special constable. If the Magistrate apprehended that tbe 
petitioner was about to commit a breach of the peace, he could 
(1) (1908) 140. W. N, 856; I. L. R, 35 Calo. 454. (2) (1886) 3 0, L. J, 656 (662), 
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have instituted proceedings against him under sectionfro7, Criminal 
Procedure Code ; but in our opinion the orders appointing him a 
special constable and particularly a special lance constable, were 
entirely unnecessary and inexpedient. For these reasons, we 
make the rule absolute and set aside the order for the prosecution 
of the petitioner under section 19. * 


N. K. B. i: Rule madmabsolyte. 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin, 
RAM CHANDRA HALDAR 


vU. 
THE EMPEROR.* 
Oriminal Prooodurs Code ( Act V of 1808 ), toction 107—No  Kridenca— Party 
agreeing to ba bound dowon—Order without jurisdiction. 


No person oan be bound down under section 107 of the Criminal Procedure 
Oode without any evidence being recorded that ho is about to commit a breach 
of the peace, even though he may agree to be bound down. 

Rule obtained by the Accused. 

Order under section 107 of the Criminal Procedure Code. 

The necessary facts appear from the judgment. 

Mr. Hug and Babu Manmatha Nath Mukerji for the 
Petitioner. 
i The judgment of the Court was delivered by 
l Rampini J.—This is a rule calling upon the District Magis- 
trate to show cause why the order complained of should not be 
set aside on the 1st and 3rd grounds mentioned in the petition. 
The order complained of is one binding down the petitioner 
under section 107, Criminal Procedure Code. When the proceedings 
were instituted against the petitioner he appeared and, as the 
Magistrate records, agreed to be bound down. He said he wasa 
poor man and he had very little expectation of getting any benefit 
by fighting the case. He, therefore, agreed to be bound down. 
There was an appeal to the additional Magistrate and he says : 
* The learned pleader who appeared for the petitioner before me 
urged that as no evidence was taken, the binding down is illegal. 
It seems to me, however, that the case is a clear one and it is the 
duty. of the Criminal Court, at least in my opinion, to come to a 
finding y which will be fair to the parties and maintain rights which 

* Criminal Hevizion No. 255 of 1908 against the decision of J R. Black- 
"wood: Esq. Additional District Magistrate of Backergunge affirming that of 
November 1007. Kumar Ghose, Deputy Magistrate of ial ily dated the 37th 
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they really | It appears ' to us that the proceeding of the ORIM IN ALE 


Magistrate was illegal, because no evidence was taken. There 1906; 
was no evidence to show that the petitioner was about to break ham Grandre ! 
the peace. It is true that the petitioner agreed to be bound down. Haldar 


But that goes not make him “guilty. The proceeding under The "Mn eco; 
section 10% Criminal Procedure Code, is a precautionary measure Pahpigi, J. 
afd not a trial for an offence, and in such a proceeding no one — 
should be bound down unless it is shewn that he is about to 

commit a breach of the peace. We, therefore, make the rule 

absolute, 


N. KL Rule made absolute. 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
DASARATHI MAHAPATRA 


ES ORIMIKAL 
RAGHU SAHU.* | 1908, 

Indian Penal Code (Aot XLV of 1800), Soo. 147—Rioting—Oonmon objoct—- April, 99. 
No compress Kndling— No question as to common objeoct-— Prejudice, May, 4. 


Where the common object of an unlawful assembly is clearly set out in the 
charge and there is no question in the lower Courts as to the common object 
so set out, & conviction for rioting with the object sat out is good even though 
there might be no express finding as to the common object, if the accused has 
not been in any way prejudiced by tho sbsence of such finding. 

Sabir v. Queen. Empress (1) and Poresh Nath Slroar v, Emperor m 


distinguished. : 

Rule obtained by the accused. = 

Convicüon for rioting. 

The material facts and circumstances appear from the judg- 
ment. 

Mr. Monnier and Babu Bidhu Bhusan oer for the 

Petitioners. 

Babu Dasarathi Sanyal for the Opposite Party. 


The judgment of the Court was delivered by 


Rampini J.—This is a rule to show cause why the conviction- May, 4. 
of, and sentences passed on the accused should not be set aside. 
The accused have been convicted under section 147, Indian Penal 
' Code of rioting and sentenced to undergo rigorous imprisonment 
for a month and to pay a fine of Rs. 20, They have been found to 


* Oriminal Revision No, 243 of 1908 against the decision of B O Ben, Esq, 
agistrate, Balasore, dated 27th February 1908, n ine that of Baba B. Ohow- , 
dhun, Deputy Magistrate. dated 8rd February 1908 
(1) (1804) I L, R. 22 Osalo. 270. S 
(2) (1805) I. L. E. 88 Calo, 995 ; 2 CL. J, 516, E d 
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have attacked the complainant and others, while Los: their 
paddy. The accused's party were about 30 in number. The 
complainant was beaten and wounded and taken to the thanak 
in a duhi. 

The main question debated in the lower Co was as to 
the possession of the land. Both the Courts below found that 
the complainant had been in possession of the land singe 1995., 
His predecessor-in-interest, that is, his father-in-law, had obtained 
a decree in the Civil Court, had been put in possession of the 
land by the Civil Court and an under-raiyat named Shibo Jana, 
who had been in actual possession till then, had gone out and 
the complainant's father-in-law and the complainant had been ever 
since in direct possession and cultivation. The accused had 
therefore no possible right to interfere with the complainant, 
when cutting the paddy. They have been rightly convicted 
of an offence under section 147, Indian Penal Code. - 

The learned Counsel for the petitioner impugns the convic- 
tion on technical grounds, the principal of which is that there is 
no finding in the judgments of the lower Courts, as to the common 
object of the unlawful assembly. He relies on the rulings in the 
case of Sabir v. Queen Empress (1), and Poresk Nath Sircar ` 
Emperor (2), as authorities for holding that this is essential. The 
charge in this case was, however, properly drawn. The common 
object was therein stated to be, to enforce a right or supposed 
right. Now there was no contest in either of the lower Courts 
as to the common object. Nobody ever contended that the 
common object of the assembly, if any, was not to enforce a right 
or supposed right. The lower Courts have therefore not discussed 
this question, and have come to no express finding, couched in 
so many words, on this point; butit is clear that they both 
impliedly have found that the common object of the unlawful 
assembly was as stated in the charge. 

' Jn the case of Sabir v. Emperor (1), it is only said that 
there should be a clear (not an express) finding as to the com- 
“mon object, and the reason for that expression of opinion was 
that in that case there were two possible common objects of the 
assembly and it was not apparent which of them had been . 
accepted by the Judge and the Jury. In the case of Poresh 
Nath Strear v. Emperor (a), according to Mr. Justice Mookerjee, 


the judgment of the Magistrate contained no finding what the 
Ld 


(1) (1894) L L. R. 39 Calo. 276. 
(3) (1905) L L. R 88 Calo, 295 ; 2 0, L. J. 516 . 
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common object of the assembly was, and the facts found by the 
Sessions Judge completely negatived the common object, set out 
in the charge, which it is pointed out was not stated with due pre- 
cision. The accused were therefore held to have been prejudiced. 
The facts qf the present case are very different. As has been 
already explained, there is no defect in the charge. It was never 
cohtended that the common object of the assembly was or could 
be other than that set out in the charge. No plea on the point 
was raised in either of the lower Courts, and from the judgments 
of both Courts it is clear thar they found the common object of 
the assembly to be the same as stated in the charge. The accused 
have in no way been misled or prejudiced. 

We discharge the rule. The petitioners must be remanded 
to jail to undergo the remainder of their sentences. 


N. K. B. : Rule discharged. 


Before Mr. 9ustice Rampini and Mr. Fustice Sharfuddin. 
SUJJAD AHMED CHOWDHURY 


Uv. 
PARBATI CHARAN ROY AND OTHERS." 


Oriminal Procedure Cose (Act V of 1808), Beo. 146 —Juritdioion— Notios, 
want of—No roritien aaiomont called for—No opportunity to adduce 
evidence, 

A Magistrate has no jurisdiction to pass an order under section 145 of the 
Criminal Procedure Code without giring notice to the parties, without calling 
for written statements from them and without giring an opportunity to cite 
witnesses or to put in documentary evidence, 

Rule obtained by the Ist Party. 
Order under Bec. 145 of the Oriminal Procedure Code. 


The material facts and arguments appear from the judgment. 

Babu Dasarathi Sanyal for the Petitioner. 

Mr. P. L. Roy and Babu Anilendra Nath Roy Chowdhurt 
for the Opposite Party. 

The judgment of the Court was delivered by 

Rampini J —This isa rule to show cause why the order 
complained of should not be set aside. 

The order complained of is one under section 145, Crifhinal 
Procedure Code, directing that the second party shall remain in 
possession of the disputed land until evicted therefrom in due 


* Oriminal Revision No, 187 of 1008 against the order of Moulvie Aminu 1° 


nis Sub-divisional Officer of Jangipur, Murshidabad, dated 10th Dooember 
1907. 
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course of law. It appears that there was a dispute with regard 
to two plots of land extending over an area of 1200 bighas. The 
police thought that a breach of the peace was likely to occur in 
connection with these lands, and as far as we can see it seems to 
us that the proceedings of the Magistrate were vem irregular. 
In the first place he did not, after drawing up the proceeding 
under section 145 issue notices to the parties. He apparently 
called the parties’ before him and he says that on the 15th 
December last Johad Ahmed Chowdhury, drother of Sajjad 
Abmed Chowdhury, the first party, and Ganga Charan Saha, 
agent of Parbati Charan Roy met him with a view to settle the 
dispute amicably, but no agreement could be arrived at and 
so at the Tequest of Johad Ahmed a proceeding under section 145, 
Criminal Procedure Code, was drawn up and the 19th December 
was fixed in the presence of both the two persons Johad Ahmed 
Chowdhury and Ganga Charan Shaha for enquiry in the case. 
As far as we can see.no notices as required by section 145, 
Criminal Procedure Code, were served on either of the parties. We 
see it is recorded in the ordersheet that notice was taken to the 
am-mukhtear of the Ist party Babu Paresh Nath Das on the 
19th December, but he refused to receive it. Then two mukhtears 
Babus Kali Kanta Sircar and Lal Mohamed Haji appeared in 
Court on behalf of the first party on that date. They did not 
file any mukhtearnama so they were not listened to. The Magis- 
trate then proceeded to take the evidence of one witness of the 
name of Ganga Charan Guha on behalf of the second party and 
decided that there was a likelihood of a breach of the peace 
and that the second party was in possession of the disputed land. 
When he passed his order neither party had filed written state- 
ments. A written statement, on behalf of the second party was 
filed after the ex parts order under section 145, Criminal Proce- 
dure Code, had been passed. It appears to us that the Magistrate's 
proceedings in this case are very irregular and they must have 
prejudiced the first party. This irregularity was so great as to 
amount to a want of jurisdiction and to justify our interference. 
No notice was ever served on the 1st party in accordance with 
the provisions of sub-section 3 of section 145, Criminal Procedure 
Code. No notice was fixed on a conspicuous place in the locality 
though that may not be essential to the legality of the proceed- 
ings. No written statement was received from either party at 
the time when the order was passed and there had been no 
appearance on behalf of the first party and no opportunity given 
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to cite withesses or to put in any documentary evidence. In 
these circumstances we do not think that the Magistrate was 
justified in passing the order which he did. We accordingly 
set it aside as it was passed without jurisdiction, and make the 
rule absolute. 4 


N. K. B. K Rule made absolute. 
* 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 


GIRIDHARI MARWARI 
v. 
EMPEROR. * 
Sanotion to prosocuto—Prossovtion pisosmsal— Further exquiry— Notion to 
acoussd—Oriminal Procedure (bdo ( Aot V of 1808), section 437, 

It is not desirable that a case should be proceeded with against a person, 
piecemeal, Where therefore a person could not be tried on a major charge 
without the sanction of the Olvil Court. 

Held : he ought not to be tried for minor offences, 

An order under section 497 of the Criminal Prooednre Uode made without 
notice to the person proceeded against is bad, Such notice and an opportunity 
to shew oause why the order should not ke made, can be given without im- 
propriety after such person has been arrested and brought before the Oourt. 

Haridas Sanyal v. Baritulla (1) and Wahed Ali v. Emperor (2) followed. 


Rule obtained by the Accused. 
Order for farther enquiry. 


The material facts and arguments appear from the judgment. 
Babus Dasarathi Sanyal and Suresh Chandra Mukherji for 
the Petitioner. 


Mr. Sinha for the Crown. 
C. A. V. 


The judgment of the Oourt was delivered by 

Rampini J.—This isa rule to show cause why an order for 
further enquiry made by. the Magistrate of Bliagulpore on the 
22nd February last should not be set aside. 

The petitioner is alleged to have abetted the fabrication of 
a forged bond and to have committed various cognate offences. 
This case was enquired into by a Deputy Magistrate who on the 
27th August 1906 discharged him. The District Magistrate 
then ordered a further enquiry into the case to be made.” This 
order was set aside by this Court on the 4th December 1906. 


Revision No. 808 of aaa CUR PU F, Lyall Esq.,, 


* Oriminal 
Magistrate of Bhagalpur, dated 28nd February 1906. 
(1) (1888) L L. R. 15 Calc. 008 a) CNET RES RECON. 


May. 4. 
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The order of this Court was that the order of the Dii Magis- 
“trate directing a further enquiry could not be supported, inasmuch 
as it merely states that a further enquiry is ordered but it 
gives no reasons whatever on the part of the District Magistrate 
for differing from the view taken of the case by the Subordinate 
Magistrate. Moreover it appears in the case that the order was 
passed by the Magistrate without giving any notice*to the 
accused of the application. We think that certainly in case of 
this sort the Magistrate before he passed any order directing a 
further enquiry ought to have issued a notice to the accused and 
to have heard what he had to say in opposition to the application, 
Now the District Magistrate has on the 22nd February last again 
ordered a further enquiry to be made into the case against the 
petitioner, again omitting to give him a notice or calling upon 
him to show cause why this order should not be made. 

Again the propriety of the order is impugned on 2 grounds, 
(1) that the question of the genuineness of the bond has been tried 
by the Civil Court, which has held it to be a forgery and that 
.the case against the petitioner cannot proceed without the sanc- 
tion of the Civil Court, (2) that no notice was given before the 
further enquiry under section 437 was ordered. To this Mr. 
Sinha for the District Magistrate of Bhagulpur replies (1) that 
the decision of the Civil Court has altered the circumstances and 
that although the case against the petitioner cannot proceed as 
regards the main charge of forgery, or abatement of forgery 
"without the sanction of the Civil Court, the charges against 
him under sections 423 Penal Code and 82 of the Registration 
Act can be so proceeded with: (2) that the law does not require 
notice to be given before an order under section 437 can be made; 
(2) that in this case, it was not advisable to give a notice, as the 
Magistrate had received information that the petitioner was 
about to abscond. 

But it would seem to us that (1) it is desirable if the case 
against the petitioner is to proceed that it should not be proceeded 
with piecemeal and that therefore the sanction of the Civil 
Court should be obtained to his prosecution on the main charge 
before any further proceedings against him aretaken ; (2) though 
the Iw does not prescribe the giving of a notice before an order 
under section 437 can be made, the Full Bench decision of this 
Court in Haridas Sanyal v. Sarttulla (1) recently followed in 

*' Waked Afi v. Emperor (2) does require such a notice to be given; 


(1) (1888) 1. L, B, 15 Calo, 008. (2) (1905) I. L, B. 32 Caló, 1096. 
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and any order under section 437 made without giving such a 
notice, must under the rulings of this Court, be set aside. The 
notice can be given, and an opportunity afforded the petitioner 
to show cause why the order for further enquiry should not be 
made, without impropriety after his arrest and after he is RE 
before the Court. 

" We accordingly make the rule absolute and set aside the 
order of the Magistrate of Bhagalpur, dated the 22nd February 
last complained of. 


N. E, B, Rule made absolute. 


ORIGINAL CIVIL. 


Before Mr. Fustice Fletcher. 
BRAJENDRA KISHORE ROY CHOWDHURY* . 


v. 5 
` CLARKE. 
Henw sarch—lndien Arms Aot (XI of 1878), sotlen 96—Cloda of Criminal 
Procedura (V of 1888) esotions 04, 105, 165—Judicial Officers Protootion 
Ao (XVIII of 1850), ssotion 1 

The defendant who did not, before causing the search of the plaintiffs 
house to be made, first record the grounds of his belief as provided for by 
section 15 of the Arms Act, could not justify the search under the provisions 
of the said aot, 

As there was no proceeding ponding before him, the defendant was not à 
‘Court’ within the meaning of section 04 of the Code of Oriminal Procedure, 
and therefore the defendant could not direct a search to be made in his presenoe 
under the provisions of section 106 of the Oode, 

The search having been for the purposes of discovering arms generally, 
section 168 of the Code did not apply. 

Oondnoting a search for arms is not an act done in discharge of à judicial 
duty, Aot XVIL of 1860 (Judicial Offoers Protection Aot) does not apply to 
such a osse, 

Even where a defendant's bena fer in conducting a search is established, 
it does not release him from the obligation the law casts upon him as being in 
supreme control of the search party from seeing that the search was oonducted 
in a proper and reasonable manner. In such a case the damages should be 
substantial and not merely nominal e 


Suit for damages for wrongful trespass &c. 
This suit was originally instityted in the Court of the 
3rd Subordinate Judge of Mymensing (1). After the written, 


* Extra ordinary Onginal Otvil Jurisdiotion, 
(1) Original sut No. 74 of 1907 before the 8rd Subordinate Judge of 
Mymensing. 
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statement had been filed in this suit the defendant on the 26th 
November 1907 applied to the District Judge of Mymen- 
sing for the transfer of the case to his file from the file of the 
Subordinate Judge on the ground that having regard to the 
circumstances of the case “it was desirable for the purposes of 
justice that the said case should be tried in the, Distgict Judge's 
Court which is the highest judicial tribunal in the distric " The 
plaintiff thereupon applied before the High Court in its extraor- 
dinary original civil jurisdiction for a transfer of the case to the 
High Court. This application was granted. 

Mr. A. Chowdhury (with Messrs. Chakrabarti, Roy, Pugh 
and Lakiri) for the Plaintiff. . 

Mr. Gregory (with Mr. Bagram n) for the Defendant. 

Mr. Chowdhury. —This- is. a simple case of trespass. But 
the defence is that the defendant is protected by various statutes. 
First of all, it is said that section 25 of the Arms Act justifies 
the search. But it cannot apply, as the defendant did not comply 
with the provisions of the section before commencing the search. 
Strict compliance with the provisions is absolutely essential 
where the liberty of a subject is to be infringed., Secondly, the 
provisions in the Code of Criminal Procedure relating to, search 
are contained in sections 96, 98, 105 and 165. ‘Sections 96 and 
98 do not apply and therefore the Magistrate had no power to 
direct a search in his presence under section 105. Section 165, 
also does not apply as it refers to police officers only. Lastly, 
the defendant is not protected under Act XVIII of 1850 as he 
is not an "officer acting judicially” nor is the act of search 
ordered by him an act "done by him in discharge of his judicial 
duty." It is a purely executive act alleged to have been done to 
keep the King’s peace. : 

Mr. Bagram.—Although the defendant did not record his 
reasons as directed by section 25 of the Arms Act, | it was, 
only a technical mistake which ought not to penalise a man 
who was doing his best to preserve the peace of the district. 
There may be occasions when a delay of even a few minutes may 
be great moment. In any case the Magistrate acted ona fide, 
Under section 165 of the Criminal Procedure Code, a police, 
officer can make a search. In. this case the defendant accom- 
panied the police officers and was near at hand to direct and 
control them. As tothe Judicial Officers Protection “Act, “it is 
Very difficalt to ‘stdte which act of a Magistrate is judicial dnd 
which executive, both judicial and executive- functions being 
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vested in m same man. A particular act may “be both Louie 
and executive at the same time. 
. : : C. A, V. 
The judgment of the Court wes aa follows :— 


In thig suit the plaintiff, who is a wealthy zemindar in the - 


district of Mymensingh, sues the defendant, who is a member of 
the Indħn Civil Service and was during the month of April 1907 
District Magistrate of Mymensingh, to recover damages for an 
alleged trespass committed by. the defendant in searching the 


plaintiff's cuicherry at Jamalpare on the 28th of April 1907. 


The defence raised by the defendant is that he was authorized to 
conduct the search by statute, The statutory provisions relied 


ón by the defendant are, (a) The Indian Arms Act, 1878, 


(b) The Code of Criminal Procedure and (c) Act XVIII of 1850 
(* an Act for the protection of Judicial Officers "). 

Now the facts relating to the search may be shortly stated as 
follows :—On the 28th April 1907 the defendant who was then 
at Mymensingh received in the early morning au urgent telegram 
from Mr. Barneville, the sub-divisional officer, and Mr. Luffman, 


the head of the police at Jamalpore informing him that a riot 


had narrowly been averted on the previous night. The state of 


feeling between the Hindus and Mahomedans at Jamalpore had 


been very intense since the’ 21st April but the reasons for the 
origin of that state are not material to be considered here. 

^ - Upon receipt of the telegram abovementioned the defendant 
started for Jamalpore and arrived there at about 10 o'clock in the 
morning. On his arrival he was informed by Mr. Luffman of 
the fact that a man named Gander Sheik had been wounded on 
the previous evening by a shot fixed from a revolver or a gun 
and that the police had. heard that the zemindars had been 
storing firearms in their cufcAerrzes. 

Upon receipt of this information the defendant determined 
to search the cutcherries of certain zemindars in the district 
including the plaintiff's cuécherry and having summoned certain 
gentleman to be witnesses of the search, he proceeded on the 
afternoon of the 28th April to search the cutcherries accompanied 
by Mr. Barneville, Mr. Luffman and a number of police and the 
witnesses to the search. The plaintiff's cutckerry was searched 
between 3 and 4 in the afternoon and it is with regard to this 
search that the plaintiff seeks to recover damages in this suit. 
The defendant admits the fact of the search and that itewas done 
by his orders and under his direction but pleads'that he was 
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authorised to conduct the search by virtue of thelbrovisions of 
the statutes above-mentioned. 

Now the general rule of the common law is tbat a Magis- 
trate is liable in an action of trespass for acts done by him to the 
persons or property of others unless he can justify the act 
as having been done under the authority of the law: And if a 
Magistrate pleads a statute or statutes as justifying histacts be 
must bring himself within the words of the statute strictly. 

It becomes necessary therefore in the first place to consider 
the statutory provisions relied on by the defendant as authorising 
the search. 

The first of these statutory provisions is section 25 of the 
Indian Arms Act 1878 which is in the following terms :—" Where- 
ever any Magistrate has reason to believe that any person 


. residing within the local limits of his jurisdiction has in his 


posession any arms, ammunition, or military stores for any 
unlawful purpose or tbat such person cannot be left in the 
possession of any such arms ammunition or military stores 
without danger to the public peace; such Magistrate having first 
recorded the grounds of his belief may cause a search to be made 
of the house or premises occupied by such person or in which 
such Magistrate has reason to believe such arms, ammunition or 
military stores are or is to be found, may seize and detain the 
same although covered by a license and keep in safe custody for 
such time as he thinks necessary. The search in such case shall 
be conducted by or in the presence of a Magistrate or by or in 
the presence of some officer specially empowered in this behalf 
by name or in virtue of his office by the local Government.” 
The defendant admits in the present case that he did not before 
causing the search to be. made first record the grounds of his 
belief as provided by section 25 of the Arms Act. He says he 
had no copy of the Arms Act with him although he admits he 
could have obtained one from the sub-divisional officer in a few 
minutes. 

In these circumstances the defendant not having complied 
with the provisions of that statute cannot justify the search 
under the provisions of the Indian Arms Act. 

*Secondly, the defendant relies upon the provisions of sections 
105 and 165 of the Code of Criminal Procedure. Section 105 of 
the Criminal Procedure Code enacts that a Magistrate may 
direct a, search to be made in his presence of any place for the 
search of which he is competent to issue a search warrant under 
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provisions ofthe Code. It is obvious in the present case, the 
defendant was not competent to issue a search warrant under the 
provisions of the Criminal Procedure Code. The defendant was 
not acting as a "court" within the meaning of section 94 
of the Criminal,Procedure Code as there was no proceeding 
pending before him. 

. Buð then it is said that even if the defendant cannot justify 
the search under the provisions of section 105 of the Criminal 
Procedure Code, yet as he took Mr. Luffman along with him who 
was making an investigation into the case of Gander, the man 
who had been wounded on the night of the 27th April, the 
search can be justified as being a search made by Mr. Luffman. 

In my opinion this section will not avail the defendant. I 
am satisfied on the evidence that the search was not intended to 


be under the provisions of sections 165 of the Criminal Procedure - 


Code. The search of the plaintiff's and the other cutcherries was 
for the purpose of discovering arms generally which section 165 
does not authorise. E 

In my opinion the search made by the defendant was not, 
nor was it ever intended that it should be, made under section 
165 of the Criminal Procedure Code and I accordingly hold that 
that section does not justify the defendant's action. 

Lastly the provisions of Act XVIII of 1850 ("an Act for 
the protection of judicial officers’) are relled on by the defen- 
dant. Such Act provides that no Judge, Magistrate, Justice of 
the Peace, Collector or other persons acting judicially shall be 
liable to be sued in any Civil Court for any act done or ordered 
to be done by him in discharge of his judicial duty whether or 
not within the limits of his jurisdiction provided that he acted in 
good faith. : 

Now in order that the defendant should bring himself within 
the provisions of that Statute it is necessary that the act done or 
ordered to be done by him should be done or ordered to be done 
by him in discharge of his judicial duty. What judicial duty was 
the defendant performing in conducting the search of the plaintiff's 
premises? In my opinion he was performing no judicial duties 
at all The defendant as District Magistrate has important 
duties both executive and judicial cast upon him and the defen- 
dant was not, I think, performing any judicial duty in conducting 
the search of the plaintiff's premises for arms. i 

In these circumstances I must hold that the seasch of the 
plaintiff's premises by and under the direction of the defendant 
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Was not warranted by law. The entry by the-deferflant into the’ 
plaintiff's premises being therefore a trespass, I have to consider 
before I determine what amount of damages I shall award to the. 
plaintiff whether the defendant was actuated by malice or other- 
improper motives:' ~ SRS Bs S : 

It cannot be said in this case that the defendant had any 
feelings of hatred or revenge agairist the plaintiff with whom he 
was not acquainted. It has, however, been argued that the 
defendant had in the unfortunate disturbances which had arisen. 
between the Hindus andthe Mahomedans at Jamalpore taken the: 
side of the Mahomedans and that the search on the 28th April 
1907 was really conducted by the defendant owing: to the im-: 
proper feelings that he held against the Hindus at Jamalpore 
generally.. .In support of this it is alleged that as the defendant 
when he arrived at .Jamalpore on the morning of April 28th 
was aware that the Mahomedans had’. previously : announced ‘by 
beat of drum that the Government had given them permission. 
to loot the Hindus’ property and marry their widows in “ska”, 
form and that a.large number of Hindus were fleeing from the 
place in a state af panic, if the defendant had honestly done his 
duty he.would in the first place have tried to restore confidence 
to the Hindus by assuring ‘them of the impartiality of the 
Government. < 

It may be thata man of wider experience or riper judgment 
would have done so but even if I were to assume that this was 
the primary duty of the defendant this allegation against the 
defendant only comes to this, namely, that he committed an 
error of judgmént. ‘The defendant was severely cross-examined 
by the learned counsel for the plaintiff and I am satisfied from 
what I have heard in this case that the defendant in determining 
upon the.search that was made on the 28th April 1907 was 
acting bondfide and was not actuated by malice or other improper 
motives against any particular individual or section of the 
community... 

But whilst I find that the defendant was not T by 
malice I cannot absolve the defendant with regard to one 
matter, namely, that the defendant failed to exercise proper 
supefvision and control over the people under him conducting 
the search. Now what are the facts relating to the actual search 
itself? By the time the defendant and the searching party 


* reached the plaintiff's cutcherry, the cutcherrtes of three other 


zemindars and, a Hindu temple had been previously searched 


` 
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without finding anything suspicious. In these circumstances one 
would have thought that the plaintiff would have then doubted 
whether the information given to him by the police was correct 
and would have proceeded with great circumspection, the more 
especially go, as he admits that at the search of one of the 
cutcherries epteviously searched a complaint had been made to 
him by a Hindu gentleman who was accompanying the search 
party as to the method in which the search was being conducted. 
What then are the facts relating to the actual search of the 
plaintiffs cutcherry? The servants of the plaintiff (except one 
Safhallah a Mahomedan who had-charge of the keys of the 
cuicherry and who was not on the premises when the defendant 
and the search party arrived) having fled owing to the panic, it 
became necessary for the search party to break open the outer 
door of the cutcherry. *Having thus effected an entrance some of 
the Mahomedan mob which had collected and were accompany- 
ing the search party were requisitioned to go and bring " daos,” 
and assist in opening the boxes which contained the zemindary 
. papers. That the search was conducted with unnecessary damage 
to the property of the plaintiff cannot to my mind be doubted 
for an instant. The papers out of various boxes in the cuicherry 
were strewn haphazardly on the floor of the cx‘cherry. Mr. 
Horniman of the "Statesman" newspaper who accompanied by 
Mr. Newman of the “Englishman” newspaper had been speci- 
ally delegated to proceed to Jamalpore and report on the state 
of the disturbances at Jamalpore has graphically described the 
condition of affairs as he found them at the plaintiff's cutcherry 
on May Ist. J am satisfied on the óvidence that the state of 
affairs at the plaintiff's cuécherry on May 1st was the same as it 
had been left on the conclusion of tbe search. 
It is only fair, however, to the defendant to state that ne 


had no previous experience in conducting a search and that he, 
did not himself enter the cutcherry, but relied on the police to. 


conduct the search in a proper manner. But whilst this goes to 
establish the defendant's * óond/ides," it does not release him from 


the obligation the law casts upon him as being in supreme control, 
of the search party from seeing that the search was conducted 


in a proper and reasonable manner. | 
Turning then to the question of damages I am of opinion 


that the conduct of the defendant has not been such as the 


damages to be awarded should be exemplary. But whil& I think 
that the damages should not be exemplary, I also think that 
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‘they must be substantial. Iam unable to accede to tus argument 
of the learned counsel for the defendant that the damages in 
this case should be purely nominal. 

Having given the matter the best consideration that I can, 
I think the justice of the case would be met if I order the defen- 
dant to pay to the plaintiff Rs. 500 as damages. The dgfendant 
must also pay to the plaintiff his costs of this suit on scale No’ 2. 

Mr. H. N. Dutt, Attorney for the plaintiff. 

Messrs. Sanderson & Co., Attorneys for the defendant. 
S. C. R 





APPELLATE CIVIL. 


Before the Hion'ble R. F. Rampini, Achng Chief Justice and 
Mr. Fustice Ryves. 
JAMADAR SINGH | 


v. 


SERAJUDDIN AHAMMAD CHOWDHRY AND OTHERS." 


Ciril Procedure Code (XIV of 1889), Bec. 13, Bep. II.— Matter— Suljont 
matter need wo bo sa mo— Rent Suit — Baparte decree. 


A sued B for rent for a certain period and obtained an exparte dece 
which was executed, A then med B for rent for a subsequent period; B took 
as defence that he was entitled to credit for sums which he alleged had been 
paid before the first suit was brought, and credit for which ought to have been 
allowed in that suit. 

Held, that this defence was not open to B as he might and onght to hare 
taken 1t in the former suit, TR 

Explanation II to section 18 of the Oode of Ciril Procedure does not lay 
down that the issue and the subject matter of the two suits must be the same 
but that the matter directly and subetantially at imus must have been directly 
and substantially at issue in the previous suit, 1tis not nocemary that the 
subject matter of the two sunita should be the same and that the matter of the 
subsequent suit should have been heard or bare been finally decided bya 
competent Conrt 1n the former suit. 

Gri Gopal v. Pirthi Bing (1) followed. 

Dictum of Banerji J, tn Kailash Monawl v. Batoda Bundari Dan (354, 
Woomesh Ohandra Maitra v. Baroda Das Matira (8), Rajendra Nath Ghose v. 
Tarangini Dasi (4) and Gurjirem Marwari v, Barhamdeo Porthad (5) distin- 
guished, 


* Appeal from Appellate Decree No, 1080 of 1906, against the decree of 
H. Walmlaley, Esq, Offlclating District Judge of Daocg, dated the 31st March 
1906, reversing that of Babu Khetra Nath Dutt, Subordinate Judge, lab Court, 
* of Dacca, dgted the 31st August 1905, 
b (1807) L L. R. 90 All. 110 (F. B.) (8) (1900) L L., R. 28 Calo, 17. 


@) (1897) I. L. R.M Celo. 711 at 714. JO (1004) 1 O, En J, 248. i 
(5) (1605) 10. L, J. 887, 


» VOL. YEA. HiGH COURT. 


Appeal by the Defendant. 
Suit for arrears of rent due under a lease. 
The facts of the case appear sulficiently from the judgment 
of Ryves J. f f 
Dr. Priya Nath Sen for the Appellant. 
. Badu Surendra Nath Guka for the Respondents. 
- C. A. V. 


The judgments of the Court were as follows : 


Rampini C. J.—The defendant is the appellant before us. 
The facts of the case are fully set forth in the judgment of the 
District Judge. ; 

The only question we have to decide is whether the District 
Judge is right in holding that the exfarte decree for rent due 
from Pous 1306 to Pous 1308 had the effect of res judicata and 
of deciding that all accounts between the parties up to Pous 
1308 were finally settled. There is no question as to the pay- 
ments made during the period for which rent was sued in the 
previous suit. The defendant paid Rs. 1,400-8 and the plaintiff, 
in the previous suit, credited him with Rs. 842 only, deducting 
Rs. 548-8 on account, it is said, of half mutation fees alleged by 
him to have been realised by the defendant from the raiyats. It 
is to be noted that the decree in the previous suit was duly 
executed. The first Court finds that the plaintiff has not satis- 
factorily established that the defendant realised these fees, and 
the District Judge has not displaced this finding. Ifthe exparfe 
decree has not the effect, asthe Judge holds it has, of settling 
all accounts between the parties and starting them with a clean 
state from the last quarter of 1308, then the question of set off 
claimed by the defendant in this suit should have been enquired 
into. 

Now, the decree was no doubt an exfarte one and decided 
no other question than that the defendant owed the plaintiff the 
sum of Rs. 842 for rent after deducting Rs. 548-8, credited to 
another account. But this latter sum is the very sum which the 
defendant claims to set off in this suit. It was held in the 
previous suit to be due from the defendant because the plaintiff 
had deducted that amount from the payments proyed on account 
of other debts due from the defendant. If the defendant did not 
agree to that deduction, he should have raised in the previous 
suit the defence he raises in the present one, and, as he Aid not 
do so, under explanation II to section 13 Civil Procedure Code, 
I consider that he cannot raise it now, 
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The learned pleader for the appellant, however, contends ` 


that this is not so, for two reasons(1) that the question at issue in 
the previous suit was different from that at issue in the present 
suit, and (2) that explanation II to section 13 cannot be relied 
on, as the subject matters of the two suits are not the same. 

I am, however, of opinion that the questionewhich the 
defendant raises in this suit isthe very question which was'at 
issue in the previous suit, vis, what was the amount of rent due 


. from the defendant for the period—Pous 1306 to 1308. The 


plaintiff in that’ suit alleged that it was Rs. 842. The defendant 


did not traverse this allegation, which he should have done, if © 


he contended that he had paid morethan Rs. 842. The de- 
fence which the defendant raises in this suit isthe very same as 
what he should have raised in the previous suit, vis., that he did 
not owe so’much as Rs. 842 for that period and that the plaintiff 
had improperly failed to credit him with the sum of Rs. 548-8. 
In support of his second plea, the learned pleader for ihe 
appellant has cited the following cases, vis, Sarkmm Abu v. 
Rahaman Buksk (1), Kailash Mondul v. Baroda Sundari Dasi (2), 
Woomesh Chandra Mattra v. Barada Das Mattra (3), Rajendra 
Nath Ghose v. Tarangini Dasi (4), and Surfiram Marwari 
v. Barhamdeo Persad (5). I donot think it necessary to discuss 
all these cases at length. It is sufficient to say that, although in 

“some of these cases there are expressions which support the 

plea of the learned pleader for the appellant, TI think all that is 
meant is that, as held by Banerji J in Rajendra Nath Ghose v. 

Tarangint Dasi (4), "the explanation would have meaning and 
effect where the subject matter is the same in the two suits or 

where the subject matter of the second suit isthe same as that 
of the issue tried in the first suit, notwithstanding that any 
ground of attack or defence, was not, expressly raised’. The 
limitation that for explanation II of section 13 to have any 
application, the subject matters of the two suits must be the 
same, is not to be found in section 13 itself. If this view were 
strictly applied, then, in suits for arrears of rent there could be 
no: res judicata at all for the subject matters of successive suits 
for, arrears of rent are’ necessarily different. But what the 
rulings cited by the learned pleader for the appellant must” 
mean is, as laid down by section 13, that the matter directly and 


-(1) (1898) 1. L, E. 94 Calo, 88. (8) (1900) 1 L B. 38 Galo, 17. 
(2) (1897) I, L. B. 24 Calo. 711. (4) (1904) 1 O. L. J, 948, ‘ 
(5) (1905) 10, L J. 
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substantially Hi issue must have been directly and substantially at 
issue in the previous suit. They: cannot and do not, in my 
opinion lay down that both the issues, and the subject matters 
of the two auits' must be the same, before explanation II can be 
applied. Now, I have already pointed out'that the question as 
to the amqunt of rent due by the defendant from 1206 to 1308 
was the question at issue in the previous rent suit against the 
defendant and is at issue ‘in the present one. It is, therefore, 
in my opinion, not necessary that the subject matters of the two 
suits should be the same. 

‘Another point as to the application of explanation “II to 
section 13 on which there is some conflict is as to whether the 
matter which might and ought to have been raised in the former 
suit, but was not so raised, must have been heard and finally 
decided inthe previous suit. As pointed out in the Full Bench 
case of Sri Gopal v. Pirthi Singh (1) this would not seem to be 
required. Seeing that the decree in the previous rent suit 
against the, defendant has been duly executed, it is clear that the 


_ matter of the set off the defendant now claims has been at 


least finally decided in the previous suit. I would, therefore, 
dismiss this appeal with costs. 

Ryves J. —The facts of this case are as follows : 

The plaintiffs (respondents) the zemindars leased an- ġara 
mehal to defendant (appellant) by a registered lease on 19th 
Bhadra 1306, (f.e. 4th September 1899) for a period of seven 
years at an annual rental of Rs. 800 payable by ‘quarterly instal- 
ments of Rs. 200 with a stipulation that any sum not paid on 
due date should carry interest at 2 per cent per mensum. In 
1902 the plaintiffs brought a suit in the Court of the Subordinate 
Judge of Dacca against the defendant to recover arrears of rent 
and interest due under the lease up to the instalment of Pous in 
the year 1308. (January 1902). 

In the plaint of that suit the plaintiffs stated that, out of 
the whole amount of rent which had become due. they had 
received from the defendant sums aggregating Rs. 852 towards 
the rent; and, giving credit for that amount, prayed to recover 
the balance. Notice of the suit was served on the defendant, 
who is a resident of the District of Mozafferpore. He, however, 
did not appear; the suit was decreed «xjarze. The defendant 
made no attempts to challenge that decree and allowed execution 
to be taken out against him for the full amount decreed. *'' 


(1) (1897) I. L. B 30 All. 110 (118). 
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On the rst April 1903 the plaintiffs brought thé’ present suit, 


„out of which this appeal arises, in the same Court against the 


defendant, for arrears of rent due under the same lease, for five 
instalments from Cheyt 1308. The defendant contested the suit, 
and the main defence was that, for the period covered by the 
previous suit, he had in fact paid sums amounting to Rs. 1,400-8 
as rent, whereas the plaintiff had given him credit forfRs. 852 
only. In the written statement it is stated, "in the said suit , 
(i. e. the previous suit) the plaintiffs did not give credit for the 
total amount of Rs. 548-8-o paid by the defendant on different 
dates on account of the rent of the mehal under claim. .. .. 
The defendant is entitled to get credit for the said amount and a 
set off against the present claim ; and the defendant accordingly 
prays for the same. As the plaintiffs have brought the present 
suit by artfully omitting to credit the said amount, they cannot 
get any relief. All the documents that are with the defendant 
showing that the aforesaid amount has been paid, are filed 
herewith." 

In.the first Court, it was contended on behalf of the plain- 
tiffs- that this plea of “set off" was barred by the rule of 
res judicata. ; 

` This plea was overruled by the Court of first instance, which 
held that Rs. 448-8-o had in fact been paid by the defendant 
towards the rent for the period covered by the former suit and had 
wrongly been credited by plaintiffs to another account, and, deduct- 
ing this amount, gave plaintiffs a decree for the balance claimed. 
This decree was reversed on appeal by the District Judge. 

The defendant has appealed to this Court. The only ground 
pressed in-appeal is that the rule of res judicata does not apply. 
It was argued that that rule does-not apply, jirstiy, because the 
subject matter of the two suits was not identical, being sums of 
money due as rent for different years, and secondly, that the issue 
in this case, whether Rs. 548-8-o had been paid by defendant to 


` plaintiffs as rent in the years covered by the former suit, had not 


been '“ heard and finally decided " in that suit and, that conse- 
quently that decision did not bar the hearing of the issue in 
this suit. : 

' A number of authorities were relied on in support of these 
arguments and 1 will refer to them later. 

The fundamental principles on which the rule of res judicata 

is based are well-known and are common to all modern 
jurisprudence. 


Vor, VII.) , HIGH OOURT. 


It has bêen said ‘ Justice requires that every cause should be 
once . fairly tried and public tranquillity demands that, having 
been tried. once, all litigation about that cause should be 
concluded for-ever between those parties.” . ` T 

Reading section 13 of the Code of Civil Procedure together 
with explanation II, the meaning of the rule, it seems to me, 
would Yun? “ No Coyrt shall try any suit or issue in which the 
matter directly and substantially in issue, has been directly and 
substantially in issue, or which might and ought to have been 
directly and substantially in issue, in a former suit between the 
same parties etc."  ' 

If this reading is correct, then it seems to be clear that the 
fact whether this sum of Rs. 548-8, now claimed had or had not 
been paid by the defendant might and ought to have been made 


- an issue in the former suit and cannot be re-opened. In effect 


the decision of the first Court is -equivalent to a denial by tha 
Court that this sum had been paid and not credited as now 
alleged by the defendant because it found that the amount due 
for rent for the period of the suit was as stated by the plaintiff.— 
from this finding it follows that the Court held on the materials 
before it that the statement of the plaintiffs that Rs. 852 only 
had been paid by the defendant was correct. The decisions of 
the Privy Council seem to me conclusive in this view. They are 
Kameswar Perskad v. Raj Kumari Ruttan (1), and Sri Gopal v. 
Pirthi Singh (2) ; I need not refer to other authorities. — 


The rulings relied on by the learned pleader for the appell-. 


ants are the following, Sar&um. Abu Torab Abdul Waked v. Raka- 
man Buksh (2). According to the head note to that case, it was 


there decided “the relief claimed in the second suit was not. 


resjudicata, the subject matters of the two suits being distinct.” 
In the body of the judgment, however, it appears that the Court 


held the second suit was quite different from the first. Thus at. 


page 9o the judgment runs: ‘In the suit of 1881 the question of 


the title of the plaintiffs as Khadims-was not raised either 


directly or indirectly. They sued them as strangers to the office 
and failed in their suit in consequence of having put their claim 


exclusively upon that footing.” That being so it was held that, 
the second suit, based on a totally different title, was mot barred. 


It is significant, too, that after examining a:number of authorities 
quoted im support of the opposite view, their Lordships held, 


(1) (1808) I, L. R. 90 Gale. 79; L R. 19 LA 884. , - 
(3) (1908) I. L. R. $4 All. 949. (8) (1896) 1. L. R. $ Cafe. 89, 
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immediately before the sentence above quoted, “ these cases go 
to show that when a’ question has necessarily been decided in 
effect though not in express terms between the parties to a suit, 
it cannot be raised again although in a different form between 
the same parties in. - gnather suit." 

Now, as I have said above, decision of the first Court in 
effect was that Rs. 852 only had been paid by the deferfdant as 


.rent for the yeari covered by that suit. This case, therefore, on 


examination does not seem to help the appellant. The next case 
was Kailash Mondul v. Baroda Sundari Dasi (1). At first sight 
that case and certain observations of Banerjee J. in particular, 
do appear to support his argument. The learned Chief Justice 
said “all that the Court previously decided was that a particular 
amount of rent he claimed was due from the defendant to the 
plaintiff. Can it be said to follow that the rent now claimed is-of 
necessity, by reason of that decision, equally due from the defen- 
dant or that the defendant is to be debarred from setting up any 
defences he may have to the present action?” 

He goes on to say with reference to explanation IT “we 
have no materials before us to enable us to say that the matter 
which the defendant now desires to set up might or ought-to 
have been made ground of defence in the particular action in 
respect of that particular rent.” = 

This is enough to distinguish this case. It is true in that 
case Banerjee J observed at page 714, and bis observations have 
been embodied in the headnote, “ granting that the matter now 
in issue might and ought to have been made a ground of defence 
in the former suit, the question still remains whether it ‘has been 
heard and finally decided’ by the Court within the meaning of 
section- 13.” It is very difficult to see how a matter which 
ex Aypothest ‘was not before the former Court could possibly have 
been'heard and finally decided by it : and it seems to me that if 
this were necessary, the whole of explanation II would be render- 
ed meaningless. In Woomesk Chandra Mattra v. Barada Das 
Maitra (2), Ameer Ali and Brett JJ, quoted with approval the 
dictum 'of Banerjee J, in the last-mentioned case, but as they add 
U we do not know what the nature of the former suit was, as the 
pleadings are not before us" it may be that, in the materials 
available in the present litigation, they would have arrived at.a 
different conclusion. In Rajendra Nath Ghose v. Tarangini 
"Das (3) Banerjee J. followed his dictum in Katlask Mondul v. 


(1) (1807) I, L. B. 24 Cale, 711. (3) {1900} L L. R. 88 Calo, 17. 
(8) (1904) 10. L J. 948 


- 
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* 
Baroda Sundari Das: (1), and went further holding apparently 
that that explanation H to section 13 applies not only when the 
matter which ought to have been made a defence in the former suit 
has been finally determined in the former suit, but also only when 


the subject matter of the two suits is identical. If this isso, the rule “4 


can never apply to rent suits or to suits in which claims are made 
on a periodically recurring liability. This would very materially 
restrict the usefulness and policy of the rule, although there is no 
apparent reason but rather the contrary why it should not apply 
in all its fulness to litigation naturally constantly recurring and 
arising out of one and the same transaction. 

The only other case referred to us in this connection was 
Suryiram Marwari v. Barhamdeo Persad, (2) in which Mookerjee J. 
adopted the dicta of Banerjee Jin the last mentioned case. In 
discussing the Privy Council decision of Sr? Gofal v. Pirthi 
Singh, (3) however, that learned Judge says in page 2 50. “ The 
true test is, as, Sir Ford North puts it in Sri Gopal v. Pirthi 
Singh, (4) could the first mortgagee, if-he had set up- his 
earlier security, obtain in the previous suit what he asks now and 
thus avoid the necessity for the subsequent suit.” Applying 


this test to the present suit I certainly think the rule of resjudi-- 


cata operates as a bar to raising the issue of set off.. 

With reference to all these latter cases it is open to consider- 
ation how far they are affected by the decision of the Privy 
Council in Sri Gopal.v. Pirtht Singh (3). In that case when 
before the Full Bench of the Allahabad High Court (4) the case of 
Kailash Mondul wv. Baroda Sundari (5), on which these latter 
decisions are largely based, was discussed, the Full Bench held in 
the clearest terms, contrary to that decision, “ it is quite certain 
that in order to make section 13 of the Code of Civil Procedure 
applicable it is not necessary that the matter of the subsequent 
suit should have been heard or have been finally decided by a 
competent Court in the former suit, when the case is one to 
which Explanation II applies." The Privy Council in upholding 
the decision of the Full Bench would seem at least inferentially 
to have agreed in the reasons for that decision. If so, the 
authority of these later decisions, so far as they are inconsistent 
with Sri Gopal v. Pirthi Singh (4) would seem to have been shaken. 

For the above reasons I would dismiss the appeal with costs.. 


A. CTS M, Appeal dismissed, 
1) (1897) I. L. R. 24 Oalc, 711. (3) (1905) 1 O. L, J; Bay, 
0) 908; I, L, B. 34 Al AIL 429 | D Soni. L R 2) Al. ny 


(8) (1807) L L. R. 24 aló. 711. 
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Before Sir Francis W. Maclean, K. C. I. E. Chief. Yustice and 
Mr. Fustice Doss. : 
BIRAJ MOHINI DASI 


v. 
KEDAR NATH KARMOKAR. * , 
Eridence, admissibility of Compromise, petition of—Orininal procesdings, with- 
drawal of — Order not incorporating terms of petition, 

On account of some dispute between the parties which resulted in Oriminal 
proceedings, a pecition was presented in those proceedings and in consequence 
they were withdrawn but no order was passed incorporating the terms ot ‘the 
petition. : 

A suit for increased rent was afterwards brought by one of the parties 
against the other on the basis of the petition, 

. Held: that the petition being unregistered and affecting immovable property 
exoeeding Rs. 100 13 value, was not admissible in evidence. - 

Pranal duni v. Lakikni Amni (1), Kali Charan Ghosal v. Ram Chandra 
Mandal (2) and Birbhadra Rath v. Kalpataru Panda (9) referred to, 

Appeal by the Plaintiff, 
Suit for rent. 


The facts of the case and arguments appear sufficiently from 
the judgment. $ 

Babu Guneda Churn Sen for the Appellant. 

Babu Monmotha Nath Mukerji for the Respondent. 


The judgment of Court was as follows : 


Maclean C. J,—-The only question on this appeal is whether 
a petition which was filed in certain criminal proceedings between 
the present plaintiff and defendant is admissible in evidence 
when it has not been registered. There was some dispute 
between the parties, which resulted in criminal proceedings and 
the petition in question was presented in those proceedings ; and 
in consequence they were withdrawn, but no order was passed 
incorporating the terms of the petition; 'The question in the 
present suit is, as to the amount of rent payable by the defen- 
dant to the plaintiff. Itisa rent suit. As to the rent payable 
before the date of the petition:there is no question and a decree 
has been passed in the plaintiff's favour in respect of that rent. 
* Appeal from Appellate Deoree No. 518 of 1907, against 'the~decree of 
Babu Jogendra Nath Mukerjee, Babordinate Judge, 2nd Court of 34 Perganahs 
datéd the 80th November 1906, reversing that of Babu Behari Lel Ohatterji, 
Munatff, 1st Oonit, of Sealdah, dated the 7th April 1906. Hess 
(1) (189) I, L. B; 23 Mad, 508; L, B, 9L AIO |. 
(3) (1908) L L, E. 80 Cal, 788. > © (8) (1905) 10, L, J, 888. 
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But the plaintiff says that, having regard to the terms of the 
solenamah as contained in the petition, he is entitled to more, to 
which the defendant replies that the plaintiff can not rely upon 
the petition because it has not been registered and not having 
been registered is not admissible in evidence. The petition, so 
far as is'atbrial runs thus: “The disputed 1 bigha 15 cattahs land 
which has been in my possession from before will coatinue to be 
in my possession for nine years more z.«. from 1310 B. S. to 1318 
B.S. After that the landlord will be able to make settlement of 
the land as he likes. For the said land I will give to Biraj 
Mohiny Dasi 4} arts of Guía paddy annually, and this Rajinamah 
will be considered as Pbitah Kaóulyat. I will not therefore 
prosecute this case any further.' The document, defines the 
area of land, the rent to be paid, the duration, in point of time, 
of the tenancy, and the parties treated „it as a potlach kabulyat. 
This document is the foundation of the plaintiff's title to the 
increased rent, and as the plaintiff must fall back upon the 
petition itself, that cannot, unless it is registered affect the 
immovable property comprised therein, exceeding 120 rupees in 
value, or be receivable in evidence of the transaction affecting 
that property. If this petition had been filed in a civil procee- 
ding, and the petition had been followed by an order or decree 
which embodied, directly or indirectly, its terms, then it would 
not have been necessary to have had it registered. Bur this has 
not occurred in the present case; and as this document is the 
root of the plaintiff's claim, to the increased rent, it ought to 
have been registered: and in the absence of registration it is 
not admissible in evidence. This view seems to be consistent 
with the Privy Council decision in Pranal Anni v. Lakshmi 


Anns (1) ; with the decision of this Court in Kali Cheran Ghosal. 


v. Ram Chandra Mandal (2), and with the principle involved | in 


a more recent decision of this Court in Arrbhadra Rath v. Kal- 


pataru Panda. (3). 
The appeal, therefore, fails and must be dismissed with costs. 


Doss J.— agree, 


A. T. M. f Appeal dismissed. 


(1) (1809) I. L. B. 29 Mad. 508 ; š 
. (3) (1908) I L B 80 Oal 788, 
(3) (1905) 1 O. L. J. 888, 
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HE Sir Francis W. Maclean K. C. I. E, Chief Fustice and 
Mr. Fustice Doss. 
MUTTY LALL PAL 
v. 
IS NUNDA LALL NEOGY AND OTHERS", | 
Fobruary, 81. Eguity of rodempiio of one qf tho morfgagort, purchase of, by mortgages— 
us Mortgage amount, ruit. for realleation cd qf debt to be deducted. 


A mortgagee purchasing the share of one of his mortgagors is bound 
to give credit for that which his vendor would have been liable to pay and not 
the full value of the share purchased. 

Mati Lal Singh v. Misree Lali (1) Biskoskur Dial v. Raw Sarwp (3), 
Lahhnidas Ramdas v, Jamnadas Shankar Lal (8), and Yakiraya v. Gadigaya 
(4), referred to. 


Appeal by the Plaintiff. 
Suit to enforce a mortgage. 


OIV 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Dr. Rash Behari Ghose and Babus Narendra Chunder Bose 
and Surendra Chunder Bose for the Appellant. 

Babu Bepin Chunder Mullick for the Respondent. 


The judgment of the Conrt was as follows :— 


Maclean C. J.—This is a suit to enforce a mortgage. The 
original mortgagor was one Fulkumari Dasi who is dead, leaving 
three sons who became equally entitled to the equity of redemp- 
tion. One of the sons sold his one-third share in the equity of 
redemption to the plaintiff the mortgagee. The plaintiff now 
brings this suit to realise his mortgage, and he offers to allow 
one-third of the mortgage debt, as being the share of that debt 
which he is liable to pay as the purchaser of a one-third share 
of the equity of redemption. /rtma facte that would seem to be^ 
right. The mortgagors, however, the owners of the other two- 
third of the equity of redemption claim to deduct from the, 
mortgage debt the full value of the share purchased by the 
mortgagee. The lower Court has accepted this view, and dis- 
missed the suit;. the plaintiff has appealed. The contention 


*" Appeal from Origin Decree No. 866 of 1906, against the decree of Babu 


Jogendra Nath Deb, Subordinate Judge, 1st Court, M-Parganas, dated the 
Blat July 1906. 

(1) (1867) 2 Agra. H. O. B, 88. 

(3) (1909) I. L. R. 33 AIL 284. 

(8) (1896) L L R. $2 Bom. 804 (F. B.) 

(4) (1001) L L. B. 26 Bom, 88. 


* 
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“of the defendants can not prevail. If there had been no sale the 


mortgagor of the one-third share would have been liable only for 
one-third of the mortgage debt., There is no question here of 
proportionate value : the shares were equal undivided thirds, 
Apart from authority I should have thought that the 
mortgagee standing in the shoes of the mortgagor to the 
extent of the one-third share purchased by him, was only 
bound to give credit for that which his vendor would have 
been liable to pay, namely, one-third of the mortgage debt. 
The point, however, is concluded by authority. The case of 
Matilal Singh v. Misree Lal (1), decided some-forty years ago and 
reported in North- Western Provinces High Court Reports, Vol. II 
page 88, supports the principle I have referred to. That has been 
followed in several other cases. A Full Bench of the Allahabad 
High Court in Biskeskur Dial v. Ram Sarup (2) held that, 
where a mortgagee buys at'auction the equity of redemption in 
a part of the mortgaged property, such purchase has, in the 
absence of fraud, the effect of discharging and extinguishing that 
portion of the mortgage debt which was chargeable on the proper- 
ty purchased by him, that is to say, a portion of the debt which 
bears the same rate to the whole amount of the debt as the value 
of the property purchased bears tothe value of the whole of the 
property comprised in the mortgage. The judgement in that Full 
Bench case was delivered by Mr. Justice Banerjee, who in a pre- 
vious case Chunna Lal v. Anandi Lal(3) had taken a different 
view. This Full Bench case in the Allahabad High Court followed 
a Full Bench ruling of the Bombay High Court in the case of 
Lakkmi Das Ram Das v. Jamna Das Shankar Lal (4) where the 
same principle was acted upon: and, in a subsequent case, 
Faktraya v. Gadigaya (5) the same view was taken. There is, 
therefore, a current of decisions extending over a period of fórty 
years which supports the view for which the present appellant 
contends. Ido not think that any distinction can be drawn 
between a purchase at an auction.sale and a purchase by private 
treaty. No reason has been suggested for any such distinction. 
It is suggested that the Koda/a in this case has not been 
produced. But the plaintiff alleged, in paragraph 4 of his plaint, 
the effect of that očala and that has not been challenged. 


(1) (1861) 2 Agra, H. O. 8. 88. (8) (1896) I. L. B, 19 AIL 196. 
(3) (1900) I. L. B. 32 AI. at 284. (4) (1890) I. L, B. 32 Bom, 304. 
(5) (1901) L I, R. 29 Bom. 88. ° 
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On the contrary, in paragraph 5 of the writtea statement, i 
the defendants admit that the plaintif purchased one-third share 
of the mortgaged property, though they say that the present 
suit is not maintainable. If any thing had turned on the 
terms of the Xobala, andit had really been challenged, its pro- 
duction could and would have been directed. The plaintiff is 
entitled to the decree he asked for, giving credit for eneghird of 
the mortgage debt: and, consequently the judgment appealed 
against must be reversed and the respondents must pay the cost 
of this appeal and also the costs that have been thrown away in 
the first Court, and there will be the usual mortgage decree giving 
the respondents six months time from the date hereof to redeem 
the mortgage. 
Doss J.—1 agree. 
A. T. M, Appeal allowed. 


PRIVY COUNCIL. 


Present: Lord Macnaghten, Lord Fames of Hereford, Lord 
Atkinson, Str Andrew Scoble, and Sir Arthur Wilson. 


DEBENDRA NATH DUTT 
U. 
THE ADMINISTRATOR-GENERAL OF 
BENGAL AND OTHERS 


[Ow APPEAL FROM THE HicH Court OF JUDICATURE AT FORT 
WILLIAM IN BENGAL,) 

Adminisiration— Adminisration bond—Administrator, fraud of—Swreties noi- 

ther partie to nor cogmitant of fraud— Misappropriation — Discovery of 

, fraud Cancellation and fresh grant of Letters of Administration — Assign. 
mont of bond to now Administrator—Buratioe, lability of. 

A surety to an administration bond is Uable under it even though it subse- 

quently transpires that the Letters of Administration were obtained by fraud 


and aro revoked on that ground. | | 
Appeal from a decree of the abovementioned High Court, 


in its Appellate Jurisdiction (March 23, 1906), af&rming a decree 
[Debendra Nath Dutt and Banku Bekary Banerjes v. Ad- 
ministrator- General of Bengal, (1)] of the same High Court, in its 
Ordinary Original Civil Jurisdiction (March 29, 1905) (2). 

The question raised on the appeal was whether on the 
malversgtion of the estate of a deceased person by the adminis- 


(1) (1906) L L, 3, 88 Calo, 718 (3) (1908) T, L. R. 88 Calo. 718, 
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trator appointed by the Court, the rima facie liability of 
sureties under an administration bond given to the Court fails 
to arise or attach, because the administrator not only committed 
the acts of malversation in question ; but also obtained the grant 
of the Letters of Administration to him by means of such a course 
of fraud that the Letters were liable to be and were afterwards 
avoided  * 

In August, 1898, one Edmund Craster Craster (hereinafter 
called the deceased) died in England, leaving in addition to pro- 
perty.in England assets of considerable value in India. The 
bulk of these assets consisted of 864 shares in the Bank of Bengal, 
The deceased left a will, of which probate was granted in England 
on October 27, 1898, to Thomas Henry Craster and Robert 
Conway Dobbs. He left three sons and two daughters but none 
of such sons were named Henry Craster Craster as was subsequen- 
tly falsely represented as hereinafter mentioned. 

On July 29, 1902, one Ernest Hardwicke Cowie, who was 
then a member of the firm of Sanderson & Co, the solicitors of 
the Government of India, in Calcutta, presented a petition to 
the High Court, for the grant to himself of letters of administra- 
tion of the estate of the deceased as the constituted Attorney 
of an alleged person Henry Craster Craster, and in such petitition 
falsely stated tbat the deceased had died intestate and had left 
the said Henry Craster Craster, his only son and next-of-kin him 
surviving. The petition was supported by a false declaration by 
Ernest Hardwicke Cowie and also by a false affidavit by him, and 
had annexed thereto an alleged power of attorney whereby the 
said alleged Henry Craster Craster purported to empower Ernest 
Hardwicke Cowie to make the application. There was no such 
person as Henry Craster Craster and the power of Attorney was 
a forgery. : 

Upon the presentation of the petition an order of the Court 
“was made in due course for the grant of Letters of Administration 
of the estate of the deceased to Ernest Hardwicke Cowie for the 
use and benefit of the said Henry Craster Craster, who then pro- 
cured, as required by the Indian Succession Act and the practice 
ofthe Court, two sureties, namely, the appellant, Debendra 
Nath Dutt, and one Banku Behary Banerjee, to enter with him 
into a joint and several bond dated the 15th day of August, 1902 
and conditioned as follows in a penalty of Re, 1, 31, 922-4-0 : 

The condition of the above written obligation is such, that 
if the above bounden Ernest Hardwicke Cowie, the adnfinistrator 
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‘of the property and credits of Edmund Craster Craster deceased, 
do make or cause to be made a full and true inventory of all the 
estate of the said deceased, which has or shall come to the hands, 
possession, or knowledge of him the said Ernest Hardwicke 
Cowie or into the hands or possession of any other person or 
persons for him, and the same so made do exhibit ór cause to be 
exhibited into the Registry of the said High Court, at of before 
the fifteenth cay of February next ensuing, or within such 
further time as the Court may from time to time appoint : And 
the same estate, and all other the estate of the said deceased at 
the time of his death, which, at any time after, shall come to the 
hands or posssssion of the said Ernest Hardwicke Cowle, or of 
any other person or persons for him do administer according to 
law : And further do make, or cause to be made, a true and just 
account of his said administration at or before the fifteenth day 
of August which will be in the year of our Lord one thousand 
nine hundred and three, or within such further time as thé Court 
may from time to time appoint. And all the rest and residue 
of the said estate which shall be found remaining upon the said 
administration account, the same being first examined and 
allowed of by the said High Court of Judicature, shall deliver and 
pay unto such person or persons respectively as shall be lawfully 
entitled to such residue: Andif it shall hereafter appear that 
any last will and testament was made by the said deceased, and 
the executor or executors therein named do exhibit the same into 
the said Court, making request to have it allowed and approved 
accordingly, ard if the above bounden Ernest Hardwicke Cowie 
being thereunto required, do render deliver the Lettets of 
Administration to him granted (approbation of such testament 
being first had and made) in the said Court, then this obligation 
to be void and of none effect, else to remain in full force und 
virtue. | , 

On the record there was another copy of the bond without 
the word " and’ put in italics above. 

The sureties appeared to have each received a bonus in 1 the 

case of one Rs 300, and in the other case Rs. 200, for executing 


the band Upon the execution and delivery to the Court of the 


bond, the grant of the Letters of Administration was issued to 
Earnest Hardwicke Cowie, who shortly afterwards sold the whole 
of the 864 ‘bank shares for an aggregate sum of Rs. 1,05,595, oF 
thereabouts, and misappropriated and converted to his own use 
the proceeds of such sale, : 
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Towards the end of the year 1903 and the beginning of the 
year 1904, discovery was gradually made of the fraud that had 
been perpetrated by Ernest Hardwicke Cowie. On April 28, 
1904, the grant to Ernest Hardwicke Cowie was annulled, and on 
May 10, 1904, fresh letters of administration were granted to the 
respondent "the Administrator-General of Bengal with a copy 


annexed of the Will of the deceased. On May 26, 1904, an. 


order of the Court was made that the bond of the 15th of August, 
1902, should be assigned to the Administrator-General of Bengal, 
and the same was duly assigned to him by a deed, dated the roth. 
day of June 1904. 

On June 21, 1904 the Admin:strator-General of Bengal. 
filed his plaint in the present suit in the High Court of Judica- 
ture at Fort William in Bengal against Ernest Hardwicke Cowie 
and the two sureties, the appellant Debendra Nath Dutt and 
Banku Behary Banerjee, and thereby sought to recover from 
Ernest Hardwicke Cowie a balance or sum of Rs. 1,59,901-13-0, 
as shown by an account thereto annexed, which balance or sum 
mainly arose from a sum of Rs.1,c7,260-0-0 estimated as the 
then market value of the 864 bank shares, and from a further 
sum in respect of the dividends thereon, but also included a 
certain cash balance not collected by Ernest Hardwicke Cowie. 
The plaintiff-respondent also sought to recover fram the ap- 
pellant and Banku Behary Banerjee the full amount of the 
penalty named in the above mentioned bond, namely the sum of. 
Rs. 1,31,922-4-0. 

The first defendant Ernest Hardwicke Cowie did not appear. 
inthe suit, and the main defence of the two surety defendants 
was that the grant of the letters of administration to Ernest 
Hardwicke Cowie having been obtained by misrepresentation and 
fraud and therefore being void, the bond was likewise void and 


unenforceable, both as itself induced end obtained by fraud, and, 


also as entered into under a mutual mistake as to the circums- 
tances.and the subject matter of the contract, and also as founded 
on a misrepresentation—made to the surety-defendants by the. 
Court, namely that Henry Craster Craster really existed and was 


the only son and next-of-kin of the deceased and that the: 


facts have been well proved to the Court. 

The suit was heard before Sale J., and on March 29, 1905. 
the Court made a decree whereby Ernest Hardwicke Cotvie was. 
ordered to pay to the plaintiff-respondent the sum of Rs. 25,100 
with interest thereon at the rate of 6 per cent. per annum, and 
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all the defendants were ordered to pay to the plaintiff-respon- 
dent the sum of Rs, 1,07,159-7-7, with interest théreon at the 
rate aforesaid from the date thereof until realisation. The first 
amount represented a sum in the hands of Ernest Hardwicke 
Cowie for which he was clearly liable to the estate of the de- 
ceased, but as regards which the Court held that therd was no 
sufficient evidence against the sureties to make them liable. , 
The second amount, for which all the defendants were found 
liable, was arrived at by debiting them with amounts actu- 
ally realised by the sale of the bank shares, and with certain 
dividends thereon after making certain proper deductions of 
allowances. For the judgment of Sale J., See Debendra Nath 


| Dutt and Banku Behary Benerjee v. Administrator General of 


Bengal (1). 

Appeals were filed against that decree both by the appellant 
and Banku Behary Banerjee. On the first of those appeals, 
objections were lodged by the plaintiff-respondent to the judg- 
ment of Mr. Justice Sale so far as it disallowed the sum of 
Rs. 25,100, or thereabouts against the appellant and Banku ~ 
Behary Banerjee. The appeals and the cross-objections weré 
heard before a Court consisting of the Chief Justice Sir F. W. 
Maclean and Justices Harington, Stephen, Mitra and Geidt. 
The majority of the Court, namely Maclean, C. J., and Mitra and 
Geidt, J. J, were of opinion that the appeals should be dis-. 
missed and the minority, namely EHarringten and Stephen, 
J. J., dissented and were in favour of allowing the appeals. In- 
the result on March 23, 1906 a. decree was made dismissing the 
appeal and disallowing the objections. The judgments of the 
learnéd judges are reported in Debendra Nath Dutt and Banku 
Behary Banerjee v. Administrator- General of Bengal (2). 

Against that decree the appellant, Debendra Nath Dutt, 
appealed to His Majesty in Council. 

Lord Robert Cecil, K. C., and Mr. Boydell Houghton, for 
the appellant: The deceased left a will, of which probate had 
been obtained by two of the executors. Consequently the 
administration granted to Cowie was in itself a nullity and the 
grant of letters of administration to Cowie was wholly void : 
Eilts v. Ellis (3). The letters of administration being void the bond 
was also.void ; the appointment of Cowie was void and hé was not 
the adnfinistrator of thé estate of the deceased. The sureties are not 


(1) (1908) I, L. R. 88 Calo. 718 at 718 & seg. : 
(3) (1906) I, L, R, 83 Oalo, 715. (8) (1908) 1 Oh. 613 at 617. 
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liable, where the. administrator had'never been duly appointed : P. O 
Holland v. Lea (1). The appellant is not estopped by the recitals 1938 


of the bond from showing that CoWie's appointment was void. Debendra Nath Datt 
Where the appointment is not complete, the sureties are not t 
La : A The Administrator- 

responsible in respect of moneys collected without legal authority : General of Bengal, 
Kepp v Wiggott (2. Here Cowie, whose appointment was E) 
wholly void, had no authority to call in the estate of the deceased, 
and the appellant is not responsible for any -money so collected 
by Cowie, 

The bond states upon its face that Cowie is the Adminis- 
trator of the property and effects of the deceased and was entered 
into upon the basis that Cowie was, as the appellant and the 
obligee of the bond believed, the administrator to the estate 
of the deceased whereas the letters of administration granted to 
him were in fact void, Both the appellant and the obligee of 
the bond were under a mistake as to a matter of fact essential 
to the bond. The bond is, therefore, void : Indian Contract Act 
(IX of 1872), section 20. The bond is also void owing to it having 
been entered into by the Court and the sureties under a mutual 
mistake of fact, vis. the authority of Cowie as attorney of the 
next-of-kin to apply for and receive a grant of letters of adminis- 
tration a person so authorised by the next-of-kin and in fact 
administrator, and did not warrant due administration by a 
person not so authorised. The Court by granting letters of 
administration Lo Cowie represented to the sureties that he was the 
duly authorised attorney of the next-of-kin of the deceased and 
the person entitled to have such letters of administration granted 
to him and was the administrator. The appellant relied upon 
such representation and entered into the bond on that basis, 
Such representation was contrary to fact and the appellant is not 
liable under a bond entered into on that basis. 7 

Simon, K. C., and C. A. Sargant, for the respondent referred 
to sections 20 and 21 of the Indian Contract Act and contended 
that the subject-matter of the transaction in connection with the 
bond was in fact the due administration of the estate of the deceased 
by Cowie. Administration has in fact taken place in this case. 
Notwithstanding that letters of administration ultimately proved 
void ab initio, the fact of an administration having taken placé is 
not destroyed, nor is every transaction that has taken place 
by virtue of such letters -is necessarily avoided, particularly 
in view of section 242 of the Indian Succession Act (X of 1865). 


(1) (1854) 9 Ex. 480. . (8) (1850) 10 0. B, 35. 
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The liability of the sureties did not depend upon the validity 
or invalidity cf the grant to Cowie. The sureties made them- 
selves responsible for the due administration by Cowie of the 
estate of the deceased. He did act under the grant, and the 
validity or ipvalidity of the grant cannot affect their liability. 
It is contended by the other side that the execution of the bond 
by the sureties was induced by misrepresentation of tfe Court 
in the grant of letters of administration. But as a matter of fact 
the issue of such grant was necessarily subject to and contingent 
on the execution of the bond ánd subsequent thereto : Indian 
Succession Act (X of 1865), section 256. The Court itt requiring 
a bond from the administrator and his sureties contemplates not 
only the effect of mal-administration, but also the chances of 
the- grant being gubsequently declared either void or voidable. 
It is submitted that neither the invalidity of the grant nor the 
mistake of the Court in accepting the bond is sufficient to dis- 
charge the sureties. The language of the last clause of the bond 
expressly contemplates an event, namely, the discovery of a will 
of the deceased, which would necessarily make the letters of 
administration void, and provides in that event for additional 
and pot substitutional obligations on the sureties. The event, 
which was contemplated, did actually happen. So long as the 
grant is not revoked it is a good grant. The bond was given as 
sureties for de facto administrator and the sureties are liable for 
the due administration by him. Cowie broke the condition 
of the bond by failing to administer the estate of the deceased 
according to law and thereby caused a loss to the estate. The 
sureties are liable for such a loss. . 

It is contended by the other side that the bond is void 
owing to it having been entered into by the Court and the 
sureties under a mutual mistake, vés., the authority of Cowie 
as attorney of the next-of-kin to apply for and receive a grant. 
But a mis-statement in the recital of an administration bond 
does not release the sureties: Lester v. Gooc (1). 

In Ae v. Wiggett (2) relied upon by the other side, the 
Collector was acting outside his office. But here that is not the 


' case as already pointed out. 


* Lord Rebert Cecil, K.C., in reply: The whole point ig 
whether it is a: guarantee for bona fide acts of Cowie as ad- 
ministrator ar for any acts of his whether he was administrator 
qr not. , If the guarantee was that he would discharge his duty 

(1) (1868) 17 W. R. 189, Eng.- > >`. (9) (1850) 10 O, B. 36. 


i 
° | 
„Von VII] PRIVY, OOUROIL« 


as administrator, the question arises whether he was administrator. 
The grant of letters of administration to Cowie being void ad 
initio, he was not administrator at any time. That being so, 
there was no guarantee. 

Lester v. Gooch (1) does not apply here. That case refers 
to a mi&reoital. But here the case lis not that of mis-recital. 
Cowie was, in fact, not the attorney of the next-of-kin. 

Reference was made to sections 234 and 262 of the Indian 
Succession Act (X of 1865). 

Lord Macnaghten.—This is an appeal from the High Court 
of Judicature at Fort William in Bengal. 

The appellant, Debendra Nath Dutt, was one of two sureties 
in a bond conditioned for the due administration by Ernest Hard- 
wicke Cowie, a solicitor in Calcutta, of the estate of a retired 
Indian Civil Servant named Craster. Mr. Craster died in England 
in August 1898, leaving a will which was duly proved here in the 
following month of October. Part of the deceased'3 estate con- 
sisted of shares in the Bank of Bengal and other Indian assets. 
The Indian assets escaped the notice of the executors and 
remained unclaimed and outstanding. On the 29th of July 1902, 
Cowie, who is stated in the printed cases to have been one of the 
solicitors to the Government, and who certainly was then in good 
credit, obtained an order for the grant of letters of administration 
to himself as attorney for a fictitious person represented by him, 
to be the only son and sole next-of-kin of the deceased, who 
had, as he pretended, died intestate, The letters of administra- 
tion were issued on the 15th of August 1902, on the production 
of a bond in the usual form executed by the Cowie and the two 
sureties, who received a small payment for -their services, but 
were not themselves parties to the fraud or cognizant of it. By 
these means Cowie obtained possession of the Bank shares, sold 
them in the market, and converted the proceeds to his own use. 
The fraud was not discovered till the end of 1903 or the beginning 
of 1904. Cowie then absconded. He was apprehended, tried, 
and convicted, The grant of administration in his favour was 
cancelled, and in May 1904 letters of administration with a copy 
of the will annexed were granted to the Administrator-General 
of Bengal. The bond of the 15th of August 1902 was then assigned 
to the Administrator-General, and he brought this suit against 
Cowie and Cowie's sureties. Cowie made no defence. The suit 
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was heard by Sale J. That learned Judge pronounced a decree 
in” favour of the Administrator-General, the result of which, so 
far as regards the sureties, was that they were ordered to pay to 
the Administrator a sum equal to the amount of the proceeds of 
the Bank shares mis-appropriated by Cowie together with interest 
and costs. Both the sureties appealed to the High «Coutt. But 
that Court in its Appellate Jürisdiction by,a majority affirmed 
the order of Sale J. and dismissed the appeal with coets. 

The case of the appellant Dutt, who alone has appealed 
to His Majesty, as presented to this Board, was that the letters 
of administration granted to Cowie, having been annulled by the 
Court on the ground of fraud, must be regarded as a mere 
nullity from the beginning ; that Cowie, therefore, never was Ad- 
ministrator and that the bond, so far as the sureties were con- 
cerned, was vaid and of no effect; for the sureties undertook 
to be responsible for a real Administrator, not for a person 
"assuming to act in a capacity which he never possessed and which 
the Court colld not have conferred upon him. The case was 
argued very ably by the learned Counsel for the appellant who 
said everything that could be said on his behalf. But there is 
really no substence in the appellant's contention. So long as 
the letters of administration granted to Cowie remained unre- 
voked, Cowie, although a rogue and an impostor, was to all intents 
and purposes Administrator. He, and he alone, represented 
the deceased in India. His receipts were valid discharges for 
all moneys received by him as Administrator. As Administrator 
he collected the assets belonging to the deceased in India, and 
he misappropriated the assets which he so collected. For his 
acts and defaults as Administrator the appellant and his co- 
surety became and must remain responsible. 

Their Lordships are, therefore, of opinion that Maclean C.J. 
and the learned Judges who concurred with him were perfectly 
right, and they will humbly advise His Majesty that the appeal 
must be dismissed. 

The appellant will pay the cost of the appeal. 


J- M. P. Appeal dismissed. 


° Messrs. Vallance and Vallance—Appellant’s Solicitors. 
Messrs. Wade and Lyali—Respondent’s Solicitors. 
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PRESENT :—Lord Macnaghten, Lord Fames of Hereford, Lord 
Atkinson, Str Andrew Scoble and Sir Arthur Wilson. 
THE BANK OF BOMBAY. 


v. 
\ SULEMAN SOMJI. 
[On APPEAL FROM THE HiGH COURT OF JUDICATURE AT BOMBAY.) 


» Qerper«tion— Member of the Corporation —OCommon Law right of the member to 

4 inspoot books of the Corporatlon—Prendsncy Banks Act (TI of. 1870)— 
Bank of Bombay—Shareholder—Guit by shareholder against the Bank 
te enforce inspection of tha register of sharoholders— Allegations of irregu- 
larities in the managomont af the Banh, in the nlsotion af its board of 
dircotors, in adcancing money to directors— Object of inspootion to com- 
munioate with other sharcholdera—Nature of the ruit— Ioue of the writ of 
Mandamus, principles of, regulating the—The right under Statute—The 
mmo at Common Law—Absolute right of inspeotion— Qualified or limited 
right of inspection. 

“On the application of a member the King’s Bench Division will, in general, 
grant a rule for a limiled Inspection of the documents of the corporation, if ít be 
shown that such inspection is requisite with reference either to an action then 
instituted or at least to some apeciflo dispute or question depending in which 
the applicant is interested ; but, even in this oase, the inspection will be granted 
to such an extent only as may be necemary for the particular occasion, The 
rule was formerly sometimes laid down broadly, and the language ascribed 
to the Court in one or two casea might almost lead to the inference that 
members of & corporation havo an absolute right, whenever they think fit, to 
inspect all papers belonging to the aggregate body. But any such doctrine 
is now exploded ; and the privilege of inspection is now confined to cases where 
the member of the corporation has in view some definite right or object of his 
own, and to those documenta which would tend to illustrate such right or object,” 
Taylor on Bridence, Voluns 9, par, 1495, approved and followed. 


Tn cases in this country the above principle applies where there is no 


Statute conferring apon the members of a corporation a Nght to inspect, copy 
or take extracts from the register of its shareholders or any other document 


belonging to it. 

Appeal from an Appellate decree [Suleman Somyt v. The 
Bank of Bombay (1)], of the High Court of Judicature at Bombay 
(January 22, 1907) reversing a decree made by Scott, J, sitting 
on the original side of that High Court (August 6, 1906). 

The principal question raised on the appeal was whether the 
respondent, a shareholder in the appellant Bank, was entitled 
to inspect the register of shareholders kept by the Bank. 

On July 11, 1906 the respondent instituted the present suit 


(D (1907) L L- B 81 Bom, 319. : 
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against the appellant. The plaint alleged that the respondent 
was a registered holder of one share of the appellant Bank ; 
that-the respondent having observed irregularities in the 
management of the Bank, in the election of its Board of Directors, 
in the advancing of large sums of money to its Directors and in 
other matters relating to the Bank, applied to the Segretgfy and 
Treasurer of the Bank to allow him inspection of the register 
of shareholders so as to enable him to communicate with the 
other shareholders, and if possible, to obtain their assent to 
certain proposed resolutions for the better management of 
the affairs of the Bank, and for the removal of some of the 
existing Directors, which he intended to bring before a general 
meeting of the shareholders ; and that the next annual general 
meeting of the shareholders of the Bank would take place on or 
about the 9th day of August 1906 and though it was necessary 
for the objects which the respondent had in view that he should 
have inspection of the register of shareholders forthwith, the 
Bank had refused to give him inspection of such register though 
since the 4th day of June 1906 he had repeatedly applied for the 
same. 

Annexed to the plaint was a copy of the correspondence 
hereinafter referred to. 

The respondent claimed the following main reliefs :— 

"(g) That it may be declared that he is entitled at all 
reasonable times to inspect the register of shareholders of the 
defendant Bank and to copy and take extracts from the said 
register. 

"(5 That the defendant Bank may be ordered to give such 
inspection and to allow the plaintiff to take copies of and 
extracts from the said register. D 

“(c) That the defendant Bank may be restrained by an 
order and injunction of this Hon'ble Court from preventing the 
plaintiff from having access at all reasonable times to the said 
register of shareholders for the purpose of inspection and perusal, 
and from preventing the plaintiff from taking copies of and 
extracts from the said register". 

On June 4th, 1906, the respondent-wrote to the Secretary 
of the Bank a letter, which referred to a verbal refusal by the 
latter on the ist of June, 1906, "to allow me (the respondent) 
to-take a list of shareholders with full addresses", and closed with 
"a requeste to furnish him “a list of shareholders with their full 


addresses on piying for same", 
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To that letter the Bank replied on June 7, 1906, that there 
did not appear to be any provision in the Presidency Banks Act 
as to the right of a shareholder or other person to claim such a 
list, but that to enable the Directors to decide definitely on the 
requisition the respondent should state “ for what purpose’ and 
underyrhat authority " he required and claimed to be furnished 
with the list. 

To the last letter the respondent replied on the 16th day 
of June 1906 by threatening legal action to compel the Bank to 
furnish the list or to give him inspection and he added that he 
was informed that the Bank had "furnished such lists in other 
cases.” 

On June 21, 1906 the Bank replied that “ such a list was 
supplied to a shareholder a few years ago on his satisfying the 
Board that the purpose for which he required the list was a 
legitimate one and in his dona fide interest as a shareholder "and 
added “ the Directors will be pleased to comply with your request 
ifyou will be good enough to similarly satisfy them that you 
require the list for use in your interest as a shareholder." 

On July s, 1906 the respondent wrote in reply. “It is 
unfair to me to be asked to state why I require the inspection. 
There have been gross irregularities in the management of the 
Bank, in the election of the Directors in the manner the 
Directors act and other matters and you preclude me from com- 
municating with the shareholders or taking concerted action by 
withholding the inspection. 

“Please take notice that I have instructed Solicitors to 
prepare papers to file a suit which will be done within three days 
from this date unless the inspection is given to me before then." 

The issues settled were the following :— 

“I, Whether the plaintiff had at the date of the filing of 
this suit any cause of action against the defendant Bank ? 

“2, Whether the plaintiff required inspection for the protec- 
tion of his own interests or for any other reasonable purpose ? 

"3. Whether the plaintiff is entitled to the relief he seeks 
in prayers A & B ?" 

‘The respondent's Counsel did not lead any evidence but 
tendered the respondent for cross-examinátion, of whicH the 
following is material for the purpose of this report :— 

“I hold.one share in the Bank. I purchased it last April. 
I am at present actively litigating a suit in which the Bank is a 
formal party as assignor of Dwarkadas Dharamsey.’? 
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“Are you an very hostile terms with the Director ?” 

_ Objected to. 

“ Witness-az once answers, No I” 

; “I had no litigation with Ahmedbhoy Habibbhoy but my 
brothers bad. They are still fighting. I have given reasons in 
correspondence for wanting inspection. I have also givey some 
reasons in the plaint. I have other reasons also. I began taking 
an interest in the affairs of the Bank about six months ago. I 
bought the share as an investment with my own monies. I 
complain of irregularities in the management of the Bank. I 
discovered them in April after I bought the share. I bought the 
share on the 12th. It was transferred to me on the 18th April. 
The irregularity is that the Bank has advanced money to people 
beyond the limit fixed by the bye-laws. The amount fixed by the 
bye-laws is 6 lacs. They have advanced more than 6 lacs to 
several persons, vis.: Bansilal Abirchand, Bomanji Dinshw 
Petit Sons & Co. and Ahmedbhai Habibbhoy." 

“I don't recollect any other names. They advanced Bansilal 
every month 6 lacs under a contract for 12 months r.e. 18 lacs for 
three months. I found this out by seeing Bansilal, Bomanji 
and Ahmedbhai going to the Bank. I got this information 
through brokers. There are irregularities also in election of the 
Board of Directars. The Directors have shares transferred to 
their nominees. They get themselves elected and sit on the 
Board. All the Directors do the same when their term comes to 
get themselves re-elected. I also complain that there are now 7 
Directors whereas there ought to be 9 and I intended to bring in 
two respectable people." 

. The case was heard by Scott, J. who found all the issues in 
the negative and on August 6, 1906 dismissed the suit. For a 
report of the judgment see Suleman Som? v. The Bank of 
Bombay (1). 

Against that decree the respondent appealed to the appel- 
late side of the High Court, and on January 22, 1907, the Court 
of Appeal reversed the decision of Scott, J, and made a decree in 
the following terms :— . 

“This appellate Court doth reverse and set aside the said 
decrée dated the sixth day of August one thousand nine hundred 
and six and in lieu thereof doth declare that the appellant as 
long as he is a share-holder of the said Bank is entitled. at all 


1 
1 . @- 
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reasonable times to inspect the register of share-ho]ders of the 
respondent Bank and to copy and take extracts from the .said 
register and this appellate Court doth order that the respondent 
Bank to give such inspection and do allow the appellant as long 
as he is a share-holder of the said Bank to take copies of and 
extracts from the said register and this appellate Court doth 
further brdér that the respondent Bank is hereby restrained from 
preventing the appellant as long-as he is a share-holder of the 
said Bank from having access at all reasonable times to the said 
register of share-holders for the purpose of inspection and perus- 
aland from preventing the appellant as long as he is a 
share-holder of the said Bank from taking copies of and extracts 
from the said register and this appellate Court doth lastly order 
that the respondent Bank do pay to the appellant his costs of 
the above-mentioned suit and of this appeal when taxed." 

For a report of the judgment see Suleman Somyi v. The 
Bank of Bombay (1). 

The appellant Bank, thereupon, appealed to His Majesty in 
Council. 

Levett, K.C., and Frank Russell, K.C., for the appellant 
referred to The Presidency Banks Act (XI of 1876), sections 1, 
4 7 17) 22, 31, 37 and 68; and to the Indian Companies 
Act (X of 1866), section 231; and also to the Indian Com- 
panies Act (VI of 1882), sections 55 and 256. The Presi- 
dency Banks have been expressly exempted from the application 
of the Indian Companies Act to them. "The provisions relating 
to the inspection of the register of share-holder by share-holders of 
a joint-stock Company registered under the Indian Companies Act 
are not applicable to this case and under the Presidency Banks Act 
of 1876 the Bank's share-holders are not entitled to inspect the 
Bank's register of share-holders, or to copy or take extracts 
therefrom. The respondent must establish his right, if any, at 
common law. Subject to the provisions of the Presidency 
Banks Act a share-holder possesses and enjoys all rights, powers 
and immunities incident by law to a corporation aggregate. [The 
Presidency Banks Act (XI of 1876), section 4.] The common 
law principle on which inspection is given is that the application 
must be a dona fide application „referring to a definite subject 
affecting the right of the share-holder-or member of a corpo- 
ration: The evidence shows that the.respondent had three 
grievances, namely, irregularities in the management of the 

^ — — p) 907) L b, B81 Bom. 819. ° 
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P. C. Bank, in the election of its directors and in the advancing of 

160) large ‘sums of money to its directors. There is no single case of 
Tha Badi ea Boing gievances, which affects individual right. There is no referencé 
to some defined, distinct dispute, as to which it appears that 
it might be to the advantage of the respondent to see the registér 
ef share-holders of the Bank. In such a case he is not gntitled 
tô $uch inspection : Jn re Burtoh arid the Sadlers Company (1) ; 
King v. The Merchant Tailors Company (2); King v. Tha Wilts 
and Berk Canal Navigation (3), and Taylor on Evidence (1906 ed.) 
Pol. 11, p. 2066, para 1495. 

-- The decree appealed from is wrong in ahy event because it 
is not confined to the actual occasion in question and the facts 
before the Court, but gives to the respondent at all times here- 
after, while a share-holder, the right to inspect and take copies, 
without regard to any circumstances which may hereafter arise, in 
which a refusal by the Bank would or might be expedient and proper. 

Mr. De Gruyther, K. C4, and Mr. S. A. Kyfin for the res- 
pondent: The history of the Presidency Banks Act goes back as 
far as 1823. There was first the character of the Bank of. Bengal 
dated 29th May, 1823 which was rescinded and cancelled by the 
Bank of Bengal Act (VI of 1839). The latter Act was repealed 
by thé Bank of Bengal Act (IV of 1862). Lastly there was 
the Presidency Banks Act (XI of 1876); Act VI of 1839, 
sections 11 and 13 make provision for an annual general meeting 
of the proprietors of the Bank to elect by their votes two directors, 
out of six in place of those bound to retire in rotation every 
year. Act XI of 1876, section 24 provides that the directors of the 
Bank shall be selected by vote of a general or special meetirig. 
^ The respondent desired inspection of the register of share-holders 

to enable him to communicate with other share-holders in order 
to obtain their assent to certain proposed resolutions for the 
removal of some of the directors, which he intended to bring 
before a general meeting of the share-holders. That is a specific 
question in which the respondent is dona fide interested. ' It is 
submitted that the Court of appeal was right and its decree 
should be confirmed. 

Up to 1866 the Bank of Bombay did not exist but in 1867 it 
was incorporated and registered under the Indian Companies Act, 
1866 and then the Presidency Banks Act waa passed. It is 
submitted that the later Act does not deprive-the respondent of 


(1) (1861) BI L. J. Q. B. 63. (2) (1881) 2 B. and Ad. 1 
(8) (1835) 3 A. and E. 477. m 
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‘the statutary right of inspection conferred. D The Indian Cani P.O. 
panies Act. - 1906, 

-The Bank is an ordinary banking company and the right The Bank of Bombay 
‘must depend upon the nature of the book the respondent wants 
'to ine. He wants to examine the register of-share-holders. 
iu Ns *of that book does not interfere with the ordinary 
business of the Company. ; We, ud 

Lord Macnaghten: The ia pbenipi was not relied, 
` 7 Mr. De Gruyther: It is alleged in the plaint that the 
inspection was refused. - 
Lord Atkinson: There is no evidence to show that. 

Lord Macnaghten: You have never been refused inspec- 


s, 
Suleman Somji. 
“a 


tion. 

Mr. De binagi Every share-holder has an absolute right 
to inspect the register of share-holders without stating any reasons. 
The respondent in the circumstances of this case and as of right 
was and is entitled to the inspection claimed by him of the 
register of share-holders of the Bank. Reference was made to the 
Presidency Banks Act (XI of 1876), section 31: and Mutter v. 
Eastern and Midland Ratkeay Company (v) ; and two American 
Cases, namely, Zn re Steinway (2),-and State of Washington v. 
Pacific Brewing and Malting Company (3), referred by the 2n 
of appeal in its judgment, were relied upon. 

Mr. Leveti, K. C. replied. 

- The judgment of their Lordships was delivered bs 


Lord Atkinson—This is an appeal from a decree, dated the 
“aan. January 1907, pronounced by the High Court of Judica- 
ture at Bombay (sitting in appeal from its Original Civil Juris- 
diction), by which a decree, dated the 6th August 1906, of the 
High Court (sitting in its Ordinary Original Civil Jurisdiction) 
was reversed and set aside. By this latter Rete the respondent's 
action was dismissed with costs. 

The respondent is a holder of one share in the appellant 
“company, the Bank of Bombay, one of the Banks incorporated 
in 1876 by the Indian Statute of that year entitled the Presidency 
Banks Act, 1876, : 

It was suggested that the — pedi this share 
“for the purpose of causing annoyance to the Bank owing to the 

` fact that some other litigation to which he was a party nad been 


(1) (1888) 88 Oh. D. 02, at pp. 106 and 166. ` . . 
(2) (1899, 45 L. R. A. pp 461-475, and 159 N, Y. 250. ' 
(B) (1899) 47 L. R. A, p. 908. 


June, 9 


Is 


“110 
JP. €. 
mem 
. 1908. 


— 
"The Bank of Bombay 


RA 
Suleman Bomjl, 
Lord Athinson, 
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instituted against the "Bank and was still pending. There was 
no satisfactory evidence given to sustain this allegation. | 
From the correspondence which took place between the 
respondent and the Bank before the institution of this suit, it is, 
in the opinion of their Lordships, perfectly-plain that the respon- 
dent claimed a right to inspect the register of the sharé holders 
of the Bank, and to be supplied with a list of such share-holders, 
as absolute and unqualified as is that conferred on the share- ° 
-holders of joint-stock companies in this country by section 32 of 
the Companies Act, 1862, or in India by section 31 of the Indian 
Companies Act, 1866, and section 55 of the Indian Companies 
Act, 1882. : i 

It must be taken that the appellants refused to recognise 

this absolute and unqualifed right, or to comply with the claim 
based upon it, but in their letter of the 21st June 1906, which 
conveyed this.refusal, they informed the respondent that they 
. would be pleased to furnish him with the list he asked for, if he 
would satisfy them that he required it for use in his own 
interests asa share-holder. It is, therefore, clear that, before 
action brought, the qualified and restricted right to inspect and 
take extracts from the register contended for in argument on 
behalf of the respondent was never asserted, nor any limited 

demand based upon it ever made or refused. 

In the statement of claim the respondent, for the first time, 
endeavoured explicitly to base his right and title to inspect, 
.copy, and take extracts from, the register on some definite 
matters in which he himself was interested. He alleges thereim 
that he had observed irregularities in the management of the 
Bank, in the election of its Board of Directors, in the advancing 
of large sums of money to its directors, and in other matters, 
and-that he desired an inspection of the register to enable bim 
to communicate with the other share-holders and, if possible, 
obtain their assent to certain resolutions for the better manage- 
ment of the affairs of the Bank and the removal of some of the 
Directors, which he intended to proposeat the general meeting 
of the shareholders to take place on the gth August 1906. But 
though this is the purpose for which, and the occasion on which 
.he claimed the right to inspect, copy, and take extracts from 
the register, the decree of the Court of appeal contains no 
restriction whatever. It is couched in the widest terms. It 
ignores*both the occasion and the purpose, and declares expressly 
that the respondant, as long as he is a share-holder of the Bank, 


. 
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sis ‘entitled’ at -all reasonable times to inspect the register of 
share-holders of the Bank, and to topy and take extracts from 
‘the said register, and it then proceeds to order that the Bank 
do give such inspection, and do allow the respondent, as long 
as hajs a share-holder of the Bank, to take copies df and extracts 
bonis register, and then restrains the Bank from preventing 
respondent, as long as he isa share-holder of the Bank, from 
having access at all reasonable times to the register for the 
‘purpose of inspection and perusal, and from preventing the 
respondent, as long as he isa share-holder of the Bank, from 
taking copies of and extracts from the register. à 

This suit is in truth in its nature, though not in its form, 
somewhat of the character of an application fora writ of 
mandamus, and the principles regulating the issue of that 
prerogative writ should, their Lordships think, apply to a great 
extent to the granting of the relief prayed for in' such a suit as 
this. One of these principles is this, that the writ will not be 
allowed to issue unless the applicant shows clearly that he has 
the specific legal right to enforce which he asks for the inter- 
ference of the Court, that he has claimed to exercise that right 
and none other, and that his claim has been refused. Nothing 
dess, therefore, than the absolute right claimed by the respon- 
dent in the correspondence above referred to could justify the 
decree appealed from in its present wide and unrestricted form. 
Now by section 231 of the above-mentioned Indian Act of 1866 
and section 256 of the above-mentioned Act of 1882, the 
appellant Bank is expressly exempted from the operation of 
each of those statutes. . 

There is no statute conferring on the members of this 
corporation a right to inspect, copy, or take extracts from the 
register of its shareholders or any other document belonging 
to it. The only right the respondent can have, therefore 
against the Bank in reference to such matters, is that which at 
common law belongs to every member ofa corporation, Their 
Lordships have been referred to several authorities in which the 
nature, extent, and measure of this right is explained and defined. 
[Rex v. The Froprietors of the Wills and Berks Canal Naviga- 
fon (1) and Reg v. Lewtsham Union (2).] The learned Judges 
in the Bombay Court of appeal have referred to others. The 
result of the authorities is summed up, in their Lordships’ view 


(1) (1885) 3 A, & E. 477. , (2) (1897) 1 Q. B, 498, 


. 
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JPSDS correctly, in “Taylor on Evidence,” Vol, 2, par. 1495 (roth 
1908, .edition, 1506) in the words following:— — .:....- ais 
Jo BE x ob Bombay - “On the application of a member.the King's Bénch Division 


“will in general grant a rule for a Zrimited inspection of the 
a documents of the corporation, if it be shown that such oy ane 
Eoré Atkinson, ig requisite with reference either to an action then ixStituted 
ms orat least to some specific dispute or question depending in 
‘which the applicant is.interested ; but, even in this case, the 
inspection will be granted to such an extent only as may ke 
necessary for the particular occasion. The rule was formerly 
sometimes laid down more broadly, and the language ascribed ` 
to the Court in one or two cases might almost lead to the 
inference that members of a corporation have an absolute right 
whenever they think fit, to inspect all papers belonging’ to the 
aggregate body. But any such doctrine is now ‘exploded : and 
the privilege of inspection is now confined to cases where the 
member of the corporation has in view some definite right or 
object of his own and to those documents which would tend 
-to illustrate such right or object.” ANE. meet 
The strictness with which these limitations on the general 
and unqualified right of inspection are insisted on may be aptly 
illustrated by the case of Rex v. Merchant Taslors' Co. (1). In 
‘that case certain members of a corporation claimed the right. 
„to inspect all the documents belonging to that body on the 
grounds (1) that they had heard and believed the revenues 
~of the corporation were misapplied through the malpractices of 
those who managed the corporation's affairs ; (2) that the fines 
for admitting freemen and liverymen to the corporation had been 
unnecessarily and improperly raised ; (3) that lavish expenditute 
"had taken place (in some instances to the applicant's own 
knowledge) without the consent of the majority of the members 
of the corporation; (4) that a clerk of the corporation had, as 
the applicants had heard and believed, recently misappropriated 
funds of the company to a large amount, but that no accounts or 
information had been laid before the freemen. or liverymen by 
which they could have ascertained the amount of the defalcations'; 
andethat they (the applicants) could not -ascertain, unless they 
were allowed -to look at the documents mentioned, whether the 
corporate funds had been properly applied and accounted for or nbt. 
+. Every member of the Corporation in this case obviously-had 
an interest in each of the matters mentioned, but none of the 


(1) (1821) 2 B. & Ad. 115, 
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applicants had in any of them any special interest different from 
that of his fellow members, nor had they any definite purpose, 
or object, in obtaining the inspection asked for other than (in 
the words of Littledale J.) to see "if by possibility the 
company's affairs may be better administered than they think 
they aug at present.” And the writ of mandamus was according- 
ly refused in this case. 

At' the trial no witness other than the respondent was 
produced, and he was only tendered for cross-examination. He 
stated that he had heard through brokers that the Bank had 
advanced 6 lacs of rupees to three persons whom he named: 
that at elections the directors transferred shares to nomin¢es who 
voted for them (a practice not in itself illegal) : that there were 
now only seven directors, instead of the maximum nite; that he 
intended to bring in two respectable people, and that he had in 
the correspondence given his reasons for asking inspection, It is 
clear. on this evidence that the respondent had no special 
interest in any of the matters he complained of, or any interest 
other „than, or different from, that of each member of the corpo- 
ration, and that he had no definite right or object of his own to 
aid or serve in asking for inspection of the register, or right. or 
object which the register would illustrate ; but that, on the gon; 
trary, his object was similar to-that of the applicants in Rex Y 
The Merchant Tailors Co., Gj namely, to obtain the inspection 
in order to communicate with the share-holders with the view 
of securing their help in bringing about an improvement in the 
administration of the corporation’s affairs. 

Their ‘Lordships think. that, on this point, the case is seovered 
by the authority of Rex v. The Merchant Tailors Co., (1) that the 
respondent is not in law entitled to the extended right to which 
the decree declares him to be entitled, that the limited and 
qualified right contended for at the trial was never put forward, 
or insisted on, before action brought, or any claim based upon it 
ever refused, and they are, therefore, of opinion that the -decree 
appealed from is erroneous and should be reversed with costs, 
and the judgment and order of Mr. Justice Scott restored. They 
will’ humbly advise His Majesty accordingly. The respondent 
must pay the costs of this appeal. i g 
~ Messrs, Cameron, Kemm & Co. Appellant's Solicitor. 

‘+ Messrs. Payne & Lattey. Respondent’s Solicitor. ` 
Z Y W.B. z Appeal allowed. 
í (1) (1881) 2 B. & Ad. 115. rx 
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Before Mr. Fustice Brett and Mr. Yustice Coxe. 
JOTINDRA NARAIN ACHARJA CHOWDHURY 


v. . 1 


RAJENDRA KISHORE DAS AND OTHERS,” 


Aocowsis, suit for, maintainability qf— Reocicer appointing tohsildar—Agert and 
sub-ageni— Indian Contract Aot (X af 1878), Baca. 191, 102. 
A sult for account fs not maintainable by the owner against a teAsildar who 
was appointed by a Receiver to his estate. ` 
The tehsildar (defendant) is a sub-agent under the Receiver who may be 
regarded as the agent of the principal (plaintif) and as sub-agent he is liable 
to render acoounts to the Receiver and not to the principal. 


Appeal by the Plaintiff. ~ 
Suit fdr account. 


The facts ‘of the cases shortly stated are as follows :—These 
were suits for accounts from defendants of the sums realised by 
them as feksildars of a certain Mouzah. Plaintiff admitted in 
plaint that the defendants were appointed not by him but by his 
adoptive mother during the pendency of litigation between 
himself and her as to eight anmas of the estate of his adoptive 
father. The mother was appointed a Receiver by the High Court 
during the litigation of the disputed eight annas and she employed 
the defendant as teksi/dars in her capacity as Receiver. Plaintiff 
alleged that the defendant paid only a small amount to his‘mothet 
and had not rendered any accounts of their realisation in eight 
annas of the Mouza, Both the defendants in the suits appeared and 
pleaded infer alia that they were. not liable to render accounts to 
the plaintiff. 

Babus Dwarka Nath Chuckerbutty and Tarak hess 


` Chakravard for the Appellant. 


Babus Mukund Nath Roy and Biraj Mokun Mojunder id 


the Respondents. 
The judgment of the Court was delivered by 


Brett J.—The present appeals arise out of two suits brought 
against the defendants for accounts. The defendants are said to 
have been #eksildar of certain mouzahs which were in litigation 
and in respect of which a Receiver was appointed who acted from 


* Appeals from Appellate Decrees Nos 3001. and ?092:0f 1906, aga]nat the 
decrees of Babu A. Moxumdar, Subordinate Judge of Mymensingh, dated 


"the 20th August 1908, confirmin those of Babu Han Charan Gangopadhays, 


Munaift of ymeneingh, ‘dated the 7th April 1906, 
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the 2nd June 1900 to 4th September 1902. The defendants were Orvib. 
admittedly appointed by the Receiver and were not appointed ` 1808, 
by the present plaintiff. The suits were brought to recover from Jodindre Marala 
the defendants in each case accounts and any sum due after Acharja Chowdhury 
balancing such accounts, from the 2nd June 1900 to 4th Septem- . Rajendra Kishore 
ber 19%. " 
The present suits were instituted on the 25th August 1905, Bret, J. 
that is to say, a few days only less than 3 years from the date E 
when the receiver's appointment had terminated and the defen- 
dants were discharged. 
Both the lower Courts have held that as the defendants in 
each case were not agents of the plaintiff, therefore, the plaintiff 
was not entitled to bring the suits against them for accounts, and 
on that ground have dismissed the suits. 
The plaintiff has appealed and the only contention which 
has been advanced before us is that the Receiver during her time 
of office was acting on behalf of the plaintiff, who was subse- 
quently found to be the proprietor of the properties, and there- 
fore that the #ehsildars who were working under the Receiver 
were bound to render accounts to the plaintiff. 
We do not think that this contention is sound, The defen- 
dants in each case appear to have been in the position of sub- 
agents under the Receiver, who may be regarded as having been 
the agent of the plaintiff, and as sub-agents they were liable to 
render accounts to the Receiver and not to the present plaintiff. 
We think therefore that the lower Courts are right in holding 
that the suits as framed must fail, Whether the plaintiff could 
have brought suits to recover any sums due from the defendant» 
as sums received by them on his behalf it is not necessary to 
consider, but we have only to observe that in the case of such 
suits the question would certainly arise whether they were not 
barred by limitation, the sums realised by the defendants, if any, 
having apparently been realised before the 4th September 1902 
when the Receiver was discharged from office. 
The result, therefore, is that these two appeals are dismissed 
with costs, 
A. T. M. Afpeals dismissed, 
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Before Mr. Fustice’ Casperse and Mr. Fustice SARUN 


PURKHIT PANDA 
v. 


ANANDA GAONTIA.* B 


Jurisdiction, question qf, when ontertainadle in appeal—Oictl Cowrt gojuriadic- 
tion when owsted— Central Procinoes Land Revenus Aat (X'VIIL of 1881), 
Baos. 4 (8a), 16$—Gochur and common lands—@aontla, a proprietor— 
Hjsotment, suit fer— Court to ongwire rights at the time af fling of plaint— 
Natry in settlement record, presumption, evidencs—Coniral Provinces 
Tenanoy Aot (XI of 1808), Bao. 9 (10)—Holding of a survey number. 

It the question of jurisdiction depends for its determination upon facts not 
found by the lower Courts, an appellant can not ask the High Court to find 
them ; the appellant -must substantiate his contention if he can, on the facts 
already foand. H he is unable to point to any facts in respect of his plea, that 
plea must fall. 

The ordinary Civil Courts can not be onsted of their jurisdiction in the 
‘absence of an express provision of law to that effeot 

Masbodh v. Asci (1) referred ta, : 

Gochur lands oen not be classed in the same category as common lands, 

A gaontia of a Government village in the Sambalpore District is a proprie- 
tor and is entitled to bring an action m ejeciment. 
.- ' Phe. Civil Courts must adjudiente on the rights of the parties as they 
,gxisted when, the plaint was filed and not on any title subsequently derived. 

Ramanadan Chatti v. Palikutte Sarvai (2) referred to. 

Tho entry in the settlement’ record ts not conclustre ; it is only a matter 
of presumption. 

The holding of a survey number in section 2 (10) Explanation JI of the 
-Oentral Provinces Tenancy Act has reference to the holding when the proceed- 
‘ings in a Oivil Court are initiated, and it can not avail a person that in a sub- 
sequent settlement he was recorded ns a tenant 


. Appeal by the Defendant. 
«Suit to eject the defendant from certain waste lands. 
The facts of the case and argument are sufficiently stated 
dn the judgment. | 
- - Babu Sarat Chandra Roy Chowdhury for the Appellant.. 
Babu Bepin Chunder Mullick for the Respondent. 
aa 7 CA. V. 
The judgment of the Court was as follows :— 
-The plaintiff, as a gaon&a of the village, sued to eject the 
‘defendant fram certain waste lands described as gockur lands on 
the ground that the defendant wasa trespasser. The defendant 


* Appeal from Appellate Deoree No. 1701 of 1906, against the decree of 
Purne Chandra Mitra Esq , Distriot Jud ms Pantal dated the 95th Ma 
1906, Kiang that ot Babu N, Ghosh, Bambalpora, dated the 1 


a) Mens 10 0. P. L. R 17. ' (2) (1898) T. L. R. 31 Mad 288. 
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pleaded adverse possession for upwards of 12 years, and set up a, 


tenancy of the land in question under the plaintiff. Both the 


Courts below have found in favour of the plaintiff, and they have | 


directed him to be put in khas possession of the plots in auit. 

NG appeal, four contentions have been addressed to 
us on Behalf of the defendant appellant: irs, that the Civil 
Court had no jurisdiction to entertain the suit: secondly, that a 
gaontia in the district of Sambalpur cannot eject an occupier of 
land through the Civil Court, but that he can do so through 
the agency of the Settlement Department at the periodical 
quadrennial revisions of settlement: thrd/y, that whether the 
defendant paid rent or not to the plaintiff, he is a tenant of the 
land and cannot be ejected as being a trespasser: and fourthly, 
that inasmuch as the defendant was recorded and recognized by 
the Settlement Officer as a raiyat at the recent settlement, he. 
cannot be ejected in the suit of a gaontra. 

The question of jurisdiction was not taken at any previous 
stage in this litigation. It is not referred to in any of the 
grounds of appeal, nor did it form the subject of any of the issues 
raised. But in accordance with settled law on the subject, we 
allow it to be taken in second appeal ; though if that question 
depends for its determination upon facts, and those facts have 
not been found bythelower appellate Court, or the Court of first 
instance, an appellant cannot ask this Court to find them : the 
appellant must substantiate his contention, if he can, on the 
facts already found. If he is unable to point to any facts in 
support of his plea, that plea must necessarily fail. "The learned 
vakil for the defendant appellant relies on the provisions of. 
section 152 of the Central Provinces Land Revenue Act (XVIII 
of 1881). That section provides (a) no “ Civil Court shall entertain '" 
any suit instituted or application made to obtain "a decision or 
order on any matter which the Governor-General in Council, the 
Chief Commissioner or a Revenue or Settlement Officer is by this 
Act empowered to determine or dispose of ; and in particular (ò) 
no Civil Court shall exercise jurisdiction over any of the matters 
provided for in sections forty, forty-one, forty-two and eighty-nine 
as to waste lands". He has also called our attention to section 
77 (b) of the said Act which says “the Settlement Officer may 
determine disputes regarding the rights of persons resident int 
the village or holding lands comprised in the mehal, in or to the 
common land of the mehal, and its produce and the village site; 
We are not aware whether the Settlerhent Officer was empowered 
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Purkh!t Panda 
v. ` 
Ananda Geontia. 
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in the manner prescribed by the Act to determine or dispose 

of the precise question arising between the parties to the present 

litigation ; nor are we aware of the precise meaning to be 

attached to the expression "common land." These are matters. 
which ought to have been brought forward in the RAT doa 

in order that the necessary facts bearing upon the-queStion of 
jurisdiction might have been decided so that the question of law 

might have been subsequently raised and determined in special 

appeal if not earlier. On the facts as we find them in the judg- 

ment of the lower appellate Court, we do not see that there 
was any defect of jurisdiction. It adniits of no doubt that'the 

ordinary Civil Courts can not be ousted of their jurisdiction in 

the absence of zn express provision of law to that effect. 

As a matter of construction we think that gockur lands 
cannot be classed in the same category as common lands. Gochur 
lands appear to be lands.reserved for the proprietor of a Govern- 
ment village in the district of Sambalpur while, on the other 
hand ‘common lands’ appear to be the property of the general 
body of villagers. i 

The case of Manbodh v. Asas (1), although not precisely in 
point, shows that the Civil Courts cannot be ousted of their 
jurisdiction in the absence of specific notifications issued by the 
Chief Commissioner under the Land Revenue Act. We 
accordingly overrule the first comtention in bar. 

- Then with regard tothe contention that a gaonfia cannot 
eject an occupier of land through the Civil Court, it is urged the 
gaontia is not in the position of a proprietor but that he is a 
mere farmer under the Government. This view does not derive 
support from section 4 (8a) of Act XVIII of 1881, where the word 
‘proprietor’ is defined as including a gaontia of a-Government 
village in the Sambalpur District except in section 4 clause (2), 
and in sections 61, 6a, 63 and 69. The excepted sections refer 
to allowances made to excluded proprietors and to the determin- 
ation or record of Sir land. For the purposes of the present 
suit, the plaintiff as gaontia of the village must be taken to be a 
proprietor of the same and entitled to bring an action in eject- 
ment. i 

.On the third contention that whether the defendant paid 


-rent or not, he is a tenant on the land and cannot be ejected as 


a trespasser, we can not disturb the finding of the lower appel. 
late Cburt that the defendant is a trespasser and that he has not 


(1) (1895) 10 O. LR ș7, 
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succeeded in making out his tenancy. We have, however, 
thought it proper to consider the provisions of the Acts brought 
to our notice, although on the findings arrived at by the two 
lower Courts, it was not necessary to do so. 
tly, the recognition of the defendant’s tenancy by the 
settlemtnt Department took place after the institution of the 
suit giving rise to the present appeal, and the Civil Court must 
adjudicate on the rights of the parties as they existed when the 
plaint was filed and not on any title subsequently derived, 
see Ramanadan Chetti v. Pulskutts Servat (1), Moreover, the 
entry in the settlement record is not conclusive: it is only a 
matter of presumption. Nor can the defendant be regarded as a 
tenant within the meaning of section 2 (10), Explanation II of 
of the Central Provinces Tenancy Act (XI of 1898), which says 
“the holder of a survey number in a village let in farm by 
Government, or held by a gaontta in the Sambalpur District is a 
tenant of the farmer or gaontia for the time being.” The hol- 
ding of a survey number must of course, have reference to the 
holding when the proceedings in a Civil Court are initiated, and 
it cannot avail the defendant that ina subsequent settlement he 
was recorded as a tenant. He may be a tenant in the eye of the 
settlement Department, but for the purposes of the present 
litigation we cannot regard him as such, 
In the result, the decision of the lower appellate Court 


appears to be quite correct and we accordingly dismiss the appeal 
with costs. 


A, T. M. Appeal dismissed, 


(1) (1898) I L. B, 31 Mad 288 (290) 
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Purkhit Pande 
s. 
Ananda Geontla. 
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Before Sir Francis W. Mackan Kt, K. C. I E, puer 
Justice and Mr. Justice Doss. 


BEPIN BEHARI KUNDU AND OTHERS 
Vv, 


DURGA CHARAN BANDOPADHAYA.* ^ 
CHANDRA KUMAR DAS GUPTA AND OTHERS 


v. 


DURGA CHARAN BANDOPADHAYA.* 
PROFULLYA KUMAR ROY AND OTHERS 


v. 


DURGA CHARAN BANDOPADHAYA.* 
HARA NATH BANDOPADHAYA AND OTHERS 


v. 
DURGA CHARAN BANDOPADHAY A.* 


Hindu Law—-Widow, alwmation by, without legal nsosssit y —Conseut of Jomala 
reversionsrs—Al ened, nature of estats akon — Proper purpose — Pretum ption. 
Per curiam. "Tbe consent of a female reversioner to the sale by a Hindu 
widow without legal necessity does not bind or affect the revermoner who takes 
an absolute estate, The alienee gets only the qualified estate of the allenor. 
Koer Goolal Singh v. Hao Kurun Singh (1), Varjivan Rangji v. Gàsiji 
Gohaldas (3), Vineyah v. Goras Venkatesh (8), and Abisai Chandra 
Macumdar y, Hart Nath Skala (4), referred to. 
Buch consent does not rase a presumption of law that the purposes for 
which ıt was made was proper, 


Appeals by the Defendants. 
Suits for possession of property. 
The facts of the case and argument appear sufficiently from 
the judgment of Doss J. 
Dr, Priya Nath Sen for the Appellants. 
Babu Batkuntha Nath Das for the Respondent. 
i G A. V. 
The judgments of the Court were as follows :— 


Maclean C. J.—As I concur in the fuller judgment about 
to be delivered by my brother Doss, I propose to say but little. 


* Ap from Appellate Decrees Nos 3279 to 2282 of 1906, against the 
decrets of W.B. Coutts Esq., District Judge of Faridpur. dated the 29th 
October 1906, afitming those of Babu Bemola Charan Majumdar, Subordinate 
Judge of Faridpur, dated the 80th July 1004, 


(1) (1871) 14 M. L A. 176. 

(3) (1881) L L. R. 5 Bom, 503. 

(8) (1900) L L. R. 25 Bom. 129; 2 Bom, L. R, 820, 
(4) 1904) I. L, B. 83 Calo, 62. 
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This is a suit for possession of certain property. Both Courts 


© have decreed the suit. The facts are stated in the judgment 


of the lower appellate Court and I need not recapitulate them. 
The defendants claim the property under certain conveyances 
made by one Sonamoni who enjoyed, in that property, the 
-estaté-and interest of a Hindu widow. The plaintiff, who is the 
reversioner, contends that those conveyances are not binding on 
him. It has been found that the sales were not effected for 
legal necessity. It is, however, urged for the appellant that the 
sales were made with the consent of the then reversioners 
-Bindu Basini and Baroda, both of whom were purdanashin 
women. There is no finding that there was any such consent : 
and this strictly should dispose of the appeal. But if there 
were, it is only the consent of two women, whose interest was 
‘the limited one of Hindu widow: This consent could not 
bind or affect the present plaintiff who takes an absolute estate. 
Then it is said their consent raisesa presumption of the 
propriety of the transaction, Ido not think that the consent—even 
-if any there were, which is not found—of these two purdanashin 
women, whose position of dependence is so weh recognised in 
. India, could have any such effect. ` 
These views are in accordance with the authorities cited in 
the judgment of my learned colleague. All the points fail, and 
the appeals must be dismissed with costs. j 
Doss J.— The plaintiff who is the respondent in this appeal, 
sued as the sole reversionary heir of his maternal grandfather Kali 
"Kant Roy to recover possession of certain properties from the 
defendants, who claimed to hold them under a purchase from the 
widow of Kali Kant Roy. 
Kali Kant died leaving a widow Sonamoni and three 


‘daughters, Barada Sundari, Bindu Bashini and Mokshada. 
: Sonamoni died on the 4th Bysack 1307, i.e. the 16th April 
“ygoo. Barada Sundari predeceased her mother, without leaving 


any male issue. Bindu Bashini who survived her mother died 
on the 4th Assin 1307, that is the 20th September 1300, leaving 
a son, the present plaintiff. Mokshada became a widow, when 
she was a child and consequently could not be an heir under. the 
Hindu law. Sonamoni inherited a widow’s estate in the 
. properties left by her husband, and her two daughters were _ the 
` next reversionary heirs at the time. 

On the 17th Pous 1287, that is the 31st December 1880, 
when both Barada Sundari and Bindu Bashini were living and 
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. Dryas plaintiff had been born, and was a minor, the widow Sonamoni 
1908. conveyed by a Kobala the properties in suit to the father of the ? 


Bepin Behari Kundu defendants. h 
s. Plaintiff seeks to recover possession of this property on the 
Durga Charan P prop 


Bandopadhayae, ground that on the death of his mother, Bindu Bashini, on the 2oth 
b risu September 1900, he became solely entitled to succeed to it as 
—- his reversionary heir, The principal ground, (among others, to 
which it is needless now to refer) upon which the claim was resisted 
by the defendants was that the alienation was made by the widow 
for legal necessity, and with the assent of her two daughters. 

Both the Courts below have concurrently found that the 
defendants have totally failed to prove the existence of any legal 
necessity justifying the sale, and have accordingly decreed the 
plaintiff's suit. 

The only point which has been raised before us in second 
appeal is that the Courts below ought to have held that the 
consent of the daughters to the alienation by the widow raised a 
presumption oflaw that the purpose for which it was made 
was proper, or that, at any rate, it is some evidence of the pro- 
priety of the transaction. 

There is no finding by either, of the Courts below that the 
daughters assented to the sale. That being so, the foundation 
of the contention fails. 

But even assuming for a moment that the daughters did, 
in fact, give their consent to the sale, I am still of opinion that 
in the circumstances of this case, it does not raise any presump- 
tion of law that the purpose for which the alienation was made 
was proper, 80 as to pass an absplute and indefeasible estate in 
favour of the alienee, The reversionary estate of the daughters 
at the date of the alienation was ofa limited and qualified 
character, and was contingent upon their surviving the widow. 
If the widow had made a gift of the property to the daughters, 
the effect of the transaction would have been to accelerate the 
contingent limited estate of the daughters, and to reduce it into 
an estate in possession. It would not have conferred on them 
any larger estate than the limited and qualified estate to which 
thay would have succeeded had they survived the widow. It 
would not have conferred on them an estate transmissible.to their 
own heirs; sri Dut Koer v. Musst. Hansbutti Koertn (1), Duk 
Stig v. Sunder Singh (2), Bhupal Ram v, Lachma Kuar (3). For 


(11 (1883) L, R. 10 T. A 150: I. L. R, 10 Calo, 824. 
(3) (1892) 1 L. B. ; 14 Al, 377. (8: (1888) I. L R. 11 Al, 253, 
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the same reasons, if the widow had, with the concurrence of the 
daughters alienated the property in favour of a stranger, the 
alienee would not have taken any larger estate than the limited 
and qualified estate of the widow or of the daughters, for the 
alieneesannot have a larger estate than that possessed by the 
alienors, and the coalition of the estate of the widow with that 
„Of the daughters not having the effect of amplifying the guantum 
of the resultant estate ; Koer Goolab Sing and others v. Rao Kurun 
Sing (1), Varjivan Rangji v. Gheli Gokaldas (2), Vinayak v. 
Govind Venkatesh (3), Abinash Chandra Mosumdar v. Hart Nath 
Shaha (4). : 
The result, no doubt, would have been different, if the next 
reversionary heirs concurring in the alienation had not béén 
females, but males entitled under the law to succeed to ‘an abso- 
lute estate of inheritance. Bajrangi Singh v. Mano Karmbka 
Buksh Sing (5), Naba Kishore Surma Roy v. Hari Nath Surma 
Roy (6). : e à 
Ifthen the real operative effect of consent by a female re- 
versioner to an alienation by a widow, be such as I have stated, 
it is somewhat difficult to see how it can raise a presumption 
of law that the purpose for which the alienation was made was 
proper, and then indirectly through the medium of such a pre- 
sumption, confer on the alienee a larger estate than that which 
it directly and without the aid ofsuch a presumption,it is in- 
capable of conferring. Zu Varjwan Rangji v. Gheli Gokaldas (2), 
in which the widow had madea similar alienation with the 
consent of her daughter, Bai Bhakat, Sir Charles Setgent, in 
delivering the judgment of the Court, said :—' Nor can the mere 
concurrence of Bai Bhakat, albeit the nearest in succession, 
(having regard to the state of dependence in which all women are 
supposed by Hindu law to have their being) be regarded as 
affording the slightest presumption that the alienation was a 
justifiable one.” In Vinayak v. Govind Venkatesh (3), Jenkins 


C. J., quoted this opinion with approval and adopted it as part 


of the reasoning in his judgment. 
The passage cited by the learned vakil for the appellant Hon 
the judgment ofthe Privy Council in the Collector of MasrT- 


(1) (1871) 14 XL T. A. 170, (3) (1881) I. L. R. 6 Bom, 603. 
(8) (1900) LL. R. 25 Bom, 129; 3 Bom, L. R, 830. . 
(4) (1904) I. L, R„ 82 Calo, 62, M 


(5) (1907) L, R. 85 I. A. 1; I. L. R. 80 AN. L 
(6) (1884) I. L. D. 10 Cale. 1103, : "n 
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patam v. Cavaly Vencata Narasnapah, (1) in support of his con- 
tion does not touch the present case, because as the previous 
context shows, their Lordships were there dealing with the case 
where the reversionary heirs are collaterals, that is male heirs 
entitled to succeed to an absolute estate of inheritance, supject to 
the estate of the widow. Similarly in the passage cited from the 
judgment of the Privy Council in Raylukhes Debea v. Gokool 
Chunder Chowdhury (2), their Lordships were evidently referring ` 
to male reversioners. 

As to the second branch of the contention that the consent 
of the daughters is, at any rate, some evidence of the propriety 
of the alienation, the Courts below having found that beyond the 
mere recitals in the 4oba/a, there is absolutely no reliable evidence 
of the. existence of legal necessity, such evidence cannot be of 
any avail to the defendants, unless, it, by itself, be sufficient to 
establish legal neceasity. 

For the foregoing reasons J think this appeal ought to be 
dismissed with costs. 

This judgment governs Due from appellate decrees 
Nos. 2280, 2281 and 2282 of 1906. 

A. T. M. Appeals dismissed. 


(1) (1861) 8 M. T. A. 529 at p. 551; 2 W. R. P, O. 61. 
(2) (1869) 18 M, I. A, 209 at 228. 


Before Mr. Fustice Brett and Mr. Sustice Chitty. 
LALITESWAR SINGH 


t. 
BHABESWAR SINGH AND OTHERS.” 


Babooana grant of ancestral properiy—Grantoe s. ostato, natwre of — Oustom— 
Burden of groof — Partition — Babaoona grant, nature of. 


Per owrlam—Landed property acquired by a grand-father and distributed 
among his sons does not by such gift become their self-acquired property so as 
to enable them to dispose of it to the prejudioe of the grandsons, 

Muddun Gopal Thakur v. Ram Baksh Pandey (1), followed. 

A Babooana grant of ancestral property by the owner of an impartible 
estate to enure for the benefit not only of a Junior member of the family but 
of his male descendants in the direct line does not loose its ancestral character 
by the grant. It does not become self-acquired property in the hands of the 
grantee or his direct male descendante. Henoe the other members of the 
family have the rights in it whioh they can claim under the Mitakshara law, 
that is, the right to restrain allenatian except in cases of legal necessity and 

x Apes tro Original Decree No. 247 of 1907, against the decree of 
H. E, Bansom Ead, District Judge of Durbhanga, dated the 37th May 1907, 

(1) (1855) 6 M, I. A. 165, 
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* 
the right to claim partition: and the original grantee has no power to dispose | 


of the property by Will, 
Ram Ohunder Marwari v. Mudeshwar Singh (1), followed 


Tbe custom which operates in the case of the Raj Itself dues not apply to a 
Babooana grant without the requisite proof which is necosmry in such oases. 
The burden of proof Mes upon the person seeking to establish the particular 
custom®and to take this ont of the ordinary category of Hindu family 
property. 

Per Brot J .—A Babooana grant is made to a junior member of the family 
and to his descendants in the male line for their maintenance, The grant is 
not of a partion of landed property to pay off a certain fixed sum of money 
which the grantee is entitled to alaim on account of his maintenance from the 
Raja, but it is a grant for the maintenance of the grantee and his male 
deacendants so long as there are any. 

Appeal by the Defendant. 

Suit for partition. 

The facts and argument appear sufficiently from the judg- 
ment. - 

Messrs Fackson and Hill and Babus Lal Mohan Doss and 
Baldeo Narayan Singh for Appellant. 

Mr. Garth, Dr. Rash Behary Ghose and Babus Umakali 
Mukerji, Golap Chunder Sarkar, Akhoy Kumar Banerji, Laksint 
Narain Singh and Chandra Sekhur Prosad Singh for the 
Respondents. 

C. A, V. 

The judgments of the Court were as follows :— 

Brett J.—1 agree entirely with the conclusions arrived at by 
my learned brother in his judgment and with his reasons and I 
hold that the appeal must be dismissed with costs. I only desire 
to add a few supplementary remarks. 

The line of argument which has been taken by the learned 
counsel for the appellant has been that property which forms the 
subject of a Babooana grant is not the property of the joint 
family, that it is alienable at the will of the grantee, and that the 
incidents which attach to the Raj must be held to apply to the 
property which forms the subject of the Jadooana grant to the 
extent that as in the case of the Raj the junior members of the 
family have no right to claim partition or to retain alienation 
because they have no rights of ownership, so in the case of a 
babooana grant the junior members of the grantee's family have 
no such rights. 

In other words his argument amounts to this that under a 
babooana grant the property passes to the original, grantee 

(1) (1006) I, L, B. 88 Oalc, 1158, 
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absolutely and he has the right to alienate the whole or any part 
of it subject to no restraint from the junior members of his 
branch of the family who too have no right to claim partition, 
and from this it follows that the grantee has full power to dispose 
of the property by will. ; 

The argument cannot in my opinion be sustained eisher in 
principle or by authority. 

A babooana grant is made to a junior member of the family 
and to his descendants in the male line for their maintenance, and 
and if the line of argument of the learned counsel were follówed 
to its logical coriclusion the result would be that the object for 
which the graats are made might be defeated by the first grantee 
who could dispose of the whole of the property at once and so 


_ defeat the right of all his descendants in the male line. 


The argument of the learned counsel that the whole or any 
part of the property covered by the grant is alienable by the 
first grantee is based on the contention that the property passes 
to him as an absolute gift and by such transfer ceases to be ances- 
tral and becomes the self-acquired property of the grantee only. 
In my opinion the contention is not sound in principle. Admit- 
tedly the property which forms the subject of a babooana grant 
is ancestral in the hands of the grantor, and applying the prin- 
ciple laid down in the case of Muddun Gopal Thakoor v. Ram 
Buksh Pandey (1) the property would not lose its original 
character by reason of the grant nor in the present case would it 
lose it under the terms of the grant. The grant is made for the 
maintenance of the grantee, as a junior member of the family, 
and his descendants in the male line subject to the restriction 
that on failure of male descendanrs it reverts to the Raj. 

Now the right of the junior members of the family in the 
case of a Raj like the Darbhunga Raj to babooana grants for 
maintenance undoubtedly arises out of the fact that they are 
members of the joint family who, were it not for the special 
customs prevailing in the case of the Raj, would have the same 
rights as members of a joint Hindu family governed by the 
Mitakshara law ordinarily have under that law and those rights 
include a right to a share in the ancestral family property. In 
consequence of che incidents of primogeniture and impartibility 
which by immemorial custom attach to the Raj they lose their 
right, to enjóv a share of the family property, but asa compen- 
sation for that loss they are emtitled to receive from the Raja 


(D (1868) 6 W.R. 71. 
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certain portions of the landed property of the Raj as babooana 
grants for the maintenance of themselves and their descendants 
in the male line. The grant is not of a portion of landed pro- 
perty to pay off a certain fixed sum of money which the grantee 
is entitled to claim on account of his maintenance from the Raja, 
but itNs a grant for the maintenance of the grantee and his male 
descendants so long as there are any. The fact that the Raja 
continues to be registered as proprietor in the official registers, 
on which the learned counsel relies for other purposes, certainly 
supports the view that the property does not lose its original and 
ancestral character by reason of the grant or became the self- 
acquired property of the granteealone. It isadmitted that on the 
death of the original grantee the property passes to his heirs as 
ancestral property with all the incidents attaching to such pro- 
perty under the Mitakshara law. The grant is made under the 
&ulachar or family custom for the maintenance of male members 
of a branch of the family so long as there may be any, and not 
merely for the maintenance of the individualin whose name in 
the first instance the grant is made. There is in my opinion no 
reason which can in principle be supported for holding that the 
property which is the subject of the grant ceases to be ancestral 
only for the period that the first grantee lives so as to enable him 
to defeat the whole object of the grant. 

Nor can the argument be supported by authority. In the 
case of Baboo Gunesh Dutt Singh v. Maharaja Moheshur Singh 
and others (1) their Lordships of the Privy Council do not lay 
down, as the learned counsel suggests, that the incidents which 
attach to the Raj must be held to attach to the grant because 
they hold that “the property is never separated from the Zemin- 
dary at all"; in fact that opinion is expressed to distinguish 
Babooana grants from absolute grants. The learned counsel 
admits that the right of primogeniture and impartibility which 
are incidents of the Raj itself cannot apply to Babooana grants, 
and it is not clear on what he bases his contention that because 
the right of alienation is not restricted in the case of the holder 
of the Raj therefore the holder of a Babooana grant has the 
same unrestricted right. 

The grant in the case of Raya Nursing Deb v. Roy Koylashnath 
and others (2), on which the learned counsel relies, was not 
a Babooana grant at all. It was a grant of landed property 
made in discharge of a decree obtained for a specific sum of 


(1) (1855) 6 M. I, A. 165 (See page 107). (9) (1862) 9 M. I. A, B6. 
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money as maintenance, That case has therefore no application 
to the present. 

Nor do the cases of Sartraj Kuari v. Deoraj Kuari (1) and of 
Sri Raja Rao Venkata Surya Mahipati Rama Krishna Rao 
Bakadurv. The Courtof Wards and Venkata Kumari Mahipati Surya 
Rao (a) assist his argument. They simply lay down what affe the 
incidents which attach to the Raj itself, which in this case are not 
disputed. 

In the case of Rameswar Singh v. Vibender Singh (3), it is not 
laid down as the learned counsel suggests that the original gran- 
tee of a baboocna grant has the right to alienate the whole or 
any part of the property covered by the grant subject to no res- 
traint by other persons interested in the grant, but that the right 
to alienate may be exercised for sufficient and good cause. And in 
the case of Rem Chunder Marwari v. Mudeshmar Singh (4), it 
has been laid down that a babooana grant of ancestral property by 
the owner of an impartible estate to enure for the benefit not 
only of a junior member of the family but of his male descendants 
in the direct line does not lose its ancestral character by the grant. 
It does not become self-acquired property, in the hands of the 
grantee or his direct male descendants. The latter case is direct 
authority against the contention of thelearned counsel and though 
we have been informed that the case is under appeal to the Privy 
Council, I see no reason to dissent from it. In fact I am in agree- 
ment with the view taken by the learned judges in that case. 

No authorities have been quoted to support the contention 
that the property covered by a babooana grant becomes self- 
acquired only so long as it is in the hands of the original grantee 
and in my opinion the contention is unsound. 

It follows then that the property being ancestral, the other 
members of the family have the rights in it which they can claim 
under the Mitakshara law, that is the right to restrain alienation 
except in cases of legal necessity and the right to claim partition: 
and the original grantee has no power to dispose of the property 
by will. f 

The plaintiffs are therefore entitled to the relief claimed and 
the appeal must be dismissed with costs. 

` Chitty J.—This isan appeal from a decree of the District 
Judge of Darbhanga passed in favour of the plaintiff and ordering 
(1) (1888) L. T. 15 I, A. 51; L L R. 10 All. 372. 


(2) (4898) L. E. 28 I. A. 89 ; I L. B, 22 Mad. 888. 
(8) (1905) 1. L. R, 39 Calo. 688. (4) (1900) I. L. B. 83 Calo, 1158. 
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a partition of the property in suit. : The plaintiff Babu Bhabeswar 
Singh instituted the suit against kis brother Babu Laliteshwar 
Singh and his five nephews. His claim was (1) for a declaration 
that the alleged will of Babu Guneswar Singh (father of plaintiff 
and defendant No. 1, and grand-father of the other defendants) 
dated 17th March 1903, was invalid and ineffectual against the 
property in suit ; (2) that it be determined that the property was 
joint and the plaintiff's share therein was one fourth and (3) that 
the said property be partitioned. He further put forward a claim as 
against defendant No. 1, for an account, for a receiver, and for dis- 
covery. The relationship of the parties and their position in the 
family of the Maharaja of Darbhanga appears from the following 
Geneological table :—* 

There isno question that the parties are members ofa 
Hindu family governed, save for any special custom, by the 
Mitakshara Law. The property in dispute is the Pergana Padri 
and any accretions of it which there may be. This Pergana was 
granted by a former Maharaja Rudra Singh to his second son 
Guneswar according to the &u/ackar or custom of the Durbhauga 
family, as babooana, that is to say, for the maintenance of himself 
and his descendants in the male line, with the condition that on 
failure of male heirs in such line the 2roperty should revert to the 
Raj. The grant appears to have been made before any of Gunes- 
war's sons were born. The grant was not by Sanad, but it is 
referred to in a Sanad, dated 7th Phalgun 1257 and granted by 
the Maharajah Rudra Singh in favour of his eldest son and 
successor Maharaja Maheshwar Singh. Guneswar enjoyed the 
property during his life time, and dealt with it in various ways, to 
which we shall hereafter refer. He had four sons to each of whom 
he appears to have made an allowance. Two predeceased him 
and at his death defendant No. 1 was tbe elder of the two, then 
surviving. At the close of hislife Guneswar was removed to 
Benares, where he was under the care of defendant No. 1. He is 
said to have executed on 17th March 1905 a will of which he 
appointed defendant No. I executor trustee. The effect of the will 
was to tie up the whole property, (subject to an annual allowance 
of Rs. 11,000 to each of his sons or their respective descendants) 
for an indefinite period after the testator’s death for the payment 
of the debts incurred by him during his life time. The will 
further provided for the maintenance and upkeep of the family 
idols, dedicating as debutter certain specified properties. Finally 

* Bee next pege 
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by the will after the satisfaction of all the debts due to creditors Ovin. 

and also the settlement ofall disputes and suits relating to the 1908, 

estate, the residue of the estate was to be partitioned among the Laliteswur Bingh 

four branches of the family. The fectum of this will was dis- s. 
Bhabeswar Singh. 


puted and defendant No. 1’s application for probate was contested. = 
The Court of first instance refused probate, but that decision was OMtty J. 
reversed on appeal to this Court.- A further appeal to His 7 

. Majesty in Council has been lodged, but for the purposes of the 

present case, the will must be regarded as having been executed, 

and as being the last will and testament of Babu Guneshwar Singh. 

The appellant in his written statement contended that the will 

was valid and operative, that Babu Guneshwar Singh was competent 

to execute auch a will, and that a custom of executing such wills 

prevailed in the Durbhanga family. He further submitted that 

even if the said will was not valid, in view of the nature of the 

tenure held in the said Pergana Padri and the incidents thereof 

the same was not liable to partition, and that neither plaintiff 

nor any of the defendants could claim such partition. 

Eleven issues were framed by the learned Subordinate Judge 
before whom the suit originally came. "They are set out in the 
judgment now under appeal. The point for our determination 
may however be stated broadly thus :—was the babooana grant in 
the hands of Babu Guneshwar Singh ancestral or self-acquired 
property ? If the former, his interest therein ceased at death and 
he could make no valid testamentary disposition with regard to 
it. Ifthe latter, he could dispose of it as he pleased. 

The appellant's counsel argued on the following lines : (1) 
there was no partition (he said) of the properties, the subject of 
the babooana grant, from the properties of the parent Raj: the 
inability of a father to alienate arose from the interest of his sons 
acquired at birth : the property in paternal and ancestral estate 
acquired by birth under. Mitakshara Law was so connected with 
the right to partition, that it did not exist where there was no 
such right : therefore (he argued) there was no proprietary right 
in this estate on the part of the sons. (2) That the eldest son. 
where the Mitakshara Law prevails and there is a custom of 
primogeniture, does not become a co-sharer with his father in 
the estate : therefore to exclude the general operation of law as 
to an estate being alienable 2 custom that it is inalienable must . 
be proved. (3) The testator, if he could alienate by gift might 
do it by will. (4) The right to have a dadoogna allowance does not . 
create a community of interest which would be a restraint on an. 
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alienation. (5) To prevent alienation there must be a co-ownership 
in the son or sons. (6) The burden of proof is upon those who 
seek to restrain alienation and(7) where there is no right on: 
the part of the sons to partitian, there is no right to the estate. 

The fallacy of this argument appears to me to lie in the 
assumption that the peculiar incidents attaching to the Raj 
itself must necessarily attach also to the property granted out of 
it as babooara. The attribute of impartibility and the custom i 
of succession by primogeniture, which undoubtedly obtain with 
regard to ths Raj itself, have arisen for a particular purpose, 
namely, to keep the Raj intact from generation to generation in 
the direct male line. This custom is well rocognised, and has 
been accepted by the Courts. But for it, however, the family 
would be subject to the ordinary Mitakshara Law. Now the 
peculiar incidents of the tenure of the Raj itself do not, it is 
conceded, apply in their emtirety to property granted to the 
younger members of the family who are styled Babus. The grant 
is one for maintenance and is irrevocable only so long as there are 
in existence direct male descendants of the grantee ; but on failure 
of them it reverts to the Raj. It is not subject to the rule of primo- 
gehiture-; brt descends to all the male members of the grantee's 
line according to the ordinary rulesof inheritance. The custom 
therefore which operates in the case of the Raj itself cannot be 
held to apply to a ġabooara grant without the requisite proof 
which is necessary in such cases. THe burden of proof would lie 
upon the person seeking to establish the particular custom, and 
to take the case out of the ordinary category of Hindu family 
property, that is to say, in this case upon the appellant. 

A considerable body of evidence has been adduced upon the 
point but we do not consider it necessary to examine it in minute: 
detail. 

Much reliance was placed by the appellant’s counsel on the 
fact that Maharaj Kumar Nitreswar Singh made a will. Babu 
Nitreswar Singh was a son of the Maharaja Rudra Singh and had 
obtained Pergana Nisankpur Khudha as his dadooana grant. He 
left 2 infant sons and several daughters. He certainly on 31st 


~ July 1883, made a will whereof he appointed the late Maharaja 


Sir Rameswar Singh Executor and the Maharaja obtained probate 
of it." The value of the circumstance as tending to establish a ` 
custom is however not great. By the will the testator desired - 
that provision should be made for the marriages of his then 
unmarried daughters, and the guardianship of his sons, but ’ 
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beyond that the property was left to his two sons. He did-not- 
therefore atempt to alter the ordinary course of inheritance. 
There was no contest or occasion for dispute regarding that will 
and it may well have been accepted as an expression of the 
testatdt’s wishes, which left matters very much ‘as they would 
have been, had no such will been made. This solitary instance 
of a purely negative character cannot be regarded as proof of 
the custom to which appellant desires to establish. 

Then there was evidence of gifts by some of the Babus of 
small portions of land out of their respective Parganas. . 

Babu Kirat Singh in 1818 appears to have made a gift of 
41 bighas of land to Sri Harlata Ojhain. Nearly 40 years later 
in 1857 he divided his property between his two sons in the 
proportions of 9 annas to 7 annas. There is nothing to show 
that the sons or either of them raised any objection to this 
course, It was probably a family arrangement. We then find 
some 8 alienations by Babu Guneshwar Singh himself of small. 
plots of land in no case exceeding 50 bighas. The plaintiff. 
contended that these had been made with the express consent of 
Babu Guneshwar Singh’s sons. The finding of the learned District 
judge on this point is not quite clear, but this much is certain 
that they raised no objection to any of these alienations. They were 
made on particular occasions, and to particular persons, e. g. to the 
family.priests in connection with the Sradh ceremonies of the donor's 
wife. They were such small alienations as the head of a family might 
well make without question by his co-sharers. They cannot in 
our opinion be taken as proof of a custamary power of alienation, 
which could be enforced against the will of other members of 
the family. There is lastly a considerable body of oral testimony 
but it really does not carry the matter much further. The 
appellant who is the eldest member of the family did not himself 
venture into the witness box. We were told that this was because 
he had been disbelieved by the Court of first instance in the 
probate proceedings. That could hardly be an excuse for his 
declining to give evidence in a subsequent case, if his testimony 
could further his contention. It may therefore be assumed that 
it could not. There is upon the record his deposition in the 
former case, in which hè stated :—'" Had the will not been 
executed, so far as I know, I would have been the kusta of the 
family, all my father’s properties are joint, ................... *I have 
not enquired whether the babooana interest is parable or not.” 
This is certainly an admission. which in the absence of any 


183 


OFI, 
1908. 
— 
Ialiteswar Singh 
v, 
Bhabeswar Singh, . 


Chitty J.. 


= 


THB OALOUTTA LAW JOURNAL. [Von VIL” 


present explanation by the appellant must be taken against him. 
On the evidence as a whole I entirely agree with the learned 
District Judge that no family custom has been proved, which 
would authorise an alienation of this property by will. 

It was argued by appellant’s counsel that this cafe was 
practically concluded by the decision of the Judicial Committee 
of the Privy Council, in the cese of Rant Sartaj Kuari v. Rant 
Deoraj Kuari (1) ; but that case, as also the others cited and relied 
upon by him, dealt with the tenure of the impartible Raj itself. 
They did not touch the question of the character of babooana 
property, which as I have pointed out is subject to different 
considerations. The other cesess were Baboo Gunesh Dutt 
Singh v. Maharaja Moheshur Singh (2), and Sri Raja Rao 
Venkata v. Court of Wards (3). 

The case of Muddun Gopal Thakoor v. Ram Buksh Pandey 
(4), is an authority for the proposition that landed property 
acquired by a grand-father and distributed among his sons does 
not by such gift became their self-acquired property so as to 
enable them to dispose of it to the prejudice of the grandsons. 
So here the grant of the Pargana Padri to Babu Guneshwar 
Singh as babooana did not make it his self-acquired property. 
The question of the nature of Jedo0ana grants in the Durbhanga 
family has been before this Court recently in two cases, and those 
decisions are adverse to the appellant’s contentions. Those cases 
are Rameswar Singh v. Vibender Singh (5), and Ram Chandra 
Marwart v, Mudeskwar Singh (6). The question in each case 
was as to creditors rights, the contention being that babooana 
property was inalienable and so not available for the satisfaction 
of debts, In the latter case the learned Judges say :—" The 
grant was made by the owner of the impartible Raj estate to 
enure for the benefit not only of Guneshwar Singh but of his 
direct male line. It was ancestral property in the hand of the 
Rajah and did not lose its character by the transfer." With that 
expression of opinion I entirely agree. It is said that an appeal 
is pending to His Majesty in Counsel against that decision, but 
that cannot affect the decision in the present case. If, as I think, 
this property in the hands of Guneshwar Singh was ancestral 


, property, his sons acquired an interest in it at their birth. He 


(1) (1888) 15 L A. 61; I. L. Rall 373. 
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had no interest in it of which he could dispose by will, and the OIvin. 
property is now subject to the ordinary incident of ancestral 1908. 
property namely partition between the present owners. The == 
appellant's contentions are somewhat kage for he is qud E 
constrained to admit (having regard to the provisions of the will Bhabeswar Singh. 
itself) that there must ultimately be a partition among the Chitty, J. 
descendants of Babu Guneshwar Singh. I am of opinion that ER 
learned District Judge’s decision is correct and that plaintiff is 
entitled to an immediate partition as well as to the other reliefs 
which he claims. 

The appeal is accordingly dismissed with costs. 


A. T. M. Appeal dismissed. 


Before the Hon'ble Robert Fulton Rampini, Acting Chief Fustice 
and Mr. 9ustice Ryves. 


RAJA PROMADA NATH ROY BAHADUR Oe. 
v. 1908. 
KINOO MOLLAH, akas KALA MIA AND OTHERS." Juns, 6, 6, 94. 
Undus influonco—The Indian Contract Aot, Amendment Act (VI of 1890) Re 


Bec. 8—Presunption—Landiord and (exant— Dominating the will— 
Kabwhyat unfairly obtained, onne—Keecutants—Suii to st aside by one of 
the oweontants— Fraud — Ploadings—PFull partionlars. 
There is no broad or general presumption that & landlord, even an 
influential one, oan so dominate the will of his tenants as to induce them to 
make unconsionable bargain in his favour. 


The exws of proving that a kabwliyat was unfairly obtained lies on the 
person who alleges it. 

Where a habwliyat was executed by severa! persons it can not be set aside 
nga whole, when all tho executants did not question it, 


Per Hytes J.—It is incumbent on a party, be he plaintiff or defendant, 
who seeks to avoid a contract on the ground of fraud or undue fnfluence, to give 
in his pleadings full particulars of the circumstances on which he relies as the 
basis of his plea. It is not enough to boldly assert that, fraud or the like 
vitiated the contract, 
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Suits for arrears of rent in S. A. 2001 and for a declaration 
that a kabulyat is not binding on the plaintiff in 8. A. 2126. 

The facts of the case and argument appear sufficiently from 
the judgments. 

Dr. Rash Behary Ghose and Babu Satish Chunder Chose 
for the Appellant. 

Babus Nil Madhub Bose, Shib Chunder Polit, Surendra 
Chunder Sen and Anslendra Nath Roy Chowdhury for the Res- 
pondents. 

C. A. V. 

The judgments of the Court were'as follows :— 

Rampini C. J.—These two appeals Nos. 2001 and 2125 of 1906 
are appeals against the decision of Mr. K. N. Roy, District Judge of 
Jessore, dated the 3oth July 1906, in which he disposed of two 
appeals intwo analogous suita The first suit, to which appeal 
No. 2001 relates, was a suit brought by Raja Promada Nath Roy for 
arrears of rent due under a abulyat, dated the 29th Kartic 1302, 
executed in his favour by the 6 defendants, who are the sons and 
widows of one Farajuddin Mollah deceased. The other appeal 
No. a125 relates to a suit brought by Abdul Rashid, one of the 
minor sons of Farajuddin Mollah, through his next friend Basir 
Mollah for a declaration that the Aadulyat of 1302 is not binding 
on him, that it was extorted by false intimidation, force, fraud 
and collusion, and that a decree obtained by the Raja Promada 
Nath Roy in 1901 in the Court of the Munsiff of Narail on the 
basis of this Aadulyat is wholly void. To this suit, the minor 
plaintiff Abdul Rashid made the Raja Promada Nath Roy, as 
well as the widows and other sons of his father Farajuddin 
Mollah parties defendant. The Subordinate Judge decreed the 
rent suit and dismissed the suit relating to the kadulyat. The 
District Judge has reversed his decision in both cases. He has 
held that the Aabulyat of 1302 was obtained by coercion and fraud. 
He has therefore set it aside, declared the rent decree of rgor 
void and has dismissed Raja Promada Nath Roy's suit for rent. 

Raja Promada Nath Roy who was plaintiff in the suit for 
arrears of rent, and defendant No. 1 in the suit for the cancellation 
of the Kabulyat and previous rent decree, now .appeals. His 
grounds of appeal are (1) that the District Judge could not set 
aside the' previous decree for rent : (2) that in any case he could 
not set it aside except in favour of the plaintiff Abdul Rashid: 
(3) that in the suit for the cancellation of the &abulyat, the 
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plaintiff should not have been allowed to set up inconsistent 
pleas of coercion and collusion, fraud and undue influence (4) 
that in deciding this suit the District Judge has misplaced the 
burden of proof: (5) that he has not considered the effect of 
the previous rent decree : (6) that the facts found are not suff- 
cient* to sustain the findings of fraud and undue influence : 
(7) that the District Judge has misconstrued the terms of the lease : 
(8) that he is wrong in finding that the mother of Abdul Rashid’ 
had no authority to execute the lease on behalf of her minor 
sons and (9) that the whole &aóulyat cannot be set aside at the 
instance of the plaintiff Abdul Rashid. 

A preliminary objection has been taken to the hearing of 
the appeals Nos. 2001 and 2125 on the ground that the appeal 
No. 2001 is barred by limitation as against the respondents 
Nos. 1,4 and 6, and appeal No. 2125 is barred as against the respon- 
dents Nos. 2 to 7, as the appeals were filed on the 12th November 
1906, and these respondents were not added till the 8th July. I 
may deal with this preliminary objection at once. These res- 
pondents were obviously not added owing to a mistake of the 
clerk of the appellants’ pleader Babu Satis Chunder Ghose. I 
would therefore over-rule the objection and admit the appeals: 
against these respondents. 

I will first dispose of the appeal in the suit for the cancell- 
ation of the &abulyat or lease and the avoidance of the previous 
rent decree. The District Judge finds that under section 2 of 
Act II of 1899 the landlord Raja Promoda Nazh Roy was in a 
position to dominate the will of the executants to the deed, who 
were his tenants, and hence that the burden of proving that such 
a contract as was made by the kabulyat was not induced by 
undue influence lay on him. He then goes on to find that the 
terms of the Kabulyat are illegal and extortionate, that it was 
obtained by undue influence, and is therefore inoperative. He 
winds up by setting it aside not only in favour of the plaintiff, 
but in favour of all the other executants, who sought no relief 
from it, and who did not appeal against the Subordinate Judge's 
decree ‘dismissing the suit for its cancellation. It would appear 
to me that in all these findings the learned District Judge is in 
error. In the first place, he should not have set aside the 
Kabulyat in favour of the defendants who did not seek for relief 
against it and who did not appealto him. In the second place, 
the terms of the lease do not appear to me to be extertionate 
and illegal. Farajuddin, the father of the plaintiff and of the. 
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other male executants of the lease had in 1295 executed in favour 
of the Land Mortgage Bank, the Raja's predecessor in title, a lease 
for 4 khadas 11 pakhis of land at a rental of Rs. 97-8, according 
to the judge, “ Farajuddin died in 1297, and in 1298 the Land Mort- 
gage Bank brought a suit for rent against his heirs, the present 
plaintiff and the tenant defandants (rent suit No. 23 of »891) 
in respect of 17 khadas and odd by accretion and claimed increased 
rent. The Civil Court Amin who was deputed to make a local 
investigation, found the area to be 17 khadas and the Court 
passed a decree at Ra. 121 and odd. The appeal against this 
decision was dismissed on the 22nd September 1894. The 
defendent No. 1 Raja Promada Nath Roy Bahadur, who purchased 
the right and interest of the Land Mortgage Bank then obtained 
the Zabulyat in question from the heirs of Farajuddin in respect 
of 17 khadas and 3 pakhis of land at the annual rent of Rs. 447 
with a Aayut of Rs. 103." 

Now, the Judge says the rent was pushed up from the 
original rent of Rs. 121 and odd per year to Rs. 550. But this would 
seem not to be necessarily an enhancement, but was due to 


' increased rent being payable for additional land added to the 


subject of the lease. The original rent was Rs. 97-8 for 4 khadas 11 
pakhis, subject to a &ayn£ of about Rs. 30. The Land Mortgage 
Bank got a decree for Rs, 121, being unable to prove the increase 
in the area alleged by it. Then, the land was measured and 
found to be 17 khadas; so the rent was increased. But 
there is nothing to show that the increased rent of Rs, 550, with a 
hajut of Rs. 103, was an excessive rent or in any way contravened the 
provisions of the rent law. Then, the Judge has said: “ While 
the first &abulyat conferred a permanent tenure with a right of 
transfer to Farajuddin, the Rajah’s £aóulyat confers on his heirs 
only a right of occupancy without a right of transfer, secondly, 
while in the first, full rate of Rs. 2 per pakhi was to be charged, 
when the land would be fit for all kinds of crop and Re. 1-10 was 
to be charged, when it is fit only for cultivation of some crop, 
in the Raja’s kabulyat these rates are to be charged whenever the 
land is measured. There are many other conditions inserted in 
the Raja’s &abulyat, which are either illegal or extortionate. It is 


not likely that if all these terms had been clearly explained to. 


the executants, and a free will left to them that they would 
execute the Aabdulyat.” But the first &abu/yat did not make the 
tenure permanent or transferable. It only made it enjoyable 


from generation to generation 7, e. heriditary.. It could not make 
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it permanent, and therefore transferable for the rent was always 
enhanceable and the tenants subject to eviction. 

Iam further of opinion that the onus of proof has been 
misplaced. It seems to me most. unreasonable to say, as the 
Judge has said, that a landlord is.in a position to dominate the 
will of the tenant. If this were ao, then the onus would always 
be on the ‘landlord to show that every lease executed in his 
favour was not extorted by means of force or undue influence. 
It may be doubted too, if there were sufficient grounds for 
concluding that the widows of Farajuddin were in such a state of 
fear, ignorance and helplessness at the time of the execution of 
the lease as not to know what they were doing. But whether 
or not they were in such a state, this can only apply to the execu- 
tion of the lease by Abejunnissa on behalf of Abdul Rashid. 
The other executants were either adults, or do not sue to set it 
aside. It is true that the finding of the Judge that the execution 
of the lease by Abdul Rashid’s mother is void owing to coercion is 
a finding of fact, with which we can not ordinarily interfere in 
second appeal, but I consider that this finding is vitiated by the 
misplacement of the burden of proof which in my opinion has 
been erroneously placed on the defendant the Raja Promada 
Nath Roy. On the whole, then I consider the lease to be binding 
on all the executants except Abdul Rashid, who alone sued to 
have it set aside. As regards the others, the contract appears to 
me to be a joint and several one, binding the executants of it 
who are in occupation of the land. It would be unreasonable to 
allow the executants to escape from their liability to pay rent 
under the lease, while they continue to bold and enjoy the profits 
of the land. 

The lease must therefore I think be held to bind all but 
Abdul Rashid. As for the finding of fact in the case of Abdul 
Rashid, as the finding was wrongly arrived at, the case should I 
think go back to the lower appellate Court for a fresh finding on 
this issue, after placing the onus of proof on the plaintiff. - 

As to the authority of the mother of Abdul Rashid to 
execute the kabulyat for him, this need not be determined until it 
is decided whether the execution of the lease was obtained by 
coercion or fraud. But on this point, I would call the attention 
of the lower appellate Court to the cases of Watson & Co., v. 
Sham Lal Mitter (1), Mafassal Hossain v. Basid Sheikh (2). In 


(1) (1887) 6 L. B. 14 L A. 178 ; I. L, B. 15 Calo. 8 
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the lease itself it is said that the lease is being executed for the 
benefit of the executants. The District Judge is also in my 
opinion in error in his views with regard to the previous decree of 
1901 for it is clear that this decree should not, as the Judge says, 
fare the same fate as the Aabulyat, There was no question of 
fraud or coercion set up or proved in the suit in which this decree 
was obtained. No fraud was practised on the Court. Whatever 
the decision of the Judge as to the validity of the kabulyat, so. 
far as Abdul Rashid is concerned, this decree of 1901 must stand 
good and cannot be declared vaid, even as against Abdul Rashid. 
It is to be noted that the Subordinate Judge finds rent under 
the kadulyat was previously paid by the defendants. He says : 
“Tt is in evidence that rent was paid by Faraj’s heirs in terms of 
the £abulyat, Exhibit A, and the rent decrees (both original and 
appellate) hase been admittedly satisfied. Plaintiffs mother, 
step-mother (defendant No. 6) and step-brothers paid rent to 
defendant No. 1 in accordance with Exhibit A fora number of 
years and defendant No. 1 got rent down to the second quarter 
of 1307 at the full Jama mentioned in Exhibit A. It is too late 
for plaintiff and his co-sharers to have the decrees cancelled." 

I now turn to the case of the rent suit to which appeal 
No. 2001 relates,’ 

The grounds of appeal urged in this case arethat asthe defen- 
dants Nos. 1, 4 and 6 did not appeal to the District Judge against 
the decree of the 1st Court, the decree of that Court should not 
have been reversed as against them, and the contract being a 
joint and several one, and as Abdul Rashid is the only executant, 
who sues to set it aside, all but Abdul Rashid must be bound by 
it. This would appear to be the case. As against Abdul Rashid, 
whether he is liable for the rent sued for, or not, depends on 
whether he is bound by the kabulyat or not, and must abide the 
result of the finding for which that suit has been remanded, 

I would therefore decree both appeals against all respondents, 
except Abdul Rashid with costs in proportion. As regards Abdul 
Rashid, in thesuit to which appeal No. 2125 relates tbe case is 
remanded for determination of the question whether he is bound 
by the lease or not. Costs in proportion to follow the result. 

The rent suit, to which appeal No. 2001 relates is similarly 
remanded so far as Abdul Rashid is concerned to be disposed of 
in accordance with the determination of the question of Abdul 
Rasttid’s liability under the lease. Costs in proportion to abide 
the result, 
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The history of this litigation is as follows : 

Byves J.—Second appeal No. 2001 of 1906 arises out of a suit 
brought by Raja Promada Nath Roy as zemindar against 6 persons 
of whom one is Abdul Rasbid Mollah, a minor, on the allegation 
that these defendants were his tenants of the land in suit under a 
kabulyat dated the 29th Kartic 1302 and, at the date of the suit, 

. owed him Rs. 1800-11-3 ps. This suit was numbered r5 of 1904. 

Second appeal No. 2125 arises out of a suit brought by 
Abdul Rashid Mollah, the minor above-mentioned, through his 
guardian ad litem, against the Rajah, defendant No. 1, and 6 
other persons, his co-sharers, namely, his 3 brothers Bis mother, 
his father's second widow, and the widow of a deceased co-sharer 
as proforma defendants, in which he sought to set aside the 
kabulyat of the 29th Kartic 1302 and also to set aside a decree for 
arrears of rent which the Rajah, defendant No. 1, had obtained 
on the footing of that kadulyat in suit No. 19 of 1901 and which 
had been confirmed by the appellate Court and had been duly 
executed. This suit was numbered 339 of 1904. 

Both suits were filed in the Court of the Subordinate Judge 
of Jessore and were tried together. The Court of first. instance 
decreed the suit No. 15 and dismissed the suit No. 339. All the 
defendants with the exception of defendants Nos. 1, 4 and 6 in 
suit No. 15 appealed to the District Judge, but, in suit No. 339, 
Abdul Rashid Mollah alone appealed. Both appeals were decided 
by one judgment and both were decreed. From these decrees, 
two appeals have been preferred to this Court in both of which 
the Rajah is the appellant. 

The facts are as follows :—Ferajuddin Mollah held a lease of 
some 4 khadas of chur land from the Land Mortgage Bank on a 
kabulyat executed by him in Assar 1295. He died in 1297 and 
was succeeded by the respondents as his heirs. The Land Mort- 
gage Bank, in 1298, f.e., 1891, brought a suit against these heirs 
of Ferajuddin for rent in respect of 17 khadas odd, added, it was 
alleged, by accretion and claimed increased rent but, being unable 
to prove the increase in the area, as alleged, obtained a decree 
for Rs. 121, The Bank appealed. Pending the appeal, the 
Rajah acquired the Bank's right and title in the property and 
was substituted in the appeal as an appellant. The appeal was 
dismissed. Subsequently, the lands in the occupation of the res- 
pondents were measured and found to be 17 khadas odd, on the 
basis that this was the correct area, the £aóulyat in 1302, was 
‘executed by the two adult sons of Farajuddin, his widows on 
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Baja Promada Nath DOndents for some years paid rent to the Rajah according to the 
Hoy Bahadur abulyatas stated above. The Rajah had also successfully sued 
Kinoo Mollah. for rent in terms of the &abulyat and had executed his “decree. 

fy, J. against all the respondents. 

— . To the hearing of these appeals, a preliminary objection 
was raised on the ground that appeal No. 2001 is barred by 
limitation as against the respondents Nos. 1, 4 and 6 and.appeal 
No. 2135 is similarly barred against respondents Nos. 2 to 7 
inasmuch as their names were not brought on the record of the 
appeals which were filed on the 12th November 1906 until the 
8th of July 1907. We, however, are satisfied by the affidavits filed 
on behalf of the appellant that the omission to enter the names 
of these respondents was due to a clerical error or a mistake of 
the clerk of the learned pleader for the appellant, and was not 
intentional. We, therefore, overruled the objection and allowed’ 
the appeals to be heard against all the respondents. 

It will be convenient to deal, first, with appeal No. 2125. 
The plaintiff in the suit to which this appeal relates stated in his 
plaint that the .Rajah (defendant No. 1, appellant) by his 
" mofussil agents began to cause loss to the plaintiff and his 
mother in various ways and then having brought this plaintiff's 
mother and other co-sharers to their side by means of false inti- 
midation (sc), force, fraud and improper inducements and having 
colluded and joined with the defendants Nos. 2, 3, 5 and 6 got 
them to execute a kabulyaton the 29th of Kartic 1302 in favour 
of defendant No. 1." In my opinion, the plaint in this form should 
not have been received by the Court of first instance. Not only. 
are some of these allegations inconsistent with each other but 
no particulars are set forth on which any of these allegations 
which are really inferences of law could be based. It has repeatedly 
been held that it is incumbent on a party, be he plaintiff 
or defendant, who seeks to avofd a contract on the ground of 
fraud or undue influence, to give in his pleadings full particulars 
of the circumstances on which he relies as the basis of his plea. 
It is not enough to boldly assert that fraud or the like vitiated 
the contract. If authority is required for this proposition, see 
Ganga Narain Gupta v. Tilak Ram Chowdhury (1). The plea-- 
dings,in this case were most unfair. The defendant No. 1 had 
no knowledge of the case he had to meet. .All.he could do 

. (1) (1888) L L. B. 15 Calo. 588. : 
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under the circumstances was to deny, as boldly, the truth of PITE 
the plaintiffs allegations. The Court, however, on these plea- 1908, 


dings, fixed the issue ‘whether the adulyat was taken by Baja Promada Nath 
coercion and misrepresentation by the officers of defendant ^ Roy Bahadur ` 
No.1?” Strictly speaking, that was not the proper form in Kinoo Mollah. 

which to frame the issue. The Court should have ascertained 
the circumstances alleged by the plaintiff on which he relied 
showing coercion and misrepresentation and then found whether 
those circumstances had been proved and, if proved, whether in 
law they amounted to coercion and misrepresentation such as 
would justify the setting aside of the contract. The Court of 
first instance, however, took the evidence tendered by the parties 
and, although it laid the onus (as I think wrongly) of proving 
that the &aónlyat was not obtained by coercion or misrepresent- 
ation on.the defendant No. 1, it held that he had discharged it 
and dismissed the. suit. On appeal the lower Court seems 
to have approached the question in this way. The learned 
Judge says the defendant No. 1 is an influential landlord [though 
apparently an absentee landlord as he lives in the District of 
Rajshahye] and the plaintiff is a tenant, therefore the defendant 
was in a position to dominate the will of the tenants and he 
lays down thelaw as follows: Under sectien 2 of Act VI of 
1899, the defendant No. 1 being the landlord and the plaintiff 
and the other defendants being his tenants, he was in a position 
to dominate the will of the others and the burden of proving 
that such a contract as was made by the kabulyal was not induced 
by undue influence lay on him. Here, I think, he has gone 
much too far. There cannot be any such broad or general 
presumption that a landlord, even an influential one, can so 
dominate the will of his tenants as to induce them to make 
unconscionable bargain in his favour.” The learned Judge has, 
in arriving at the conclusion that the contract of lease evidenced 
by the Aabulyat was unfair, relied mainly on the terms of the kabu- 
/yat itself. First he says that the rent has been greatly enhanced. He 
says "the rent was pushed up fromthe original rent of Rs. 121 
odd per year to Rs. 550.” The learned Judge, however, has 
omitted to notice the fact mentioned in the opening of this judg- 
ment that the original lease covered an area of only some 4 khadas 
at a rental of Rs. 97-8, and the reason why the Land Mortgage 
Bank obtained a decree for Rs. 121 was because they failed to 
prove in their suit that the area held by the respondents had 
been increased by accretion. When the land was measured at the 


RBywas J. 
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time of the execution of this &aóu/yat, it was found to be over 
17 khadas in area. Consequently it does not follow that the 
increased rent of Rs. 550 was an unfair enhancement, seeing that 
the area of the land had been increased four-fold. 

The next circumstance on which the learned Judge relies as 
showing unfairness is expressed in the following words: “ while 
the first &abulyat conferred a permanent tenure with a right of 
transfer to Farajuddin, the Rajah’s kabudyat confers on his heirs 
only a right of occupancy without a right of transfer." In my 
opinion, the learned Judge has misconstrued the first Aadulyat, 
as pointed out by the learned Chief Justice. It did not make 
the tenure permanent or transferable. It only made it enjoyable 
from generation to generation, that is, hereditary. It did not 
and could not make it permanent and therefore transferable, for 
the rent was always enhanceable and the tenants were subject to 
eviction. As I have said above, the learned Judge, in coming to 
the finding of fact that the Aadulyat had been obtained by the 
Rajah unfairly, has relied mainly an the inferences he has drawn 
from the terms of the two kabulyats. Itis open to us to construe 
those documents ourselves to see whether they could bear the 
interpretations put on them by the learned Judge. As pointed 
out before I do not think they do. When, then, the main 
foundation of this finding -proves on examination to be non- 
existent, it seems to me the finding itself cannot stand. If it 
goes, there does not seem to be anything else on the record to 
show that.the bargain was so ' unconscionable ' as to raise the 
presumption that the landlord has abused his position as landlord 
to dominate the tenants to his own unfair advantage so as to 
place the burden of proving the fairness of the contract on him. 
Whether there isany other evidence, apart from the terms of the 
kabulyat, upon which such a conclusion is tenable, it is for the 
District Judge to say. Ifthere is not, then the onus of proving 
his case affirmatively lies on the plaintiff. I think, therefore, that 
the case must be remanded to tbe District Judge for a finding 
whether or not the #abulyal was unfairly obtained, the onus of 
proving which lies on the plaintiff. These observations cover 
the main contentions of the learned pleader for the appellant. 

The next finding attacked is couched in the following words : 
“The widows were not certificated guardians of the minors as 
stated inthe kabulyat and had no authority to execute a Aadulyat 
in favour of the minors and change the character of the tenure." 
Now, Abdul Rashid Mollah alone brought the suit to set aside the 
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&abulyat as against him and, in my opinion, the lower Court 
should have limited the issue to the question whether the matter 
of Abdul Rashid Mollah had authority to execute the fabulyat on 
behalf of Abdul Rashid Mollah and should not have included the 
case of the other defendants who had not set up any such case 
for themselves. I think, therefore, that this issue namely, 
whether Abejunnissa had authority to execute the Aaóulya? on 
behalf of the plaintiff must be remitted to the lower Court for 
decision and, in this connection, I would call the attention of the 
lower Court to the cases of Robert Watson & Co., v. Sham Lal 
Mitter (1), and. Mafassal Hossain v. Basid Shetkh (a). 

The next point taken in this appeal is that the lower 
appellate Court should not have set aside the 4adu/yat and the 
decree as against all the respondents. Four of the executants 
were adults of whom two were the widows of Farajuddin. They 
have not attacked the Aadulyat. In fact, as mentioned above, 
they have acquiesced in it and paid rent according to its terms. It 
does not follow, even if the 4adulyat is held not to bind Abdul 
Rashid Mollah, that it does not bind the other executants who 
have been in occupation and enjoyment of the land. The 
transaction is either a joint one, as I prefer to think, or a joint 
and several one, as argued on behalf of the appellant. If 
the latter, the respondents other than Abdul Rashid Mollah 
are responsible for the full rent as tenants If it is a 
joint tenancy and it is found that Abdul Rashid Mollah is 
entitled to repudiate it as against himself, the result would 
seem to be that the remaining respondents are jointly liable 
for their proportionate shares of the rent as tenants and, for 
the portion vacated by Abdul Rashid Mollah, they are respon- 
sible to the Rajah for his share of the rent as his agents 
Or guasi trustees, so long as they are in occupation and enjoy- 
ment of the whole of the land covered by the kabulyat. As 
against all the other respondents who, it may be remarked, did 
not appeal to the lower appellate Court from the decree of the 
Subordinate Judge which dismissed Abdul Rashid Mollah's suit, 
this appeal must, therefore, succeed and the Rajah will be entitled 
to proportionate costs of this appeal from them. 

It is next urged that the lower appellate Court was wrong in 
setting aside the rent decree as a whole, not only against Abdul 
Rashid Mollah but also against all the other respondentes. For the 


(1) (1887) 14 I. A. 178 ; L L, R; 15 Calo. 8. = 
(8) (1908) 40 L. J. 485 ; I. L. R, 34 Oalo, 86. 
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OIviL, reasons just given, it is clear that the lower Court should not 

1908, have set aside that decree as against the other respondents and, 

kaja P xnada Nath ‘further, I do not think it should have set aside the decree even 
Hoy Behadur against Abdul Rashid Mollah. In the plaint, it is alleged that the 


Kinoo “Molah, decree in question was obtained on "insufficient grounds WA It 
Rya J is then said: "In this case the plaintiff's mother was appointed 
—' guardian on behaif of the plaintiff, but being an illiterate purdah- 


nashin woman with no knowledge of business matters she could 
not properly look after the case in the first Court, Afterwards, 
although against the decision of the said suit an appeal was” pre- 
ferred in the Judge’s Court of this place, but the appellants were 
obliged to withdraw that appeal and not to carry on the same by 
reason of inducements and false hopes held out by the defendant 
No. 1 and his agents." It is quite clear that that case was fully 
litigated in the rent Court in which two of the defendants were 
the adult sons of Farajuddin and who were jointly interested 
with Abdul Rashid Mollah in resisting the claim. The appeal 
was withdrawn and there is no evidence on the record to subs- 
tantiate the allegations of the plaintiff Abdul Rashid Mollah, 
There was no fraud practised on the Court. If that decree was 
wrong, it should have been appealed against. It has been exe- 
cuted and it is too late now to set it aside even as against Abdul 
Rashid Mollah. 

To turn now to the rent suit appeal No. 2001. In that suit, 
all the six respondents were made defendants but only two per- 
sons filed written statements, namely, Abejunnissa and Kinoo 
Mollah, Abejunnissa pleaded that she was an illiterate purdah 
nashin woman and did not understand the kadulyat which she 
had executed. Kinoo Mollah pleaded that his mother Tarfunnessa 
Bibee had no power to execute the £adu/yat on his behalf; that 
advantage was taken of her being an illiterate and purdahnasin 
woman ; that she was misled; and finally that he does not 
believe that she in fact executed the kabulyal at all. 

The first Court found all the-issues against the defendants 
and decreed the suit against all. At these the defendants Nos. 1, 
4 and 6 did not appeal against that decree. I do not think, there- 
fore, that as against them the learned Judge could set aside the 
decree. As regards the others, andit must be remembered that 
they have acquiesced in the kabulyatfor a large number of years 
and in a former suit brought against them for rent, there was no‘ 
objection, of the kind, now set up by them, for the first time. 
As Abdul Rashid Mollah alone has sued for the cancellation of the 
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kabulyat, I do not think even if he succeeds in establishing that, Orm. 
as against him, the Aads/yat is void, that that finding can benefit 1908, 


the other executants of it. Whether Abdul Rasid. Mollah is Raja Promada Nath 
liable for rent under the decree must depend on the findings of Roy Bahadur 
the issues which we have remitted to the lower Court. As Kinoo Mollah. 


against the others, for more detailed reasons given in the earlier Rye J. 
part of this judgment, I think the appeal should be decreed. —- 


The -result is that both appeals are decreed as against all 
the respondents other than Abdul Rasid Mollah with propor- 
tionate costs. As regards Abdul Rasid Mollah, both cases are 
remanded to the lower Court for a finding whether he is bound 
by the lease or not. Costs in proportion to follow the result. 

A. T. M. | Appeals allowed ; cases remanded. 


Before Mr. Fustice Mookerjee and Mr. Fustice Casperss. 
TALEWAR SING AND OTHERS 


vU. , 


BHAGWAN DASS AND OTHERS.* 


Ciril Procedure Code (IIF of 1882), Sees, 50, 65, 188—Doowments when to be 

Alod— Second appeal—Krronoons egzeroise of disoration—Oirll Prioedure 

Code, Sec. 584, 

It is not obligatory on the plaintiffs, unless they are called npon to do so, 
to produce documents which are not such as onght to bare been produced in 
Oonrt when the plaint was presented. 

Afakbub Hoswin v. Patasu Kumari (1) and Gour Hures v. Pran Hurre (3) 
referred to, 

It is for the Court of first instance to deoido whether the documents which 
ought to have been mentioned in the original hst, or ought to have been pio- 
duced earlier, were not so produced for good and sufficient reasons, 

Section 188 of the Oode of Civil Procedure was enacted to prevent frand 
by the late production of suspicious documents, and not to shut ont formal 
evidence beyond suspicion moh as certified copies of public documenta or records 
of judicial proceedings, 

Syed Ihram Hossein v. Ram Lochan (8) and Zamokhhod Hirabhat v. The 
Baeratary of State (4) referred to. 

When a subordinate Court has refused in the erroneous exercise of its discre- 
tion to recelye documentary evidence which ought to have been accepted, the 
High Court has power to interfere under section 584 of the CivIl Procedure Code. 

Moni Lal v, Khiroda (5), Dori Das v. Pirjada (6) and Misekshi v. Vel (7) 
followed. : 


* Appeal from Ap te Decree No. 548 of 1908, against the decision of 
Baba Annada Obaran 1, Subordinate Judge, Gaya, dated the 18th December 
1906, confirming that of Babu D, C. Majoomdar, Munmff. Gaya, dated the 
19th May 1005. 


qi (1868) 1 B. L, R, 190, (4) (1898) I. L. R. 83 Bom, 178 
2) (1878) 21 W. B. 43 (5) (1908) I. L R. 30 Oalo. 740 
(3) (1874) 28 W. B. 29. (1884) T. L. R. 8 Bom. 377 


(7) (1885) I, M 8 Mad. 378 
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Appeal by the Plaintiffs. | 
- Suit to recover possession. _ 
. The facts and arguments Spies sufficiently from the judg- 
ment of the Court. 
Babus Mahendra Nath Ry and  Kulvant Sahay tor the 
Appellants. 
Babu Foy Gopal Ghosha for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—The subject matter of the litigation out of 
which this appeal arises, is an estate which was sold for arrears 
of Cesses, under the ‘Public Demands - Recovery Act, on the 
3oth September 1891. The plaintiffs allege that the effect of- 
the sale bas not been to affect their interest in the property, and 
that consequently they are entitled to recover possession from 
the auction purchaser. The purchaser resisted the claim mainly 
on the ground that the plaintiffs had no interest whatsoever in 
the property. The substantial question in controversy between 
the parties therefore was whether the estate was the property 
of the judgment-debtor Sangamlal alone or whether it was the 
property of a joint family of which the judgment-debtor as well 
as the plaintiffs were members. The Courts below have dismissed 
the suit on the ground that the plaintiffs have failed to prove 
that they formed members of a joint family with the judgment- 
debtor at the time when the properties were acquired. 

" "The plaintiffs have appealed to this Court and it has been 
contended by their learned vakilthat the decision of the Courts 
below is vitiated by reason of improper exclusion of. important 
documentary evidence tendered on their behalf in the Court of 
first instance. The suit was commenced on the-16th September 
1904 and tothe plaint was attached a list of documents which 
the plaintiffs stated would be produced later on. The first hearing 
of the case took place on the 8th December 1904, on which date 
the issues were settled and the 24th January was fixed for 
hearing. It was stated before this Court on behalf of both the 
parties when this appeal was argued, that on that date the 
plaintiffs were not called upon by the Court to produce “their 
documentary evidence. On the 22nd December following, 
documentary evidence was filed on behalf of the defendants., 
On the .6th January 1905 the plaintiffs put in a petition and 
filed along with it their documentary evidence; this petition 
explained the reasons forthe.delay. The- order of the Court 


` 
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upon the petition was that it should be filed. The case .was 
taken up for disposal on the 19th April 1905. The hearing 


proceeded and on the 27th April the plaintiffs asked for 


permission to use the documents, most of which had been 
mentfoned in the list annexed to the plaint and all of which had 
been filed in Court along with the petition of the 6th January 
1905. The pleader forthe defendants however took objection 
to the reception of the documents on the ground that they had 
not been filed in time and that they should be excluded under 
section 139 of the Civil Procedure Code. The Court of first 
instance gave effect to this objection. Evidence waa then taken 
and the case disposed of on the merits. It was found, first, that 
upon the evidence on the record as it stood the plaintiffs had 
not been able to establish that the disputed property had been 
acquired at a time when they formed members of a joint family 
with Sangram Lal ; secondly, that they had failed to prove that 
they had any share in the estate in controversy, and thirdly, that 
they had failed to prove their possession within twelve years 
of the suit. Inthis view of the matter, the suit was dismissed. 
The plaintiffs then appealed to the Subordinate Judge: and 
urged their objection that their documentary evidence ought not 
to have been excluded. The Subordinate Judge overruled this 
contention and upon the evidence onthe record affirmed the 
conclusion of the Court of first instance that the plaintiffs had 
failed to prove their title and possession. 

The plaintiffs have now appealed to this Court and on their 
behalf it has been argued that their documentary evidence has 
been improperly excluded. In our opinion this contention is 
well-founded and ought to prevail. The documents which have 
been excluded may be divided into two classes. There are some 
which were mentioned in the list annexed to the plaint.and there 
are, others which were produced for the first time in Court on 
the 6th January 1905. As regards the first class of documents 
it is clear that there is no good ground for their exclusion. The 
learned vakil for the appellants invited our attention to the 
provisions of sections 59 and 63 of the Code. Section 59 provides 
that “if a plaintiff sues upon adocument in his possession or 
power he shall produce it in Court when the plaint is presented, 
and shall at the same time deliver the document or a copy thereof 
to be' filed with the plaint. But if he relies on any. other 
documents (whether in his possession or power. or not) as 
evidence in support of his claim, he shall enter such documents 
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in a list to be added or annexed to the plaint." Section 63 then 
lays down that " a document which ought to be produced in Court 
by the plaintiff when the plaint is presented, or to be entered in 
thelist to be added or annexed to the plaint, and which is not 
produced or entered accordingly, shall not without the leve of 
the Court, be received in evidence on his behalf at the hearing 
of the suit." In the case before us the documents were not 
such as ought to have been produced in Court when the plaint 
was presented. It was therefore only necessary for the plaintiffs 
to enter them in the list which they annexed to the plaint. This 
was done. At the first hearing therefore when the issues were 
framed it was not obligatory on the plaintiffs to produce them 
unless they were called upon to do so. This is clear from the 
decision of this Court in the case of Mahbub Hossein v. Patasu 
Kumari (1), and Gour Huree Chawdkry v. Pran Huree Laha (3). 
So far therefore as the documents mentioned in the list annexed 
to the plaint are concerned there is no case for their exclusion. 
It is now stated, however, on behalf of the respondent, that 
when the issues were drawn up, a note was added at the foot 
thereof that the parties should produce their documents. If this 
was communicated to the plaintifs it would be their duty to 
file the documents mentioned in the list annexed to the plaint. 
Failure to do so would not, however, necessarily lead to their 
exclusion, as will presently be shown. 

As regards the other documents which were produced in 
Court for the first time on the 6th January 1905 and which had not 
been mentioned in the list annexed to the plaint the Court of 
first instance clearly had a discretion, whether to receive or to 
reject them. Now under section 139, Civil Procedure Code, no 
documentary evidence in the possession or power of any party 
which should have been, but has not been, produced iri accor- 
dance with the requirements of section 138 shall be received at 
any subsequent stage of the praceeding unless good cause be 
shown to the satisfaction of the Court for the non-production 
thereof. No doubt the plaintiffs have brought themselves within 
the scope of this section, and it was for the Court of first instance 
to decide whether the documents which ought to have been 
mentioned in the original list, or ought to have been produced 
earlier, were not so produced for good and suffcient reasons. 
At the same time we must remember the object which the 
Legislature had in view in enacting section 139, Civil Procedure 

(1) (1868) 1 B. L, R. 120, (2) (1878) 31 W, B, 43, 
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Code. It was pointed out by this Court in the case of Syed 
Ikram Hossain v. Ram Lochan Dutt (1), and by the learned 
Judges of the Bombay High Court in the case of Ranckhod 
Hirabhai v. The Secretary of State (2), that section 138 of the 
Code ‘was enacted to prevent fraud by the late production of 
suspicious documents, and not to shut out formal evidence beyond 
suspicion such as certified copies of public documents or records of 
Judicial proceedings. Now on an examination of the documents 
which the plaintiffs seek to produce at a late stage of this case, 
it turns out that by far the majority of them are copies of public 
documents. They are in most instances copies of Judicial 
proceedings as to the genuineness of which there could not be any 
possible controversy. There is only one document which does 
not fall within this description. It is a Aabulyat executed on the 
26th January 1899 by BharosiSingh in favour of Sangam Lal. 
We have not been informed whether this document was register- 
` ed. If it was a registered document it could not be suggested 
that there was any prejudice to the defendant by reason of delay 
in its production ; it could not be said that the plaintiffs wanted 
time to manufacture it. Under these circumstances we must 
hold that the documents which were not mentioned in the list of 
6th January 1905 should also be received in evidence except this 
kabulyat which may be received in evidence if it is a registered 
document, otherwise it will be excluded. 

The learned vakil for the respondents strenuously contended 
that even in the view that these documents have been improperly 
excluded, there is no cause for a remand, because upon the facts 
found by both the Courts below, the claim of the plaintiffs is 
obviously barred by limitation. "We are unable to accede to this 
contention. The documents which have been excluded relate 
not only to the question of title but also to the question of 
possession, and it is conceivable that if these documents had been 
received and acted upon, the conclusion of the Courts below upon 
the question of limitation might have been in favour of the 
plaintiffs. We. must, therefore, hold that the plaintiffs are 
entitled to have their case tried out after these documents have 
been received in evidence. There can be no possible question 
that when a subordinate Court has refused in the erroneous 
excercise of its discretion to receive documentary evidence which 
ought to have been accepted, the High Court has ample power 
to interfere under section 584, Civil Procedure Code ; see Moai 

(1) (1874) 23 W, B, 39 (3) (1896) I. L. B. 23 Bom, 178, 
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Lal Bandyapadhya v. Khiroda Dasi (1), Devi Das Fagjivan v. 
Piada Begum (2) and Minaksh: v. Velu (3). 
The result, therefore, is that this appeal must be allowed, the 


decrees of the Courts below discharged and the case remanded - 
to the Court of first instance in order that the evidence hich * 
has beem excluded may be received as directed above. The. 


plaintiffs will be at liberty to prove such of these documents as 
are required by law to be proved and the defendants will be at 
liberty to adduce rebutting evidence. 

` The costs o this appeal will abide the.result. 


A. T. M. i Appeal allowed ; case remanded. ' 


(1) (1808) L L, B. 20 Gale. 740. — (3) (1884) I. L. B, 8 Bom. 877. 
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Before Mr. Sustice Geidt and Mr. Fustice Chitty. 
RAJKUMAR SINGH AND OTHERS 
v. 
SHEO NARAIN SHA.* 
Coits— Mortgage decreo— Decros for costs, if part af — Other properties — Transfer 
ef Property Act (IV of 1882), Seo. 00. 

A decree for costs is a part of tho mortgage decree and in exeontion of 
such decree, the mortgaged properties must first be sold and only if such sale 


does not satisfy the whole decree, can the other properties of the mortgagor be 
proceeded with in the manner laid down in section 90 of the Transfer of 


Property Act. 
Maqbul Fatima v. Lalla Prasad (1) followed. 
, Rednosrar v. Juoda (3) and Damodar v. Budh Kuar (B) distinguished. 

Appeal by the judgment-debtors. 

Suit upon a mortgage. 

The material facts and arguments appear from the judgment. 

Babu Dwarza Nath Mitter for the Appellants. 

Babu Harerdra Krishna Mukherji for the Respondent.-. ^ 

The following judgment was delivered : 

The only question we have to decide is whether a decree- 
holder in executing a mortgage decree, can for the purpose of 
recovering the costs awarded by the decree, put up to sale 
properties other than the mortgaged property. The Subordi- 
nate Judge has held that he can and in support of his view has 

* Appeal fram Order No. 580 of 1006 against the order of Babe Barada 


, Prasad Bose, Subordinate a Saran, dated the 18th August 1908. 


a) (1899) LL. E. 90 All. b (8) A ne LE 185. 
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referred to two cases [Ruduessur Sein v. Jusoda (1) and Damodar 
Das v. Budh Kuar (2).] These however were not cases where 
the decrees had been for sale of the mortgaged properties. 
They were decrees passed for foreclosure where tbe mort. 
gage had been by way of conditional sale. The present 
case if similar to one dicided by the Allahabad High Court 
reported in Magbul Fatima v. Lalta Prasad (3), where it 
was held that the costs were really part of the amount for 
which the mortgaged property had been ordered to be sold. 
We are clearly of opinion that the decree for costs is a part of 
the mortgage decree and that the decree-holder must proceed 
in the first instance against the property mortgaged. It is only 
in the event of the.mortgaged property being found insufficient 
to, satisfy the mortgage decree that a decree-holder can proceed 
against the other properties, in the manner provided by section 
go of the Transfer of property Act. , 


In this view of the case we allow the appeal. and set aside 


the order of the Subordinate Judge allowing the decree-holder 
to proceed against properties other than the mortgaged proper- 
ties. . | es i 

` The appellants are entitled to their costs from the respon- 
dents, the hearing fees being assessed at three gold mohurs. 


, 
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Sa Before Mr. Fustice Mitra and Mr. Fustice Beli. 
l DURGA PRASAD 
v. 
7 “ MADHO PRASAD anp OTHERS.* 


Lis pandons—Tranafer of Property Act (IV of 1882), Seo. E 
i s Teteres, in immorablo property—Contontions suit. 


` A suit on a mortgage is a suit with respect to an interest in immovable 
property, and a suit for sale on a mortgage praying relief against the mortgagors 


and. “others. is „from the beginning a contentious suit within the meaning of 
sentilan 63 of the Transfer of Propérty Act, : 


 Pelyas Husain Khas y. Prag Narain (1) roforred to. f pus a 
wee 
KA trom ‘on Deoreo No. 188 of 1907, against the deoree of Babu, 
inga Ohunder n tional Subordinate J le: of Morufférpur, dated the 
17th December 1 -= 


- n 


(1) MN 563; LL, R99 AIL 899; L. B. 81 I. A. 102, - 


MER | Appeal allowed. 3 
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Appeal by Defendant No. 10. 

Suit on mortgages. 

The facts of the case and argument appear sufficiently from 
the judgment. 

Babu Provas Chunder Mitter for the Appellant. 

Babu Dwarka Nath Mitter for the Respondents. 


The judgment of the Court was delivered by 


Mitra J.—This is an appeal in a suit on three mortgages. 
One of the defendants in the suit was No. 10 who is the appellant 
before us. He was made a defendant because it was alleged by 
the plaintiff that he had purchased two of the mortgaged 
properties, namely, Katsikri and Matiwari. The lower Court, on 
the contentions raised before it, came to the conclusion that 
defendant No. 10, had a prior mortgage with respect to these two 
villages, but that the equity of redemption which was in the 
mortgagors was not lost by the sale on the mortgage which took 
place in execution of the mortgage decree obtained by Chhedi | 
Ram and the defendant No. 10. 

Chhedi Ram and defendant No. 10 had instituted a suit 
(No. 237 of 1904) against their mortgagors and other persons who 
had acquired interest in the mortgaged properties either as 
puisne encumbrancers or as purchasers of equity of redeniption. 
The suit was contested by some of the defendants but the 
defendant No. 8 Bhagwan Das who was a puisne mortgagee did 
not contest it. Dering the pendency of the suit, the present 
plaintiff obtained an interest in the properties from Bhagwan 
Das. He was the assignee of the puisne incumbrancer in favour 
of Bhagwan Das. On the 27th February 1905, a decree was 
made by the Court in the suit of Chhedi Ram and defendant 
No. 10 for sale of the mortgaged properties. Some of the 
defendants entered into a compromise with the plaintiffs. But it 
appears from the proceedings in the suit that the mortgage was 
duly proved and, s5 far as defendant No. 8 was concerned, the 
decree, though er parte, was decree made on evidence duly 
recorded by: the Ccurt. In execution of this decree the two 
villages Katsikri and Matiwari were sold on the 9th November 
1905 and were purchased by the decree holder Durga Prasad in 
whom the right of Chhedi Ram, the other decree holder, had also 
vested. The sale was subsequently confirmed and Durga Prasad 
purchased the prope-ty free from the mortgage lien in favour of 
Bhagwan Das, - x 
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The lower Court was of opinion that the plaintiff was not a 
transferee of immovable property within the meaning of 
section 52 of the Transfer of Property Act and his interest was 
not affected by the result of the suit of Chhedi Ram and Durga 
Prosad, and so the doctrine of lis pendens did not apply. It 
accordingly held that the plaintiff could still sell the equity of 
redemption, subject to the mortgage in favour of the appellant. 

This view, in our opinion, cannot be supported either on 
principle or on the authorities, A mortgage suit with respect to 
immovable property is undoubtedly one covered by section 52 
of the Transfer of Property Act. A simple mortgage is a 
transfer of an interest in immovable property and section 52 
refers to any right to immovable property and prohibits the 
alienation of immovable property during the pendency of a 
suit respecting it or any other dealing with such property. It 
would be going against all principles and authorities to hold that 
a suit on a mortgage is not a suit with respect to an interest in 
immovable property. 

Our attention has been drawn to the decision of this Court 
in Upendra Chunder Singh v. Mohri Lall Marwari (1) as laying 
down a contrary principle. In that case, however,the question 
raised before us was not directly in issue. The learned Judges 
who decided that case did not hold that in no case of a mortgage 
suit would the property in controversy be affected by the 
provisions of section 52 of the Transfer of Property Act. The 
learned Judges placed more reliance on the word “contentious” 
than on the words “right to immovable property" in section 52. 
If however, there was any doubt as regards the application of 
section £2 of the Transfer of Property Act it is dispelled by the 
recent decision of the Judicial Committee in Fatyas Hossain 
Khan v. Munshi Prag Narain (2). We cannot, therefore, 
accept the view taken by the lower Court. 

The learned vakil for the plaintiff respondent has attempted 
to support the decree of the lower Court on the ground that the 
suit which resulted in the auction purchase by the appellant 
was not a contentious suit within the meaning of section 52 of 
the Transfer of Property Act and, that the decree having been 
made by consent, the doctrine of ‘rs pendens did not apply. This 
contention was not raised in the lower Court. It has been 
raised before us for the first time. Doubts were entertained by 
this Court as to the meaning of the expression “ contentious 
~A) (1904) L L. R, 81 Calo, 745 (2) (1907) L. R. 84 I, A, 103; 5 O, L. J, 568, 


Hitra, J. 


Jung, 15. 
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proceeding.” But the case to which we have referred namely 
Faiyas Hossain Khan v. Munshi Prag Narain (1), has settled 
the law. It must now be held that a suit for sale on a mortgage 
which prays for rel-ef against the rhortgagors and others must be 
taken from the beginning to be a contentious suit within the 
meaning of section 52 of the Transfer of Property Act. In fact, 
as pointed out by their Lordships of the Judicial Committee, .a 
suit is contentious in most cases from its institution and the 
doctrine as laid down in Bellamy v. Sabine (1) would apply even 
if the suit were decreed ex parte. Inthe present case, the mort- 
gage decree was passed independently of the compromise by 
some of the defendants. We, therefore, see no reason to accept 
the contentions raised by the learned vakil for the respondent. 
We, therefore set aside the decree of the lower Court so far 
as the defendant No. 10 is concerned and direct that that decree 
be modified by tne insertion of words to the effect that the right 
of the plaintiff to bring the two mouzas Katsikri and Matiwari 
to sale was extinguished except as to the brif lands. The zerait 
land should be cons:dered as included within the mouzas which 
were purchased by the appellant. The plaintiff respondent must 
pay the costs of the appellant in both Courts. 
A. T. M. Appeal allowed: Decree varied, 


(1) (1907) L. B. 34 I. A. 103. (2; (1857) 1 DeG. & J. 560, 


D Before Mr. Fustice Caspersz and Mr. S'ustice Sharfuddin. 
j SADASIB JHEMKIR 
v. 
JALA GAONTIA.* 
PS suit for—Eub-loaso, grant of, by tenani— Central Provinces TE 
Aot (XI of 1898), Seo. 48, Sub-Gao, (3). 


Under the Central Provinoes Tenanoy Act, none but an ocoupency tenant? 
can be ejected from his holding for granting a sub-lease, 


. Appeal by Defendant No. 2, 
Suit for ejectment. 


The facts of the case and argument appear sufficiently from. 
the judgment. 
Babu Bepin Chinder Mullick for the Appellant. 
Babu Satis: Chunder Ghose for the Respondent. 
z0 Decree N 
wc pens rom Appella- o. 1799 of 1906, agninst the decree of P.C, 


udge of Sambelpur, dated the 17th July ] 
that of Babn L. Patnaik, Munxift of garh, dated the 19th: ebay 1906. 


. 
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The judgment of the Court was as follows: ` A 8 

The, plaintiff instituted the-suit giving rise to the present 
appeal to eject the defendant No. 1 on the allegation that the 
land wrongfully occupied by him was the property of one Noro 
Binfhal, who having died childless, his rights devolved on the 
plaintiff as gaontia of the village. The defendant No. 1 pleaded 
that the defendant No. 2 was a necessary party as he had 
obtained the land from defendant No. a. Defendant No, 2 then 
appeared and asserted his own right as tenant of the land. l 

The finding of the first Court was that the defendant No. 2 
was the owner of the site in question, and the suit was accord- 
ingly dismissed. | ! 

On appeal, the District Judge, in a judgment which is not 
quite clear, held that the plaintiff was entitled to succeed, and 
that he should recover 44as possession of the land in suit. 

The defendant No. 2 is the appellant before us ; and, on his 
behalf, the learned vakil has attacked the decision of the District 
Judge on two grounds. The first contention is that the plaintiff, 
as gaontia, is not entitled to succeed on an intestacy, and that 
the Crown was the ultimate heir of Noro Binjhal on the facts 
alleged by the plaintiff. In support of this contention the 
learned vakil has cited section 46, sub-section (1) of the Central 
Provinces Tenancy Act (XI of 1898). But weobserve that no ques- 
tion was raised in the Courts below as to the plaintiff's right to bring 
the suit in his capacity of village gaontia. It would appear that 
in terms of the Wasibulars he was the village gaonta, and, we 
take it that, he represents the Crown in the case of an intestacy 
and in other cases in which the exercise of his proprietary right 
on behalf of Government is necessary according to the local 
conditions prevalent. We, therefore, declineto give effect to 
this contention. 

The second question argued by the learned vakil may be 
divided into two branches ; the first branch of the argument being 
that the Civil Court had no jurisdiction to entertain a suit in 
ejectment by reason of the provisions of sections 46, 47, 48 and 
95 of the Central Provinces Tenancy Act, and the second branch 
being tbat there is no clear finding by the lower appellate Court 
as to the status of the defendant No. 2. 

The case of Jckaram Singh v. Nilmony Bakida (1), to which 
our attention has been called, is an undoubted authority on the 
scope of the sections we have just cited ; but we do not think 

(1) (1908) 7 O. L. J. 499. 
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that the facts of the present litigation can be brought within the 
purview of the rule laid down in that case. Apart from the 
prohibition in section 46, sub-section 3, of the Act which says : 
“No occupancy tenant shall be entitled to sub-let (except for a 
period not exceeding one year) or otherwise transfer his right in 
his holding or in any portion thereof and every such sub-lease 
(other than for a period not exceeding one year) or transfer shall 
be voidable in the manner and tp. the extent provided by the 
two next following sections"— there does not appear to be any 
provision of law by which the defendant No. 2 can be ejected 
from his holding on account of the sub-lease to defendant No. r. 

The real point in the case, therefore, is whether the defen- 
dant No. 2 is a tenant of the land. If the plaintiff succeeded to 
the rights of Noro Binjhal in the year 1899, then there wasa 
gap of several years during which it does not appear who was 
tbe tenant of the land. It may be that the defendant No. 2 was 
a tenant all along of the particular see with which we are con- 
cerned, but the finding of the lower appellate Court is not 
sufficiently precise to enable us to ascertain what are the facts of 
the case, . 

We, therefore, think that the appeal must be allowed and 
the case go back tothe District Judge for dealing with the 
appeal in accordance with the observations we have made. If 
the defendant No. 2 was a trespasser onthe land and possessed 
no tenant right therein, there is nothing to preclude the plaintiff 
from seeing to eject him in the Civil Court, and, in that view of 
the case, the special provisions of the Central Provinces Tenancy 
Act would not be applicable. If, on the other hand, the 
defendant No. a was a tenant of the land when he lent it or let 
it to defendant Na. 1, he is not liable to be ejected. In one or 
other view of the facts the lower appellate Court must decide 
whether the plaintiff is entitled to the relief he claims. 

Costs will abide the result. 

A. T. M. Appeal allowed ; case remanded, 
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Before Mr. Fustice Coxe and Mr. Fustice Doss. 
SALIM SHEIKH AND OTHERS 


v. 
NAZIR KHAN.* 
Cisl Prócedure Ooda (406 XIV of 1882), 8o. 509— Ramané — Preliminary point, 
what ü— Liability for compensation Amount qf damages. 

Where by reason of the decision on one or more of the issues recorded In 
the ome, there has been no necessity for the consideration of the other 
leues tho suit was dismissed on a preliminary point, The appellate Court 
finding that the issues oonsidered were wrongly decided and the sult wrongly 
dismissed, remanded the care for the disposal of the suit after consideration 
of the remaining issues : 

Hold, tho guit was properly remanded under section 563. 

There were two questions in the case vis, the liability of the defendant to 
compensate the plaintiffs and the amount of damages The Gourt of first 
instance held the plaintiffs were not entitled to damages and dismissed the 
suit on this preliminary point, On appeal, the Court of appeal held the plaintiff 
was entitled to damages and remanded the sult for ascertainment of damages : 

Held, the remand was proper. 

Ramachandra v. lasi Kassim (1) followed, 

Appeal by the Defendants. 
Suit for damages for crops cut and taken away. 


The material facts and arguments appear from the judgment. 

Babu Khetra Mohan Sen for the Appellants. 

Babus Ram Chandra Majumdar and Akhilbandhu Guha 
for the Respondent. 


The following judgment was delivered : 


The plaintiffs in this case sued for damages for the value 
of crops taken away by the defendants from land which the 
plaintiffs held. The Court of first instance held that the defen- 
dants had not taken these crops, and dismissed the plaintiffs’ suit, 
The lower appellate Court found that the plaintiffs grew the 
crops and that the defendants admittedly took them away. The 
Subordinate Judge held that the defendants were liable to pay 
damages to the plaintiffs, and remanded the case under section 
562 of the Civil Procedure Code to the first Court, with a direct- 
ion that the frst Court should dispose of the question of the 
amount of damages on the evidence already adduced. The 
defendants appeal. 

* Appeal from Order No, 32 of 1907 against the order of Babu Hem Qhandra 
Mukerji, Subordinate Judge of Mymensingh, dated 31st November 1906, 
(1) (1893) L L. B. 16 Mad. 207, 


159 - 


THR OALOUTTA LAW JOURNAL. [Vor.. VIIL 


In appeal, three" points are taken: In the first place, it is 
said that the lower appellate Court is wrong in decreeing 
damages to the plaintiffs without finding that the plaintiffs had 
title to the land. This view appears to us to be wholly unten- 
able. Even if the plaintiffs were not entitled to the land, still 
when the defendants were unable to prove a better title, the” 


“plaintiffs had a right to the enjoyment of the crops they had 


grown, and a right to sue the defendants for damages, if the " 
latter took the crops away. 

The second point raised is thát the lower appellate Court 
should not have decreed the appeal against all the defendants 
and that Court was wrong in thinking that it was admitted that' 
all the defendants joined in taking away the crops. But this 
point was not taken in the grounds of appeal to this Court, and 
we are not prepared to go into it now. 

The third point taken is that the remand to the first Court 
is bad under section 564 of the Civil Procedure Code. To dis- 
pose of this point it is necessary to look at what the Munsiff 
actually decided. His judgment is not very intelligible. He 
lays down six issues for decision. Of these, the first three he 
decided in the plaintiffs’ favour: and the fourth he regarded 
as subsidiary to the fifth. The fifth issue was “whether any of 
these defendants cut and took away the crops of the plaintiffs.” 
He comes however to no very clear finding as to the cutting and 
taking away of the crops, but dismisses the suit on the ground 
apparently that the plaintiffs had failed to make out their title to 
the crops. And it is argued for the respondent that his decision 
on the fifth issue is a decision on a preliminary point which 
authorized the lower appellate Court to remand the case under 
section 562, for the decision of the remaining issue, namely, the 
sixth issue which deals with the question of the amount of 
damages. There appears to be no authority in this Court for the 
view put before us by the learned pleader for the respondent. 
But we think the view taken by Best J. in Ramchandra Joishi 
v. Hast Kassim (1), which is quoted by the Allahabad High 
Court in Mata Dru v. Jamna Das (2) is reasonable. In that case 
Best J. said “J take it that a suit is disposed of on a preliminary 
point within the meaning of section 562 when by reason of the 
decision on one or more of the issues recorded in the case, there 
has been no necessity for the consideration of the other issues, 
and that-if in such a case the appellate Court finds that the issues 

(1) (1803) I. L, R. 16 Mad 207, (23), (1906) L L. R, 37 All, 691. 
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considered have been wrongly decided, and the suit in conse- 
quence wrongly dismissed, and that a consideration of the other 
issues is necessary for a proper disposal of the suit, a remand is 
allowable.” Two questions have to be considered in tkis case : 
Firstly, whether the plaintiffs were entitled to compensation and 
secondly, if so, what should be the amount of compensation 
awarded. The suit was disposed of on the first of these two 
points, namely, that the plaintiffs were not entitled to compen- 
sation at all : and, we think it is not unreasonable to hold that that 
is a preliminary point, and when the lower appellate Court 
has set aside the decision of the first Court on that point, it may, 
under section 562, remand the case for decision of the remaining 


point, namely, to what compensation the plaintiffs were entitled. _ 


The appeal is, accordingly, dismissed with costs. 


N. E. B. Appeal dismissed. 


Before Mr. Fustice Stephen and Mr. Fustice Holmwood. 


GOUR KAIBARTA AND OTHERS 
v. 
SRIMATI TARAJAN BIBI AND OTHERS.” 
Dou Tenancy Aot (VIII af 1885), Seo, 88—Swud-ditlsion of holding Rights’ 
of pxrokaser— Lanalord's title not questioned, 
Where the landlord's rights are not questioned and be does not appegr t 
the suit, a transferee of a share of a holding may maintain a suit against persons 
whó claim under an inferior title, even though they may set up a sagah 


by the landlord. 
Kuldip Singh v. Gillandors (1) distinguished, 


Jenodini Dasi v. Peary Mohun (2) and Asgar Aliy Asabwddin m followed 
in principle. 


Appeal by the Plaintiffs. 
Suit for possession of land. 


The material facts and arguments appear from the judgment. 
Moulvie Syed Shamsul Huda and Babu Girija Prasanna Roy. 
Choudhury for the Appellants, 


Babu, Dwarkanath Chakravarti and Mr. G. Strcar for the 
Respondents. 


C. A. V. 
Pappea from A te Decrees No. 844 of 1908 against the decision of 


rown, Esq, o J of Tippera, dated the Ith February 
ia that of Babu Kania Nath Bose, nnf, berla, 
iko 27t February 1906, a Na Mu Brahman keri ined 


(1) (1899) T. L, R, 96 alo, 815. (3) (1908) 8 0. W. N. 65, 
(8) (1904)'9 O, W, N, 184, 
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D - The following judgment was delivered : 
1908, The plaintiff in this suit claims a declaration of a ryoti right 
Gour Kaiberta _ in certain land in his favour, and possession of the land, founding 


"— b $a: his claim on a kabala of 1309 B.S. The defendants resist this 
Taraja . . . . . 
Bibi, claim on an allegation of earlier though unregistered kabglas in 

March, 4. their favour, and relying on the fact that they are in possession 


-— of the land as the result of proceedings under section 9 of the 
Specific Relief Act, and, as is found, with their recognition as * 
tenants by the landlord, seek to impugn the plaintiff's right under 
his kabala for the reason hereafter mentioned. The lower appel- 
late Court finds that the defendants bought the land and got 
possession of :t, but their documents of title being unregistered 
rightly holds that the plaintiff's kabala must prevail unless 
the defendants can resist his claim on legal grounds. The only 
such ground that has been urged before us is that the sale to the 
plaintiff was of a portion only of the ryoti holding of the 
grantor, and wes therefore invalid under section 88 of the Bengal 
Tenancy Act. This ground has been held a good one by the 
lower appellate Court, relying on the decision in Kuldip Singh v.~ 
Gillanders Arbuthnot & Co. (1). Later decisions however seem 
to preclude us from applying the principle there laid down. The 
essential difference between that case and the present is that 

ut there the purchaser of a portion of the jote attempted to set up 

the right he jad acquired against the landlord, here he sets it 
up against the purchasers from the tenant who at most have 
been recognised by the landlord as tenants in respect of the right 
set up by the plaintiff. In Aenodint Dassi v. Peary Mohan 

Haldar (2) it is held that where the landlord is not called on to 

recognise a sub-division, the purchase of a share of a holding 

does not disentitle the purchaser of a share to be considered 
owner of the share as far as section 3104 is concerned, In 

Asgar Ali v, Asabuddin Kasi (3) the purchaser of a share of a 

holding was held to be entitled to take proceedings under sec- 

tion 311, Civil Procedure Code, on a comparison of the two 
former cases, and the same line of reasoning was also followed in 

Rat Kamaleswari Prosad Singh Bahadur v. Makarajah 

Harballabh Narain Singh Bakadur (4). On these decisions the 

only question left open to us is whether the recognition of the 

defendants, by the landlord as his tenants makes the landlord 

a party to this case sufficiently to bring the case within the 


(1) (1899) I. L. B. 28 Calo. 615. (3) (1904) 9 O. W. N. 184. 
2) (1908) 80, W, N. 88. — (4) (1905) 3 C. L. J. 369, 
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ruling in Kuldip Singh v. Gillanders (1), and we are of opinion 
that it does not. The landlord isa party to this case, but has 
not entered appearance, and no question as to his rights in the 
land has been raised. 


The result is that the appeal is allowed, the judgment and 
decree of the lower appellate Court are set aside, and the 


decree of the Munsiff is restored. The appellant is entitled to 


his costs in this Court and in the lower appellate Court. 


N, K. B. Appeal decreed. 
(1) (1899) I. L. R. 26 Oale. 615. 


Before Mr. Justice Rampini and Mr. Justice Sharfuddin. 
ASKARAN BAID AND ANOTHER 


v. 
PIR BUK AND ANOTHER.” 
ragotiable Instruments Act ( X XVI of 1861) Gaos, 30, 30, 80— Hindi payable at 
digi — Unoconditional aocegtanco—Holdor agresing to arrangement for 
payment with acosptor—Noties of dishonour, omission to givo— Drawer 
discharged. 
The acceptor of a Awedi payable at sight accopted the kendi unconditionally. 
Tho holder of the note agreed to recalve the money in 8 days’ time and did not 
give notice to the drawer of this arrangement. The acceptor failed to pay the 
amount within the promised time, the holler gave the drawer notice of dis 
bonotr, 10 days after that date : ` 
Held—That the conduot of the holder discharged the drawer from his 


Mabfüity under the terms of sections 80, 89 and 86 of the Negotiable Instru- 
mente Act. 


Appeal by the Plaintiffs. 
Suit by the plaintiffs, the holders of a undi, against the 
drawer for the balance of money due to them. 


The facts of the case and argument appear sufficiently from 
the judgments. 

Dr. Rash Behary Ghose and Babus Jogendra Nath Muberyee 
and Hemendra Nath Sen for the Appellants. 

Babus Umakah Mookeryee and Joy Gopal Ghosha for the 
Respondents. 

C. A, V. 

The judgment of the Court was delivered by 

Eampini J.—The facts of this case are as follows : The 
plaintiff is the holder of a Aundi payable at sight drawn hy one 


* Appeal from a Decree No. 1082 of 1900, against the decree of 
J. O, Twidell, Bag , Diis Judge of Purnea, dated the 81st March 1 
-affirming that of Babu Surja Narain Dese, Subordinate Judge of Purnesh, da 
the Sth June 1908, 


* 
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Pir Bux of Kishengunge im the Purnea district om Abdus 
Sobhan, a hide-broker in Calcutta. The kundi was presented to 
Abdus Sobhan, along with two bills of lading for parcels of hides 
despatched by Pir Bux to Calcutta. Abdus Sobhan accepted 
the Aundi and promised to pay within three days. Subsequently 
he paid Rs. 1027 out of Rs. 4000, the amount of the Aundi ; after 
about a month, he became bankrupt. The date of the Aundi 
was the 17th January. Notice of dishonour was not given to 
Pir Bux till the 29th January. Now, the plaintiff, the holder of 
the kundi, sues Pir Bux, the drawer, for the balance due to 
him. Both the lower Courts have dismissed the suit on substan- 
tially the same grounds, vss., (1) that the notice of dishonour was 
not given in due time and (2) that the drawer was discharged by 
the holder of the note giving time tothe acceptor to pay the 
money, an arrangement not notified to the drawer, nor acquiesced 
in by him. The plaintiff appeals and, on his behalf, it has been 
urgéd (1) the question of the acceptance by Abdus Sobhan 
having been a qualified one was not raised in the pleadings or 
issues ; (2) that there was no qualified acceptance, as such an 
acceptance must be in writing; (3) that if the question was and 
could be raised, there was acquiescence on the part of the drawer 
and (4) that the question of the notice of dishonour not having 
been given in time was not raised in the issues or pleadings that 
the notice was given in time and that the drawer was not 
prejudiced by the delay. 

We consider, however, that the decisions of the lower Courts 
are correct. It is clear that the acceptor at first accepted the 
hundi unconditionally in consideration of the two bills.of lading 
for the parcels of hides attached to the kundi. He subsequently 
said he would pay in three days and did not so pay. The holder 
of the note agreed to receive the money in three days time, and 
did not give notice to the drawer of this arrangement and did 
not even give him notice of dishonour till about ten days 
subsequently. We consider that this conduct of the plaintiff 
according to the terms of sectians 30, 39, and 86 of the Negoti- 
able Instruments Act discharged the drawer and that the plaintiff 
cannot now recover from the drawer, the defendant No. 1. 

. . The pleas that the questions of the acceptance having been 
qualified and of the notice of dishonour not having been given 
in dud time were not raised in the pleadings or issues are purely 
technical pleas devoid of all substance. The parties very well 
understood the matters at issue between them and they were 


r e 
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sufficiently raised in the first issue framed by the Subordinate 


Judge. The parties must have well understood that notice of ^ 


dishonour should have been given without undue delay and, 
whether they understood it or not, this is undoubtedly the law, 
AstH District Judge has pointed out, the plaintif is on the 
horns of a dilemma. Either he did not give notice of dishonour 
in due time or he agreed to payment at a subsequent date, of 
which notice was not given to the drawer and in which there is 
nothing to show he ever acquiesced. In either case the defen- 
dant No. 1 is relieved of his liability under the kundi. 
We dismiss the appeal with costs. 
A. T. M. Appeal dismissed. 


SPECIAL BENCH. 


Before the Hon'ble R. F. Rampini, acting Chief Fustice, Mr. 
Fustice Stephen and Mr. Vustice Fletcher. 
IN THE MATTER OF LAWRENCE WILSON, an Attorney. 
Unprofessional conduct — Attorney appearing for plaintlff and defendant. 
An attorney who in the name of s firm of which he was the sole partner 


appeared on behalf of the plaintiff, also appeared in his own personal capacity 


for the defendants. 
Held, that ho was guilty of contempt of Court and of improper behaviour, 


and must be suspended. 
This was a rule calling on Lawrence Wilson an attorney of 


the High Court to show cause why his name should not be 
removed from the roll of attorneys of the Court or why he 
should not be suspended from practising as an attorney of this 
Court for such term as may seem fit, on account of profeksional 
misconduct. : 

A copy of this order was served upon the Advocate-General 
of Bengal and notice of the order was given to the new Incorpo- 
rated Law Society of Calcutta. . The matter arose out of the 
suit of Shaik Solaman v. Shaikh Mantkjan before Fletcher J. 
in which his Lordship recorded the following opinion. “I see 
the same attorney has entered appearance on both sides, onein the 
name of his firm and the other in his own name. It is a discreditable 
conduct on the attorney's part. I will call the Chief Justice's 
attention to it." On the matter being reported to the Chief Justice, 
this rule was issued. A 

The Hon'ble S. P. Sinha ( Advocate-General) left the matter 
to their Lordships. 
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Mr. L. P. E. Pugh—On behalf of the Incorporated Law 
Society of Calcutta, cited Berry v. Fenkins (1), and Zn re Four 
Solicitors (2), and left the matter in their Lordships’ hands. 

Mr. B. Chakraverty for the attorney in showing cause said 
that his client unreservedly apologised to their Lordships ffr the 


-conduct which had been brought to their notice. When the 
‘suit was filed, all the other members of the family came in and 


there was an arrangement that a decree should be made. Then 
there was some contentions raised and Mr. Wilson suggested 
that another attorney should be appointed for the defendants. 
He placed himself entirely and unreservedly in their Lordships’ 
hands, 

The judgment of the Court was delivered by 


Rampini C. J.—This is a Rule calling upon Mr. L. Wilson 
an attorney of this Court, to show cause why he should not be 
suspended from practising as an attorney or why his name should 
not be struck off the roll of attorneys of this Court, on 
account of professional misconduct. 

The facts are that a plaint was put in the Original Side of 
the Court on behalf of a certain person who wished to set aside 


‘two wak/fnamas executed by Shaik Haji Abdul Khansama on 


the 7th October 1880 and the 27th September 1890. This plaint 


‘was signed by Carruther & Co., of which firm Mr. Lawrence 


Wilson is the sole partner, the warrant of attorney is also in the 
name of Messrs. Carruther and Co. Subsequently a written 
statement was put in by the defendants, in the second paragraph 
of which the first wakf of the 7th October 1880 was admitted 
to be a real endowment. But it was agreed in the 6th paragraph 
that the second wakf of the 37th September 1890 should 
be set,aside as not valid. The warrant to defend on behalf 
of the defendants was in the marne of Mr. Lawrence Wilson, 
who was, as already mentioned, the sole partner of- the firm of 
Messrs. Carruther and Co., what is very noteworthy is that on 
the back of the written statement there is an endorsement to the 
effect that "the time to filethe defendants’ written statement expired 
during the holidays, but no steps have been taken by the other 
side." This appears to be a device to strengthen tbe impression 
that the other side was represented by a person different from 
"Mr. Lawrence Wilson. "When the case came before one of the 
members of this Bench, all the defendants except Shukurjan, 
appeared by Mr. Sen, Mr. Mehta appeared for the plaintiff, 
(1) (1828) 3 Bing. 428. (2) (1901) 1 K. B, 187, 
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and an endeavour was made to obtain a consent order rom the 
Court. The Judge, however, observed that the same attorney 
represented both sides and reported the matter to the Chief 
Justice and this Rule was consequently issued. 

Mr. Chakravarti on behalf of Mr. Wilson admits that Mr. 
Wilson was guilty of an error of judgment, but contends that 
the mistake was a donafide mistake on the part of Mr. Wilson 
and that there was no intention to deceive the Court. We think, 
however, that there was an evident intention to deceive tlie 
Court. Mr. Wilson in the name of Messrs. Carruther & Co., 
appeared on behalf of the plaintiff and Mr. Wilson in his own 
personal capacity appeared on behalf of the defendants. This 
was surely an endeavour on the part of Mr. Wilson to lead the 
Court to believe that the parties were represented by two 
different attorneys. Secondly, the written statement put in on 
behalf of the defendants was clearly an improper one, seeing 
that the defendants were trustees and it was their duty to 
uphold the wakfs and not to agree to set one of them aside. 
Thirdly, it appears to us that any attorney of experience, and 
we are informed that Mr. Wilson is an attorney of 16 years 
standing, must have seen that the suit was a collusive one and 
fraudulent one, brought for the purpose of setting aside wak/s’ 
executed by Haji Abdul Khansama. Mr. Wilson has further 
added to his misconduct by not appearing at the hearing of this 
Rule, although we have reason to believe that he was present in 
Court this morning as he came to swear to the affidavit which 
was put in on his behalf. 

We therefore can not acquit Mr. Wilson of the charge of 
an attempt to deceive the Court. We think that in acting thus, 
he is guilty of contempt of Court and of improper behaviour as 
an officer of this Court. We accordingly direct that he be 

.suspended from practising as an attorney for the period of one 
year or for such longer period as he shall not be able to 
satisfy the Court that he intends personally to carry on business 
within the limits of the Original Jurisdiction of this Court for his 
own benefit. : 

Mr. Wilson must pay the costs of this Rule. We allow 
separate costs to the Advocate General, and Mr, Pugh also, 
who represents the Incorporated Law Society. 

8. C. R. 
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APPELLATE CIVIL. 


Before Sir Francis William Maclean, Kt, K.C.I.E., Chief Fustice 
and Mr. ustice Doss. 


RAJABALA DEBI AND ON HER DEATH HER HEIRS AND LEGAL ^ 
REPRESENTATIVES KAMINI KUMAR LAHIRI AND OTHERS 
v 


NUFFER CHUNDER PAL CHOWDHURY AND OTHERS.” 


ANANDA GOPAL GOSSAIN AND OTHERS 
v. 

NUFFER CHUNDER PAL CHOWDHURY AND OTHERS.” 
Ciril Procedure Coss (Act XIV ef 1888), Seo, 5905—Minal—Romand order— 
Decision of issus governing the oaso—Learo to appoal to Privy Council 

The purchasers of a mani, which was sold for its own arrears, sued the 
defendants for kas pogseasion on the ground that they were treepassers after 
annulment of their incumbrances by notices duly issued under section 167 of 
the Bengal Tenancy Act, The Court of first Instance dismissed the suit on the 
ground that the plaintiffs failed to prove that the notices were duly issued and 
served, The appellate Court took the opposite view, holding that the notices 
had been properly served and remanded the case for the trial of other issues : 

Held, that though the order purparted to be only an order of remand, yet 
as the appellate Court reversed the decision of the first Oourt upon an issue 
which governed tha whole case, the decree of the appellate Court fs a final 
decree within the meaning of section 595 of the Code of Olvil Procedure. 

Rabimbhoy v. O. A, Turner (1) and Satyid Mushar v. Mussamat Bodha (2) 
referred to, 


Applications for leave to appeal to His Majesty in Council 
by the Defendant. 


The facts of the case were as follows.:—The plaintiffs, who 
were the purchasers of a putni, which was sold for its own 
arrears, alleged that they applied for the issue of notices under 
the provisions of section 167 of the Bengal Tenancy Act for the 
annulment of the incumbrances held by the defendants under 
the putes; that the notices were duly issued by the Collector ; 
that the incumbrances held by the defendant therefore came te 
an end and that the defendants were consequently no longer 


* Appllations Noe 1 and 9 of 1908 for leave to appeal to His Majesty in 
Council in appeals from Original Decrees Nos. 427 and 450 of 1905, against the 


decrees of ini uris etse Jy y datod tho 38th Angust 1907; reyang 
those of Babu B tty Churn Mitra, Bubordinate Judge of Nadia, date 
the 31st July 1908. 


(1) (1890) I. L. B, 15 Bom, 158. (3) (1994) I, L. R. 17 All. 118, 
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entitled to occupy the labd. They accordingly brought two suits 
for kkas possession and mesne profits. 

The Subordinate Judge dismissed the plaintiffs suit; he 
held that the suits were defective for non-joinder and misjoinder 
of parties, and also that the plaintiff failed to prove the service 
of the notices issued under section 167 of the Bengal Tenancy 
Act. 

On appeal by the plaintiffs to the High Court it was held 
that the notices were duly issued and served, and that no suit 
was liable to be dismissed for misjoinder of parties. The appel- 
lants’ Counsel gave up all the defendants except one in one suit 
and added one defendant in the other suit. The suits were then 
remanded to the lower Court for the decision of the other issues. 

Against that decision of the High Court two applications 
were made by the defendants for leave to appeal to His Majesty 
in Council. 

Babu Sarat Chunder Khan for the Petitioners. 

Babs Amarendra Nath Bose for the Opposite Party. 

The judgment of the Court was delivered by 

Maclean C. J.—This is an application for a certificate that 
the case is a fit and proper one for appeal to His Majesty in 
Council. 

The suit was one under section 167 of the Bengal Tenancy 
Act and the object of it was to annul certain encumbrances by 
giving notice under section 167 of the Act. 

The cardinal point in the suit was whether the notice was 
properly served, The Subordinate Judge found that it was not, 
and dismissed the suit. This Court took an opposite view and 
held that notice had been properly served and remanded the case 
to be tried out on the other issues. An application is now made 
for leave to appeal to His Majesty in Council from the decision 
of this Court and the only question is whether the order passed 
by this Court is a final decree within the meaning of section 595 
of the Code of Civil Procedure. On the face it purports to be 
only an order of remand, but the question whether the notice 
was properly served or not is, as I have said, the cardinal point 
in the case. If the view taken by the Subordinate Judge is 
correct then there is an end of the suit and the decree, therefore 
was final and the petitioner contends that this is a final decree, 
because, if notice was not properly served, the suit must fail, and 
the defendant is released from further liability. He says he is 
entitled to have that question decided by the Judicial Committee, ` 
I think his contention must prevail. 
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The case appears to me to be governed in principle by the 
judgments of the Judicial Committee, in the case of Sasyid 
Mushar Hossein v. Mussamat Bodkha Bibi (1) and of Rahimbhoy 
Habibbhoy v. C. A. Turner (2). No question arises as to value 
and the decree against which it is sought to appeal is qne of 
reversal. 

Ithink therefore that a certificate must be granted. This 
order will also govern the application for leave to appeal to His 
Majesty in Council, No. 2 of 1908. 

A. T. M. Leave granted. 
(1) (1894) I L. B. 17 All 113 (P. O0) (3) (1890) I. LB, 15 Bom. 155. (P. 0.) 
[Subsequently the applicants failed to d t the costs for the preparations 


“of the paper books and to give the securities for the costa of the respondents ; 


and the appeals were struck off—Hep.] 


Before Mr. Fustice Casperss and Mr. Justice Sharfuddin. 
BARAIK KAMAL SAHI AND OTHERS 
v. 
LILHU CHRISTIAN AND OTHERS* 
Oxus of proof—Hjeoimani, ruit for—Nij-joto land, sult for possosnon of— 
Maharraridar— Qoonpansy raiyat, plos of. 

In a suit for ejectment from mj jote lands, where the defence set up a 
right of oocupsnoy, when the plaintiff was admitted to be a maharraridar of 
the landlord, it lles upon the defendants to make out that they are occupancy 
raiyats and are entitled to remain there, 

Narsing Narain Singh v. Dharam Thakur (1) and Hiramotl Dasya v. 
Axnoda Prosad Ghosh (2) referred to ; Rajendra Kumar Bose v. Mohim Okandra 
Ghose (8) explaired. 

Appeal by the Plaintiffs. 
Suit for ejectment. 


The facts of the case appear sufficiently from the judgment. 

Mr. Casperss (Counsel) and Babu ores Chunder Dey for 
the Appellants. 

Babus Basant Kumar Bose and Biraj Mohun Mojumdar 
(for Babu ¥nanendra Nath Bose) for the Respondents. 


C. A. V. 
The judgment of the Court was delivered by 


z J.— his is a second appeal arising out of a suit 
by the plaintiffs (appellants) for ejectment of the defendants 


* Appeal from A pala Decree No. 1648 of 1906, against the deoroe 
E E, Forrester 3 6 dating Judicial Commissioner of Ohota Nagpo i 


ro at 
Ranchi, dated the 35th July 1906, reversing that of Babu Bamandas bukerji 
Munmff of Ranchi, dated the 18th December 1906. re 


(1) (1004) 9 C. W, N. 144. (3) (1908) 7 O. L, J. 588, 
-(8) (1894) 8 O. W. N, 768, 
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(respondents), from 34 powas of dom lands, situated in village OII, 
Totami, on the allegation that the plaintifs had taken a 1908. 
surjeshgi of an 8 annas share of the above-mentioned village paruk Kamal Bahi 
in the year 1936 S. (1879-80) from its malik Bansrai who, subse- 
quently, conveyed that share to the plaintiffs in makarrari. itn 
They further alleged that since their surpeshgi they had been in OrBrs V. 
possession of all the ný jote lands of Bansrai including the lands 

in suit, frsi, as surpeshgidars and, then, as makarraridars, when 
in the year 1961 S. (1904) the defendants dispossessed the plaintiffs 
of 34 powas of nij jote land. They, lastly, alleged that the 
defendants had no right or title to the lands in suit and that they 
are trespassers. 

The defendants! case is that the land in suit is the ancestral 
raiyati holding of defendants Nos. 1-3 and that neither Bansrai 
nor the plaintiffs ever had khas possession of the same and that 
defendant Temba has acquired a right of occupancy in it. 

The munsiff gave a decree to the plaintiffs holding that, 
the onus being on the defendants to prove that the land in suit 
was their occupancy holding, they had not discharged it. On 
appeal, the learned Judicial Commissioner has dismissed the 
plaintiffs suit holding that it was incumbent on the plaintiffs 

_to prove that the land was Abas land when they obtained the 
makarrari, and that they had been dispossessed by the defendants 
at or about the time mentioned in the plaint. 

The plaintiffs appeal, and the only contention urged before 
us is that of onus: it is contended that inasmuch as the 
makarrari right was admitted, it was on the defendants to prove 
their owu allegation before the suit could be dismissed. On 
behalf of the defendants it is urged that since the whole question 
rested on a decision as to whether the land in suit was s fote 
land or not, the onus was on the plaintiffs who alleged that the 
land in suit was khas land. 

Our attention has been called to various authorities, on 
behalf of the appellants, in support of their contention that the 
onus lay on the defendants in the circumstances detailed. One 
of the most recent authorities, to which reference is made, is the 
case of Narsing Narian Singh v. Dharam Thakur (1), in which 
case the plaintiff as a zemindar sued to recover from the defen- 
dants possession of certain lands which he claimed ta be zérait 
lands, The defendants admitted the plaintiff's title as zemindar 
but set up title as raiyat. In this case, also, the Court of first 


(1) (1904) 9 O, W, N. 144, 
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instance, as in the present case, had decreed the plaintiff's claim 
holding that the lands were his zerait lands, and the lower 
appellate Court in that case, as here, throwing the onus on the 
plaintiff, had held that the plaintiff had failed to establish that 
the lands in suit were his zerait lands. . 

On this authority :he plaintiffs assailed the decision of the 
lower appellate Court on the ground that its judgment is errone- 
ous inasmuch as the plaintiffs’ claim could not be rightly ' 
dismissed, when their right 23 zemindars is admitted, even though 
the lands be not proved to be zerait lands unless and until the 
defendants establish the tenancy upon which they rely. 

Another recent authority is Hiramali Dassya v. Annoda 
Prosad Ghosh (1). This was a suit in ejectment, where the 
defence hed set up a teaure, by right of purchase from the for- 
mer tenant, and it was held that if the plaintiff has proved that 
he is the owner of the land itlies upon the defendant to make 


out that he is a tenure-ho.der and is entitled to remain thereon. 


On behalf of the respondents, as already observed, it was 
contended that the onus was rightly placed by the lower appel- 
late Court on the plaintiffs, and, in support of their contention, 
reference has been made to the case of Rajendra Kumar Bose 
v. Mokim Chandra Ghose (2). This was a case in which a land- 
lord sued for kkas possession of land in defendants’ possession, 
while the defendants had set up and proved an intermediate 
tenure, and it was held that it was on the plaintiff to show that 
the parcel af land sought to be resumed was outside such tenure. 
The facts of the present case are different. Here it is not admit- 
ted that the defendants had raiyati interests within the makarrari 
of the plaintiffs. On the contrary, we find it stated in the plaint 
that the defsndants have no connection whatever with the dis- 
puted land; while the defendants in their defence admit the 
superior tits of the plaint:ffs. 

On a review of the authorities we are of opinion that, in 
the circumstances of the present case, the onws lay on the 
defendants to prove their occupancy right. 

It appears that there were three defendants in the suit, vis., 
Temba who claimed to have been in possession of 24 powas of 
land as an occupancy raiyat ; and Lilhu and Chanroo who claimed 
to have been in possession of the other powa of land as maurashi 
raiyat. Tne learned Judical Commissioner says it is proved that 
Temba has a tenancy though I do not consider that he has 


(L) (1908) 7 O. L, J, 568; (3) (1604) 3 0. W. N. 768. 
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established that he has held the land. for 12 years. On these 
facts I hold that plaintiffs are not entitled to a decree of kkas 
possession against Temba. Lilhu and Chanroo have not appear- 
ed to depose in support of their tenancy but holding as I do, 
that thp ous is on the plaintiffs to prove that the land is khas 
land, I do not think they-are entitled to a decree against them. 
These findings warrant belief that none of the defendants had at 
all proved their special tenancies, but the lower appellate Court 
does not distinctly say so, and it seems to have thought it un- 
necessary to enter into that question as it thought that the ons 
was on the plaintiffs to provetheir possession over the land in 
suit as their kas land. That being so, we think this appeal 
must be allowed and the case remanded to the learned Judicial 
Commissioner in order that he may determine, on the facts recor- 
ded, whether the defendants have established their respective 
tenancies under the plaintiffs. 
Costs will abide the result. 


A. T. M, Appeal decreed : Case remanded. 


Before Mr. Fustice Mitra and Mr. Sustice Bell. 
KEDAR PROSANNA LAHIRI 


v 


GIRINDRA PROSAD SUKUL AND OTHERS.” 


Rodemption, right of— Morigaga— Purohasea by prior and puirns morigagoers— 
Acoounting — Teuante seitlod on ths land by prior mortgagee, right of. 

Where the prior mortgages purchased the property mortgage] to him in a 
suit in which the pulsne mortgagee was not made a party and the latter also 
purchased the same property subwequently in a suit in which the prior 
Mortgages was not made a party : 

Hold, that each party would be entitled to redeem the other; but the 
preferable right to redeem was with the pulsne mortgages. 

The puisne mortgages in bound to pay the mortgage money with interest 
at the rate specified in the mortgage to the prior mortgages and any amount 
paid by the prior mortgagee in possession for the protection of the property or 
for redeeming any prior mortgage with interest as also the costs of the suit and 
appeal asin an ordinary redemption suit, An account was to be taken of the 
amounts realised from the property by the prior mortgagee as mortgagee im 

le from Original Dearee No. 408 of 1905, against the decree of Babu 
Radha Nath Sen, Subordinate Judge of Rojshahye, dated the BOth May 1908, 


+ [But seo Umes Ohundor Bi»osr vy Lahur Fatima, (1890) L. L. R. 18 Oslo, 
164 (P. 0.), Perumal v. Kaveri, (1803) L L R. 16 Mad. 121 at 135-8, 
Hangasemy Naiken v, Joli Bodi Nethen, (1002) I. L. B. 26 Mad. 464, Debendra 
Narain Hoy v. Bantaran Ba (1903) I, L. R, 80 Oalo 599, Maciean 0. J, 
“at 605 and Hassanbhai v. Um (1908) LL, R. 38 Bom. 188 Bep.] 
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possession from the date of the possession taken by him (prior mortgages). Lf 
on taking aocounis any belance be found in favour of the puisne mortgages, 
the prior mortgagee will be bound to pay the sald amount to him; baut if 
otherwise, then the usual decree in redemption suit will be passed, 

The tenants setiled by the prior mortgagee on the land are entitled to 
remain on the land until it be found in any subsequent suit or sults that they 
are Hable to ejeotment under the Bengal Tenancy Act or any other Act that: 
may be in force, 


. Appeal by the Plaintif: 
Suit for declaration of title to and recovery of possession of 
land or in the alternative for redemption. 


The facts of the case appear sufficiently from the judgment. 

Mr. A Chowdhury and Babu Hari Charan Sarkhel for the 
Appellant. 

Babus Hemendra Nath Sen and Ramakant Bhattacharjee 
for the Respondents. 

The judgment of the Court was delivered by : 


Mitra J.—The questions which arise for our determination 
in this appeal are few. The suit which was one for declaration 
of title to and recovery of possession of land was contested in 
the lower Court on various grounds. Several issues were framed 
which areset outat p.23 of the paper-book. The findings of 
the lower Court on most of these issues are against the plaintiff 
and it is not necessary to notice them in our judgment. On the 
question of denams which is formulated in the third issue, the 
finding is that the husband of the defendant No. a was not the 
benamidar of the mother of the defendant No. r. The finding 
on this issue disposes of the question as to the right of the 
plaintiff to possession of the property by virtue of his purchase 
under the sale held in 1897. 

As regards the fifth issue, the finding of the lower Court is 
also against the plaintiff. Mr. Chowdhury for the plaintiff 
appellant has attempted to show that the properties purchased 
by the plaintif are not identical with the properties held by the 
defendants and purchased uader a prior mortgage. The finding 
of the lower Court on this question is in our opinion supported 
by the evidence-and we do not see any reason to interfere with it. 

The sixth issue raises th» question of possession and, in the 
view we take of the rights of the parties, it is immaterial whether 
the plaintiff or the second defendant was in possession. But, on 
the finding which has been arrived at by the lower Court, that is, 
the second defendant was in possession, the question as to the 
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rights which are pleaded in the plaint arises and we shall refer to 
this matter presently. 

The other issues raise questions which are at present 
immaterial. 

The facts which have been found are these :—The defendant 
No. 47, Iswar Chunder Ghose, and his brother Bhugwan Chunder 
Ghose mortgaged the properties in dispute to defendant No. 48, 
Tarini Kant Chowdhury in the year 1888. The sum covered by 
the mortgage was Rs. 422 and interest was stipulated to be paid 
at the rate of 374 per cent. per annum. On the failure of the 
mortgagors to pay the money ; Tarini Kant instituted a suit on 
his mortgage and obtained a decree on the 28th March 1893. 
The decree was one for sale of the mortgaged properties. He 
executed the decree, caused the properties to be sold and 
himself purchased at the sale, Subsequently Tarini Kant sold 
in 130r B. S. the properties by a očala to the husband of the 
defendant No. a and it appears that the defendant No. 2 took 
possession in 1894. Tarini Kant did not make the puisne 
mortgagee, that is to say, the mother of the defendant No. 1, a 
party to his suit. That was a defect which has brought about 
the present litigation. 

In 1892, the two brothers Iswar Chunder and Bhugwan 
Chunder mortgaged, according to the finding of the lower Court, 
some properties to the mother of the defendant No. r. She got 
a decree in 1894 and caused the sale of the mortgaged properties 
in 1897 and the plaintiff purchased at that sale. The plaintiff 
took formal possession in 1898. There was the usual contest 
about possession after 1898. It appears that the disputes about 
possession really began in 190r. In a proceeding in the Criminal 
Court it was declared that the defendant No. 2 was in possession 
and the tenant defendants Nos. 3 to 45 were in occupation as 
raiyats. The present suit was instituted, as we have said, for 
declaration of title and for possession, or in the alternative, for 
redemption. 

The first prayer must fail on the findings of the lower Court. 
As regards the second alternative prayer for a ac that 
has been allowed by the lower Court. 

The only question which really remains for our decision is 
what are the conditions on which redemption should be allowed. 
The first mortgagee, that is, Tarini-Kant did not make the second 
mortgagee a party neither did the second mortgagee make the 
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first mortgagee a party. Each party will be entitled to redeem 
the other; but the preferable right to redeem is with the 
plaintiff. The plaintiff is, according to the ordinary rule in 
redemption cases, bound to pay the mortgage money with 
interest at the rate specified in the mortgage and any amount 
paid by the mortgagee in possession for the protection of the 
property or for redeeming any prior mortgage with interest as 
also the costs of the suit and the appeal as in an ordinary redemp- ` 
tion suit. The decree of the lower Court in this respect is not 
quite clear and there is no reason why the lower Court should 
not direct that an account should be taken of the amounts realized 
from the property by the defendant No. 2 as mortgagee in 
possession from the date of rhe possession taken in the year 
1894. It might be that the conduct of the plaintiff was not as 
good as it should have been. In fact, there were conflicting 
rights and the questiona which arose on account of laches on 
both sides. It may also be that, if the mortgagee in possession 
in order to protect her right had to spend any money which 
really went towards the protection of the property, she would be 
entitled to the benefit of such payments. But the rough and 
ready way of calculation adopted by the lower Court is not 


` proper to be followed in redémption suits. 


We, therefore, direct thet the decree of the lower Court be 
modified in the following way :—That an account be taken of 
the mortgage money due and payable under the mortgage of the 
5th May 1888 with interest thereon at the rate specified in it as 
also of the sum of Rs. 1692-6-6 with interest thereon at the rate 
of twelve per cent. per annum from the beginning of the year 
1308, the said amount having béen paid for redemption of the 
prior mortgage and the costs of. the litigation in both Courts and 
also of the amount received by the said defendant No. 2 from 
the date of his taking possession from the tenants in occupation 
and that the one be set off against the other, and that a decree 
be made for the balance, the plaintiff being at liberty to pay thé 
said amount within six months from the date of the amount by 
the lower Court and, on his'so paying, the defendant.No. 2 should 
deliver up to him all documents-in hii possession. or power and re- 
transfer the property to him. On the faijure of the plaintiff to pay 
the sald amount within the time specified, he will be debarred from 
all rights to redeem and-the defendant No. 2 will be entitled to 
continue in possession of the property absolutely. and without 
the plaintiff having any further right to redeem, If, on taking 
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the account, it be found that the balance is in favour of the plain- 
tiff, the said defendant No. 2 will be bound to pay the said amount 
to the plaintiff. ` ; 

As regards the right of the defendants Nos. 3 to 45, it appears 
that they are tenants on the land and are not really interested 
in the mortgage in favour of either of the parties. They are 
entitled to remain on the land, unless it be found in any subse- 
quent suit or suits that they are liable to ejectment under the 
Bengal Tenancy Act or any other Act that mdy be in force. 
The decree for costs passed by the lower Court as regards the 
defendants Nos. 3 to 45 will stand. The plaintiff appellant must 
pay the cost of the defendant No. 2 the respondent in this Court. 
We assess the hearing fee at two hundred rupees. 


A. T. M. Decree modified. 


Before Mr. Vustice Mitra and Mr. Fustce Bell. 


-ANANDA CHANDRA PODDAR AND OTHERS 
v. 
KUNJO BEHARI PAL. * 

Right to sve—Inowmbranoes, swit to acoid—Pwrohaser from a purchaser at a 
revexus-sale—Puinidar—Parmanent Settlement, tenure from bafore— 
Long possesrion — Presumption — Dirac evidence. 

A purchaser from a purchaser at a sale for arrears of Government revenue 
as well as a ywimidar are persons who oen me to avold encumbrances or 
under-tenures oreated since the permanent settlement. 

It is not necessary that direct evidence should be given to prove the 
exiztenoe of a tenure from before the permanent settlement in order that it 
might be proteoted from avoidance on account cf sale for arrears of Govern- 
ment revenue, A presumption in favour of its existence arises from the 


proof of the existence of.a tenure for a very long time, say from 1834. 
Hurryhwr Mookkopadhya v. Madub Ohunder Baboo (1), and Forbes v. 


Aer Mahomed Hossain (2), referred to. 
Appeal by the Defendants Nos. 15 to 21. 
Suit to recover possession of Jande. 
The facts of the case were as follows :—An estate was sold 
to D under the provisions of Act XI of 1859 on the 24th Septem- 
* Appeal from PE Deoree No, 3262 of 1906, against the decree of 
H. Walmsley Esq. O ciang ede Judge of Daocoa, dated the 4th Juue 


1906, reversing that of Babu Han Nath Roy, Buboidinate Judge of Dacos, 
dated the 22nd December 10065. 


(1) (1871) 14 M,I A. 353 at 178. (2) (1878) 12 B. L. B. 210 at 215 (P.O.) 
[feo Nityanund v. Banshi, 8 O. W. N. 8L1—Rep.] 
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Ora, ber 1894 ; shortly afterwards in Sraban 1 302 (corresponding to 

1908, July or August 1895), he sold the estate to R.  R's sons, defen- 

D a dants Nos. $9 to 73, created a putt tenure consisting of the 
d d 5 

p ig 5 village G i dispute, in fevour of defendants Nos. 9 and 65 to 68 


a 


c | Pal. on the 4th Chaitra 1307 (corresponding to 17th March 4901). 

CD Those puénidars failed to pay their rent and the put; was sold 
under the provisions of Regulation VIII of 1819, and bought 
by the plaintiff on 15th May 1903. The plaintiff as purchaser 
took symbolical possession through the Collector, but was unable 
to obtain actual &&as possession of a tenure called Muluk Chand 
LalSaran Rai. He found that a permanent tenure was put 
forward to bar his possession. Accordingly a suit was brought 
to recover possession of lands which contained mouza G. ` It was 
based on the ‘rights given to auction-purchasers by section 37 of 
Act XI of 1859. 

“The defendants set up a permanent tenure co-extensive with 
the mouza and existing from before the permanent settlement. 
Issues were raised ; the fifth being : “Do the defendants hold the 
disputed land under the Shikmi tenure Muluk Chand Lal Saran 
Rai? And has that tenure existed from the time of the perma- 
nent settlement? ” : 

The Subordinate Judge held that the defendants had succeed- 
ed in making out a case af the existence of the tenancy from 
before the permanent settlement. The District Judge on appeal 
came to a different conclusion. After disposing of a cross-appeal 
preferred by the defendants (as regards a petition for adjourn- 
ment to enable certain witnesses to attend) he observed as 
follows :— 

"I now come to tke plaintiff's appeal against the finding 
that the s&r&m: tenure has been in existence since the time of the 
permanent settlement. Here the learned Subordinate Judge 
appears to overlook the fact that the burden of proving the 
tenure to be a protected tenure is upon the tenure-holders. He 
finds that there is clear evidence of the existence of the taluk 
from before 1231. This finding is based on an ' tsamnavisht mat- 
sawari’ submitted to the Collector in that year and in that paper 
the tenure is mentioned by name, It is urged for the appellant 
that the statement in that return is not binding on him. I do 
not understand it to be dezendant's contention that the statement 

R is an admission which bincs the plaintiff but that it affords good 
evidence of the existence of the tenure in the year 1231. But 
1231 B. S. corresponds to 1824 A. D. and I can not regard such 
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a retuin as proving that the return was in existence in 1793. 
The other documents are later, and do not of themselves help 
the defendants. Inthe kobala of 1251 the vendor Bejoy sold part 
of the tenure as ancestral property. Bejoy’s father was Ram 
Krishna. An old man now eighty years old says that he saw 
Bejoy, but that he never saw Ram Krishna and the inference 
suggested is that Ram Krishna died many years before 1251, 
perhaps even before 1231. But granted that the old man’s 
evidence is quite reliable it only shows that Ram Krishna was 
not alive in say 1240. There is only vague hearsay evidence to 
show that Muluk Chand and Lal Saran were the progenitors of 
Bejoy. I cannot regard this evidence as sufficient to bridge the 
gulf between 1824, the year of the isamesavisi mouzawart, and 

1793, the year of the permanent settlement. - In saying ‘ when 
there is no contrary evidence I am not willing to reject it as 
quite unreliable, the learned Subordinate Judge appears to be 
forgetting where the onus lies. 

I am unable to hold that the defendants have made out 
that their tenure is a protected tenure....... The result is that I 
dismiss the defendants’ cross-appeal and decree the plaintiff's 
appeal against the contesting defendants, and ex parte against 
the other defendants, except Nos. 63 and 64 with whom a com- 
promise was effected.” 

Babus Fogesk Chunder Roy and Biraj Mohun Mojumdar 
(for Babu ¥nanendra Nath Bose) for the Appellants. 

_ The Advocate- General ( Hon'ble Mr. S. P. Sinha) and Babu 
Harendra Narayan Mitra (for Babu Basanta Coomar Bose) for 
the Respondent. 

The jadgment of the Court was delivered by 

Mitra J.—The plaintiff has been found to occupy the posi- 
tion of a purchaser under a sale for arrears of Government 
Revenue of an entire estate and he has, under section 37 of 
Act XI of 1859, the right to avoid encumbrances or under-tenures 
created since the permauent settlement. The contention raised 
by the defendants appellants that he had not such a position 
cannot be entertained. A purchaser from a purchaser at a sale 
for arrears of Government Revenue as well as a putnidar have 
been held to be persons who could sue to avoid encumbrances 
or under-tenures, We are not disposed to go against this view 
in the presence of authorities. 

~ The main question is whether the defendants succeeded in 
proving that the tenure held by them existed from before the 
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time of the permanent settlement. The Subordinate Judge was 
of opinion that they had succeeded in making out a case of the 
existence of the tenancy from before the permanent settlement. ` 
The learned District Judge, on appeal, has come to a different 
conclusion. He has found the following facts, namely, that 
the tenure must have existed in the year 1824 and that the 
tenure was held by the defendants and their predecessors at least 
from 1824. But, he says that he cannot from that fact alone come 
to the conclusion that the tenure was in existence in 1793. Rea- 
ding his judgment, it appears to us that he did not apply his 
mind to the presumption which might arise in such cases. He 
was evidently af opinion that direct evidence must be given to 
prove the existence of a tenure from before the permanent settle-- 
ment in order that it might be protected from avoidance on 
account of sale for arrears of Government revenue. He no- 
where in his judgment refers to the presumption which might 
arise from proof of the existerce of a tenure for a very long time. 
In 4. G. Forbes v. Meer Hahomed Hossein (1) which was 
a case of the avoidance of a tenure by an auction-purchaser at a 
sale for arrears of revenue, their Lordships of the Judicial Com: 
mittee observed :—" The presumption in favour of an auction- 
purchaser is based upon the principle that ‘every bigha of land 
is bound to pay and contribute to the public revenue, unless it 
can be brought within certain known and specified exceptions, 
and that the right of the zemindar to enhance rent is also 
presumable until the contrary is shown. Accordingly, in many 
cases, which may be found in the books, a very heavy burden 
of proof has been placed upon the defendants, whose tenures 
have been questioned by auction-purchasers ; and they have: had 
to prove, in circumstances of g-eat difficulty, that their tenure did 
really exist at the date of the perpetual settlement or even twelve 
years before, in order to escane the consequences of the claim." 
Then their Lordships added : * Itis, however, to be observed that 
the course of modern legislation and also of modern decision, 
has, if not in the case of lakhiraj lands, at least in the case or 
under-tenants, to a considerable degree modified the rules laid 
down in the earlier cases, by giving force to the contrary pre- 
sumptions arising from proof of lang and undisturbed possession." 
In the case of lakhiraj tenures, it was observed by the Judicial 
Committee in Alurryhur Mookhopadhya v. Madub, Chunder 
Baboo (2), “ Nor ss it, in their Lordship’s opinion, to be regretted 
(1k (1878) 12 B. L. 3. 910 (P.C,) at 216. (3) (1871) 14 M. T, A. 153 at 178. 
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if, in such cases, effect is given to those presumptions arising from 
long and uninterrupted possession, which were heretofore excluded 
only by the exceptional procedure applied to resumption suits 
under the Regulations, which have now been decided to be 
inapplicable to suits of this nature, and relieving defendants from 
“ a burthen which every year made it more difficult to support." 
lu fact, the legislature found even in the year 1825 that it was 
necessary to give effect to a contrary presumption arising from 
long possession. "That would appear from Regulation XIV passed 
in that year. The learned District Judge should have considered 
whether, having regard to the other facts of the case and the 
proof of the existence of the tenure in 1824, he could, as a Judge 
- of facts, come to the conclusion that the tenure had existed from 
before the permanent settlement. 

: We are, ‘therefore, of opinion that this tase should go back 
to the learned District Judge in order that he may reconsider his 
judgment with reference to the observations made by us. 

Costs will abide the result. 
A. T. M. Appeal decreed ; case remanded. 





Before Mr. Justice Mitra and Mr. Fustice Bell. 
` PEARY MOHUN ROY 


v, 


KHELARAM SARKAR AND ANOTHER. * 


Moane profts, rii for— Limitation Act, Sohedula IT Arts, 109, 10, applroability 
ef —" when tha profits are roceivod" tn Art 100, moaning of. 

Where the defendants wrongfully reocived profita whioh were actually 
receivable by the plaintiff but for an illegal patni male which was afterwards 
set aside, the period of limitation is three years from the time when.the 
. profits were recelved, ! 4 

By the clause “where the p'aint/f has been dicis by a deoree 
afterwards set aside on appeal, when he recovers possesion” jn the third 
: dolumn of article 109, the Legialature limits the conditions under whioh the 
ordinary rule of three years may be éxtended 
+ — The clause “when the profits are received " 1n' the third óolumn of article 
109 means “when the profits are actually received " 

Dhanyst Singh v. Saranocati Misrata (1), oxzplained, 
Krishnanand v. Kunwar Poitab Narain Singh (2), referred to. 


< 


#A from y re Deoree No. 1480 of 1908 preferred on the 20th 
August e decree of 8 B. Chowdhry ka, Distrlot Judge, 
Hughly, dated the 92nd May 1900, affirming thet of Babu "Dinanath Sarkar, 
Babordinate Judge, Hughly, dated Blat May 1905, 


(1) (1801) LL R 19 Oalo. 967 (2) (1884) I L. B. 10 Calo. 785 (P. C.) 


~ [See B. H Mollaway v. Gunmkwar Singh (1905) 3 O. L, J. 183, where the 
M es view appears to las boen taken]. 
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Appeal by the Defendant No. 1. 


The plaintiff was the owner of a puint mehal under the 
Maharaja of Burdwan. Tke mehal was sold under Regulation 
VIII of 1819 for arrears of rent for the year 1306 and was pur- 
chased by the first defencant on the 18th May 1900 and he 
afterwards transferred it to his wife, the second defendant. The 
plaintiff instituted a suit for setting aside the putni sale and 
obtained a decree for possessiou on the 27th February 1901. He 
took possession:on the 1rth September 1901. The defendants 
were in possession of the property from 18th May 1901 to 11th 
September 190r. The present suit for mesne profits was institu- 
ted by the plaintiff on the 6th. April 1904. 

The question argued in all the Courts was whether the 
claim for mesne profits for the period before three years of the 
institution of the suit, thet is, the period from 18th May 1900 
to sth April 1901 was barred by limitation. 

Both the lower Courts were of opinion that Art. 120 of the 
second schedule of the Limiration Act applied to the case and 
not Art. 109 of the same schedule as contended for by the defen- 
dants. 

The defendant No. 1 preferred this second appeal. The 
plaintiff was the respondent No. 1 and the defendant No. 2 was 
the respondent No. 2. 

Dr. Rash Behary Ghosh (with him Babu Hari Charan 
Sarkhel) for the Appellant. 

When no other article is applicable to a case, then only the 


t 


.aid of Art. 120 is to be invoked. Art. 109 is an express provision 
for suits for mesne profits The words “ wrongfully received" 
in the first column of Art, 109 do not mean " dishonestly 


received." Surely my client did not rightfully receive the 


‘profits. The plaintiff is on the horns of a dilemma. If my 
‘client did not wrongfully receive the profits, then there is no 


cause of action and the whole claim fails. If the reception is 


wrongful, the suit cannot but come under Art. 109. Legislature 


provides for dispossession in execution of a decree. If the lower 
Court is right, the last clause in the third column of Art. 109 has 
no meaning. 

- Byjnath Pershad v. Badhoo Singh (1) and Krisknanand v. 


Kunwar Pertab Naram Sings (2) referred to. 


You cannot extend limitation by analogy. Refers to Mitra’s 


, QD (1868) 10 W, R. 486, — (3. (IB84) L. L. R. 10 Calo. 785, (P. O.) at 790 
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Limitation pages 925 and 926. Hard cases have a well-known 
tendency. "They are a source of good deal of bad law. 

Dhunput Singh v. Saraswati Misrain (1), has no bearing to 
the facts of the present case. i 

Babu Nimadhub Bose (with him Babu Surendra Nath 
Guha) for the Respondent No. 1. 

The word “wrongfully” in the first column of Art 109 
means '' dishonestly ”, It means “morally wrongful.” 

Babu Atul Krishna Roy for the Respondent No. 2. 

The judgment of the Court was delivered by 

Mitra J.—The plaintiff was the owner of a putni mehal 


under the Moharaja of Burdwan. The mebal was sold under: 


Regulation VIII of 1819 for arrears of rent for the year 1306 and 
was purchased by the first defendant. The sale took place on the 
18th May 1900. Afterwards, the first defendant transferred the 
property to the second defendant, hia wife, "The plaintiff institu- 


ted a suit (No. 64 of 1900) for setting aside the puint sale and. 
obtained a decree for possession on the 27th February 1901. He 


took possession on the 11th September rgor, During the period 


between the 18th May 1900 and the 11th September 1901, the: 


defendants, or either of them, were in possession of the putni 


property. The plaintiff instituted the present suit for meane' 


profits for the period that the defendants were in possession, 
namely, from 18th May 1900 to 11th September 1901. 


It is admitted that the claim for the amount, if any, recover- 


ed by the defendants or either of them within three years of 


6th April 1904 (the date of the institution of the suit) is not 


barred by limitation. 

The question argued in the lower Courts and also before us 
is whether the claim for mesne profits for the period before three 
years of the institution of the suit, 7. e. the period from 18th 
May 1900 to sth April 1901 is barred by limitation. The lower 
Courts were of opinion that Art. 120 of the second schedule of 
the Limitation Act applied to the case and not Art. 109 of the 
same schedule, as contended for by the defendants. In support 
ofthe view which the lower Courts took, they relied on the 
decision of this Court in Dhunput Singk v. Saraswati Misrain (1) 
That was, however, a case not for mesne profits but for rent 
and the question raised in it was whether the plaintiff who was 
the landlord and, was in possession, having himself purchased 
at the sale under the putni Regulation, could sue for rent for the 


(1) (1891) I. L. R. 19 Calo, 287. 
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period during which he was in possession. The answer was that 
the plaintiff was not a trespasser within the meaning of the rule 
that a landlord who causes trespass on the land of his tenant is 
not entitled to rent for the period of his trespass. All that the 
Court held in that case was that it was not a trespass of that 
kind, that the case was distinguishable and that the plaintiff 
would be entitled to recover rent after giving credit for the 
amount, if any, that he actually recovered from the tenants in 
occupation, ` : 

Art. 109 of the second Schedule of the Limitation Act is 
clear in its terms. It relates to the profits of immovable pro- 
perty belonging to the plaintiff which have been wrongfully 
received by the defendant. In the present case, there can be: 
mo doubt that the defendants or either of them wrongfully re- 
ceived profits which were ac-ually receivable by the plaintiff but 
for the illegal putni sale which was afterwards set aside. The 
period of limitation is three years and it runs from the time 
when the profits were received. No question arises on the 
words of the article when the cause of action arose. The words 
“ cause of action" are not used. That the view we take is correct 
is clear from the words which follow, in the third column namely, 
" where the plaintiff has been dispossessed by a decree afterwards 
set aside on appeal, when he recovers possession." The legis- 
tature limits che conditions under which the period of three 
years may be extended. If a person takes possession in execu- 
fion"of his decree and the defendant afterwards succeeds in get- 
ting the decree of the first Court set aside on appeal and then 
retakes possession, his right to sue for mesne profits accrues from 
the date when he gets a decree from the appellate Court. That 
case' is excepted from the ordinary rule. No other case is excep- 
ted. We must, therefore, construe the words “when the profits 
are received" as meaning when the profits are actually received. 
We do not ses our way of ‘getting over a construction which is 
patent from the.words used in Art 109. Art. 120 does not, there- 
fore, apply but Art.109 is clearty applicable. 

- In Krisknanund v. Kunwar Pertab Narain Singh (1), a 

contention similar to the one before us was raised before the 

Judicial Committee of the Privy Council. It was contended that, 

when the settlement officer gave possession to a person, the 

possession wes not that of a trespasser and it was not wrongful 

within the meaning of Art 109. The Judicial Commitee observed 
(1) (1884) I L. B 10 Calo, 785, (P. C.) 
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quoting the words of Art. 109, that the argument could- not 
be supported and the point was practically abandoned by the 
learned Counsel who argued the case. We are, therefore, of 
opinion that the decree of the lower TE Court should 
be set aside. 

But then remains the question sheher we should remand 
the case for a finding as to the amount payable by the defendants 
to the plaintiff for the period between the 6th April. 1go1 and 
the rith September rigor. It appears from the commissioner’s 
report that the sum of Rs. 377-7-8 was realized by one Jadab as 
gomastha of the defendants for the period from Falgun 1307 to 
31st Sradan 1308. It does not appear that the defendants’ or 
any of them realized any further sum. The liability of the 
defendants would be less than the sum of Rs. 377-7-8. But the 
learned Counsel for the defendants has no objection to a decree 
being passed in favour of the plaintiff for this sum preferring it 
to the harassment of a continuation of the litigation for a smaller 
amount. We, therefore, direct that, in Beu of the decree passed 
by the lower appellate Court, a decree be entered. in favour of 
the plaintiff for the sum of Hs. 377-7-8. We direct that the 
appellant do get the costs of this appeal as well as the costs 
incurred by him in the lower Courts in proportion to the claim 
dismissed. í 
Decree modified. 


Beofre Mr. Fustice Brett and Mr. Fustice Coxe. 
, SONABHAN BIBI AND ANOTHER 


v. 
NATHMAL KERASI AND OTHERS.” : 
Declaration, right to—Rights in property affocted—Submquent conduct of 
defaulter. 

Where one of the shareholders of a property purported to mortgage the 
whole estate, 

Hed, the other shareholders had a right to the declaration that the 
defendant could not alienate their share, and this, notwithstanding Het 
subsequently to the suit the defaulter had paid off-the mortgage debt. 

. Avpeal by the Plaintiffs. - - - 

- - Buit for a declaration. vaca ue 


The material facts and arguments appear from the judgment. 
. Babu Dwarka Nath Mitter for the Appellants. i 
- Dabu Shoraski Charan Mitra for the Respondent. 


*  "' Appeal from“ "Original Deoreo No. 181 of 1906, against the decision of , 
a. Rakes Tot Eeq, Offtmatmg Dintrict. Indge of. Dinsjpore dated- the . 28m 
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The following judgment was delivered :— 

The plaintiffs and defendants in the present suit with the 
exception af defendant No. 1, are the descendants of one 
Ethaloo Mandal. The plaiatifs claimed to be entitled to certain 
shares in a 3 annas 8 gundas share which Ethaloo had dn a 
zemindari called Dipkhanda and also certain shares in the whole 
of a putni called Darail Haz which also belonged to Ethaloo. 

The case for the plaintiffs was that defendant No. 2, who, 
as one of the descendants of Ethaloo, had also a share in the 
zemindari and a share in the putt left by him, on the Ist 
Agrahan 1306 (f.e, November 1899) executed a mortgage deed 
in favour of defendant No. 1, by which he hypothecated a 3 annas 
8 gundas share in the zemindari and an 8 annas share in the 
putni as security for the mortgage loan. The plaintiffs! allegation 
was that this mortgage was executed without their knowledge 
and that they were only informed that such a transaction had 
taken place when on the 18th April 1904, a proclamation of sale 
of the mortgaged properties was published. 

It seems that defendant No. 1 brought a suit on the mortgage 
to recover his debt and obtained a decree, and in execution of 
the decree hs applied that the mortgaged properties should be 
sold. The plaintiffs on receiving intimation that their properties 
were to be sold on the oth June 1904 in satisfaction of the 
mortgage debt, instituted tne present suit on the 21st May 1904. 
In this suit they sought to have it declared that they were 
entitled to certain shares ia the zemindari and juin and for an 
adjudication that the defendant No. 2 had no right to mortgage 
to defendant No. 1, their shares amounting to 1 anna 15 gundas 
I krant in the zemindari and 5 annas 14 gundas 2 krants in the 
putni and that the shares were not liable to be sold in execution 
of the decres obtained by defendant No. 1, and for an injunction 
restraining defendant No. 1 from selling the shares in execution 
of the decree. 

It appears that after the institution of this suit and the issue 
of a temporery injunction restraining defendant No. 1 from 
selling the shares of the plaintiffs in execution of the mortgage 
decree, that the defendant No. 1 put up the shares of defendant 
No. 2 for sale and himself purchased them. Thereafter defendant 
No. 2 paid up the full amcunt of the debt due on the mortgage 
and the Court set aside the sale. When this ‘suit came on for 
hearing before the District Judge the defence that was taken was 


that as subsequent to the institution of the suit the mortgage 
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debt had been paid off and there was no risk of the sale of the 
shares of the plaintiffs in execution of the decree, therefore the 
plaintiffs were not entitled to obtain any relief in the suit. 

The District Judge accepted that contention and held that 
the suit of the plaintiffs could not proceed further and dismissed 
it. Atthe same time the judge passed an order directing that 
the plaintiffs should recover the full costs from defendant No. 2 
on the finding that the defendants had fraudulently included the 
shares of the plaintiffs in the mortgage executed by him. 

The plaintiffs have appealed and the only question urged 
before us is whether the District Judge is right in the view which 
he has taken that the plaintiffs were not entitled to the relief 
which they sought namely for a decree declaring their title to 
the shares which they claimed in the zemindari and putni. 

After. hearing the learned vakils on both sides we are of 
opinion that the learned District Judge was not right in the view 
which he took. No doubt, the plaintiffa in the plaint have 
stated that their cause of action for the suit arose on the 
18th April 1904 when they became aware that their properties 
were notified for sale in execution of the mortgage decree. But 
in fact the cause of action against defendant No. z appears to 
have arisen when that defendant in November 1899 infringed the 
rights which the plaintiffs claimed in the properties by mortgag- 
ing their shares together with his own share, as being his own 
properties, to defendant No. 1. The subsequent suit and the sale 
in satisfaction of the decree were in consequence arising out of 
the original act of the defendant by which he infringed the right 
of the plaintiffs, We are unable to agree with the learned District 
Judge that after the discharge of the mortgage debt by defen- 
dant No. 2 after the institution of the present suit, the plaintiffs 
lost all rights to the declaratory decree which they claimed on 
the ground that the defendant No. 2 had fraudulently dealt with 
their properties in infringement of their title. 

Wethink, therefore, that the judgment and decree of the 
District Judge by which he dismissed the suit on the preliminary 
point cannot be maintained ; that ground being that as the 
mortgage debt was paid off, therefore the plaintiffs were entitled 
to no other relief, We do not think that that view is correct 
and we hold that the act of defendant No. 2 having been an act 
in infringement of the rights claimed by the plaintiffs in the 
remindari and puis, the plaintiffs are entitled to a decree 
declaring their rights to their shares in. the zemindari and puni 
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so as to protect their rights from any future infringement by the 
defendants. 
We therefore set aside the deni and decree of the lower 


, Court and direct that th» case be sent back to that Court for 


trial' on the merits. and for determination of what shares in the 
zemindari and puis: the plaintiffs are entitled to, and after 
ascertaining those facts for passing a declaratory decree in favour 
of the plaintiffs. , 

Costs wil abide the result, the hearing fee in this appeal 
being assessed at five gold mohurs. 
N. K. -B g Appeal allowed ; case remanded. 


Before Mr. Fustice Stebhen aud Mr. Fustice Hohmwood, l 
DHARANI KANTA LAHIRI CHAUDHURI 


v, 
SHIBA SUNDARI DEBYA AND OTHERS." 
Graui—OÜontéruetun of— Forfeuwre—igk of re-entry. 


T granted a mires talug to his widowed daughter at a 1ent, for her life, and 

on her death, to ner adopted son, if she adopted one, for life, and after him to 
bis- sons, grandsons &o., by rgbt of inheritence, in the male line, but withont 
any power of alienating the property, In case the grantee adopted no son or 
her adopted son died without any heir in the male line the property was to 
revert to the grantor or his representative, It was also provided that the 
property could not- be attached or sold for any debt incurred by the grantee or 
her adopted son, grandson ko. Jn case of attachment or sale, it would be void 
and thd property would come into the Ahas poeseesion of the grantor or his 
representative : : 

Hold, the grant did not oreate an absolute estate in the daughter. At 
fhewame time the grantor had no right to reenter in oase of a gusts 
alienation, That right was limited to case of attachment or sale e 

- When therefore the grantes mace a gift of the property to her adopted - son, 
-7 Held, the gift waa void, hut the grantor or his representative oould not 
obtain khas possession of the property. 

Appeal by the Plaintiff. 

Suit for possession after declaration of forfeiture. 

The facts and circumstances appear sufficiently from the 
judgment. 
TT Mr. S. P. Sinha (Advocate-General) and Babus Fogesk 
Chandra Roy and Rajendra Chandra Guha for the Appellant. . 

Babus Dwarkanath Chakravarti and Mohini Mohun Chatter- 
see for the Respondents 


C. A. V. 
UU" Appeal erunt “No: Bs of 1066 against the decision of Babu 
Ananda cans Maj Rubordinate Judge of Mymensingh, dated Heed 
aa! 1906. : : D ] 


E 


Vor. VIII.) - HIGH OOURT. 


' The judgment of the Court was as folldws :— 

Stephen J.—The facts of this case are as follows. In 1874 
one Tarini Kanta Lahiri Chaudhuri granted a mêras taluk to his 
widowed daughter Srimati Shiba Sundari Debya at a rent of 
Rs. 77. The demise wasto her for life; on her death to her 
adopted son, if she adopted one, for life, on his death “to his 
sons, grandsons &c.,” by right of inheritance in the male line, 
without any power of disposing of the property at will. by gift, 
sale &c. Ifthe grantee did not adopt a son, or if she adopted, 
and the son died without any son, grandson &c., the property 
was to revert to the grantor or his representative. It was also 
provided that “the said property can not be attached or sold for 
any debt incurred by you or by your adopted son or grandson 
&c." If it be attached or sold (this seems a correcter translation 
than the official one) it (s. ¢ this grant) will at once become null 
and void, and the property will come into khas possession of 
one or all of my representatives." What happened was that Tarini 
adopted a son Dwigenrda Nath Sanyal, defendant No. 2, a fact 
that was disputed in the lower Court, but was not called in 
question before us, and made a gift of the land to him by a deed 
dated the 7th September 1901, reciting that he was taking care 


of her, and that she was far advanced in years and not sufficiently' 


strong to manage and proteet the properties and therefore inten- 
ded to pass her days in devotion. 

, The plaintiff i is the legal representative of Tarini Kanta and 
sues to have it declared that the conveyance of defendant No. 1 
to defendant No. 2 is invalid, and for possession of the property 
on the ground that the conveyance has operated as a forfeiture. 
The lower Court has declared the alienation in favour of defen- 
dant- No. 2. invalid as against the plaintiff ; but has dismissed the 
suit-so far as the claim for GE and consequential relief is 
concerned, 

Against this decisión the plaintiff has appealed and the only 
question that has-been raised before us is whether under the 
terms-of Tarini's pattah to Defendant-No. 1, the property reverts 
to the plaintiff as Tarini's representative. The lower Court; it 
is true, held that the prayer for ejectment might be considered to 
be time-barred under Art. I of schedule III of the Bengal Tenan- 
cy Act by force of. section 184 of the Act. No doubt this 
might apply if the plaintiff had any remedy by ejectment in res- 
pect ofthe breach of the.grantee's covenant not voluntarily to 
„alienate, but in the view we take. there is ‘no right of ejectment 
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at all, only a right of re-entry in the event of the grantee being 
ejected by other persons. Besides the plaintiff seeks to eject the 
adopted son with whom he has no contract and not the grantee. 

As to the effect of Tarini’s potta of 1874 the effect of which 
is reproduced in the kabulyat pf defendant No. 1 of the same “date, 
we find that the words of inheritance contained in the grant do 
not create an absolute estate in favour of the grantee. The natural 
heirs of defendant No. 1 and the female heirs of defendant No. 2 are 
both excluded ; if the defendant No. 1 did not adopt a son, or if 
she adopted a son and he predeceased her without having a son, 
grandson &c.,she took onlya life estate ; and if the property 
was attached or sold while in No. 1's hands at any rate, the pro- 
perty reverted to the grantcr and his representatives. These 
provisions were ample to prevent the creation of an absolute 
estate in favour of No 1, We must hold therefore that No. 1 
took a life estate with a reversion to her adopted son and others ; 
and the question is whether this estate has been forfeited so as to 
entitle the plaintiff to re-enter. 

Now the only right of 1e-entry expressly mentioned in the 
pottah is conferred by the provisions to which we have referred, 
which according to the terms of the pottah as translated, and 
still more the same terms as we consider they should be trans- 
lated, seems to refer only tp the property being attached or 
sold for debt. But it is argued on behalf of the plaintiff appel- 
lant, that if we consider the whole scope and purpose of the 
transaction in question the provision against voluntary alienation 
was a condition of the grant, and not a mere covenant. The 
pottah was dated before the commencement of the Transfer of 
Property Act 1882 ; but the appellant contends that in looking 
at the purpose of the grart we should act on the principles laid 
down in sections 11 and 111 of that Act, after having come to 
the conclusion on the facts of the case that the grantor intended 
to retain a right of the re-entry on a breach of the restriction 
against voluntary alienation. The main purpose of the grantor 
was it is admitted to provide for the maintenance of his daughter 
for her life, with a remainder tc her adopted son. To effect this 
he not only made any alienation by her void, but intended to 
make it confer a right of re-entry on himself, so that though she 
might be bound by it, he wauld still have the power to recover 
the property for her ute if hs so saw fit. To us the facts seem 
to point the other way. An alienation by the grantee was made 
yoid which in itself probably provides a better protection of the 
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grantee's interest thàn would be afforded by the re-eatry of the Orvin. 
grantor or his representatives ; but it was only in the case of 1908, 


—— 


an involuntary sale in execution of a decree aud so on that a Dharani. Kanta 
re-entry was provided for; and then only because it would be  lehlr Coens 
betfer for the grantee that the property should go to a member Shiba Sundar Debya 
of her family than to a creditor. Bispham, J. 
The construction of the pottah must of course be determined 
without reference to subsequent events: but it is obvious that 
if the plaintif succeeds in establishing his right to re-entry, the 
purpose for which the pottah was created will be defeated, while 
if he fails it will be exactly carried out, as defendant No. 1 is at 
present maintained by defendant No. 2 and she conveyed , the 
property to him after having held it herself for twenty seven 
years because of the infirmities of old age. This fact has led the 
advocate for the ‘respondent to suggest that the alienation by 
defendant No. 1 to defendant No. 2 is good in view of the right 
of a Hindu widow to surrender her estate to the AL as 
though she had died. 
In this case however the defendant No. 1 neither held nor 

transferred the property as a Hindu widow and we know of no 
ground for extending the principle in question to a lessee,- 

- The alienation by defendant No. 1 to defendant No, 2 being 
directly contrary to the provisions of the pottah we agree with 
the lower Court in holding that the transfer was bad. But we cons 
sider that the breach of the provisions can not operate as a forfei+ 
ture. The result is that the appeal is dismissed with costs. 

There is a cross appeal against the decision of the lower 
Court in so far as it declares the transfer by defendant No, 1 -to 
defendant No; 2 .to -be invalid, as against the plaintiff. From 
what we have said in the jndgment on the appeal, the cross 
appeal must also be dismissed. We make no order as to costs in , 
this. 7 oi a 
NEB ^ 1 - Appeal dismissed. 
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CIVIL RULE.: 
OIVIL, ; < ; 
— Before Mr. Fustice Mitra and Mr. Fustice Bell. 
sei RIVERS STEAM NAVIGATION Co. LID., . 
May, 4. ý 


KASHI PRASAD AND ANOTHER, * 
Common Carriers Aot (ITI of 1805), amended by Aot X of 1809, Seo. 10—Steam- 
ship Company and Rrilway Company —Notioo before ewit. 
Section 10 of the Oommon Oarriers Act as amended by Act X. of 1899 
placed a Steamship Company in the same position as a railway, and make it 


obligatory upon a person wanting to sue a Steamer Company to give notloe-of 
such salt within the time mentioned in the section, 


Rule obtained by the Defendant. 

Ruit for damages. 

The facts necessary for this report appear from the judgment. 

Babu Manmatha Nath Mukherji for the Petitioner. 

No one for the Opposite Party. 

The following judgment was delivered :— 

Mitra J.—This is a Rule issued on the opposite party, the 
plaintiff in the case, to show cause why the decree of the lower 
Court complained of in the petition should not be set aside. 
The main ground on which the Rule was issued was that it was 
necessary before the institution of the suit that notice should be 
given as provided by section 2 of Act X of 1899. The common 
carriers Act of 1865 was amended by Act X of 1899 and section 
10 as amended runs thus :— No suit shall be instituted against 
& common carrier for the loss or injury to goods entrusted to him 
for carriage unless notice is given to him before the institution of 
the suit and within six months of the time when the loss or 
injury first came to the knowledge of the plaintiff" The lower 
Court seems to think that no notice was necessary because a 
Steam Navigation Company does not stand on the same footing 
as a Railway Company under the Indian Railways. Act, 
But the amendment of section 10 of the Common Carriers Act 
puts a Navigation Company in practically the same footing as a 
Railway Company. The notice, therefore, was necessary and the 
only question is was the notice alleged to have been given to 
the defendent in the case a proper notice. Now, the plaint does 

. not say that any notice was given to the petitioner Company. 
An attempt was made to show by evidence that some sort of 


* Civil Rule No, 3181 of 1907 the decision of Babu Jadunandan 
Prasad, Munsiff and Small Cause Court Judge, Patna, dated the 17th April 1907. 
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notice was given. The Munsiff has relied on the statement of a 
witness in the witness box. Al that he says is that a letter was 
written to the office of the defendant at Debrughur. What the 
contents of that letter were, whether it was in proper form or 
not and whether it was addressed to the agent of the petitioner 
Company do not appear. We can not accept the deposition of 
this witness as sufficient to show that the notice was in proper 
form and was really served on the defendant. 

The action, therefore, must fail and we direct that the Rule 
be made absolute and the suit be dismissed with costs. The 
petitioner is entitled to his costs in the Court. We assess the 
hearing fee at one gold mohur. 

N. K. B. Rule made absolute, 


APPELLATE CIVIL. 


Before Mr. Fusiice Stephen and Mr. Fustice Holmwood. 
UMED ALI | 
v. 
t ABDUL KARIM.* 
Appliostion for time—' Step in cid of  socowiion'—Previous application 
barred — Notioe on fudgment-debtor—Bitoppol, — ' 

An application for time is not a step in aid of execution and does not 
present subsequent applications from being barred, 

Kartich t, JuggornatÀ (1) and Hira Lal v. Dwija Oharan Bose (2), 
followed. 

A judgment-debtor is not estopped from contending that a previous 
application for execution was barred by limitation merely because notice had 
been served on him and he did not appear to contest the proceedings, 

Mungu! Perthad t. Grija Kant (8), and Noreadra v, Bhwpondra (4) 
distinguished. 

Appeal by the judgment-debtor. 

Application for execution of decree, 

The facts and arguments appear from the judgment.- : 
Dr. Priya Nath Sen for the Appellant. ; 


Moukvie Nuruddin Ahmed for the Respondent. 
GAV 


The following jadgment was delivered :— 

This is an appeal against an order of the District Judge of 
Noakhali affirming the order of the Munsiff rejecting the 
Ea, Deit Julgo ot Noah dated tho Itb September 1907, eng 
that of Babn Atul Chandra Das Gupta, Mungiff, Sudharam, dated the 5 


(1) (1899) T/L, B27 Calo. 285. (8) (1881) I. In B 8 Calo, B1. 
(2) (1908) 80, L. J. 340. (4) (1895) I, L, B. 28 Calo, 374. 
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appellant judgment debtor's application fora declaration that 
the decree-holder’s fifth appliration for execution is barred by 
limitation. : 

The dates necessary for a determination of this question- are 
given below : first application far execution—28th November 1901; 
notice seryed—6th December 1901. Time allowed to decree- 
holder—21st December 1901 ; dismissed for default—ath January: 
1902. Second application —13th December 1904: Notice served—24th 
December 1904 ; dismissed for default—14th February 1905. There 
was a 3rd and 4th petition on the 25th June 1906 and 14th July 
1906 respectively which were also dismissed for default and the 
present application is dated 9th April 1907. Upon these. dates 
as they stand the application of the 13th December 1904. was 
barred and therefore the subsequent AppcaHon would also 
be barred. 

Two grounds were however urged by the decree-holder in 
the lower Courts for holding that the execution was not barred. 
First that the application for time on the 21st December 1901 
was a step in aid of executicn ; secondly, that the judgment- 
debtor was estopped by his conduct in not objecting to the 
subsequent execution proceedings of which he got notice. 

The Munsiff held that the first. ground was untenable as the 
order for time was not a step in aid of execution, inasmuch 
as it was not shown that the decree-holder had applied either id 
petition or orally for time. 

He however found that the judgment debtor could not now 
question the validity of the execution case of 1904 inasmuch as, 
notice was served upon him and he did not appear to contest the 
execution proceedings. 

On appealthe learned District Judge held that there esata’ 
be no estoppel inasmuch as the rule laid down in Mungul 
Pershad Ditchit's case (1) did nat apply to this case. He however 
held that the order of the Ccurt to the decree-holder to take 
steps which was passed on the 21st December 1901 must have 
been based on some application of the decree-holder and that as 
his application for time was granted, the order must be taken to 
be a step in aid of- execution, He therefore dismissed the 
judgment-debtor's appeal. The learned . Judge does not seem to 
have had before him the autharities in the rulings of this Court 
which have decided that an application for time is not a step: in. 
aid of execution, In the case of Kartick Nath ee y. 


(1) 881) T, L, B, 8 Oalo. 81. 


- 
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Suggernath Ram Marwari (1) it was held that an application for 
time is not a step inaid of execution and this whether it was 
allowed or disallowed and in a subsequent case of Hira Lal Bose 
v. Dwija Charan Bose (2), this view was approved by Mookerjee J. 
The ground therefore on which the learned Judge has dismissed 
the judgment-debtor's appeal is unsound and must be set aside. 
But we are asked to restore the Munsiff’s finding on the authority 
of the well known case before the Judicial Committee of 
Mungul Pershad Ditchit (3). It is only necessary to point out 
that in that case an order for attachment made by the Subordi- 
nate Judge on an application which would otherwise have been 
time-barred was held to operate as a decision that the execution 
was not barred, even though that decision was erroneous, but at 
the same ‘time their Lordships of the Judicial Committee 
déclined to differ from the rule laid down by the Full Bench in 
Brsseshur Mullick v. Maharaja Mahatab Chunder (4) in which 
it was held that the mere service of notice on the judgment- 
debtor after the decree was barred was nota proceeding in 
execution merely because the judgment-debtor did not come in 
and opposeit, The case of Mungul Pershad Drichtt (3) is therefore 
no authority for the view taken by the learned Munsiff still less 
so in tbe other case on which he relies eis. the case of Norendra 
Nath Pahari v. Bhupendra Narain Roy (5), inasmuch as in that 
cage four valid grounds for saving limitatian were established 
namely (a) an acknowledgment of liability, (5) a deposit of process 
fees for sale proclamation, (c) the registration of the applica- 
tion and: attachment ordered thereon, (7) the minority of the 
decree-holder. 

. We are, therefore, of opinion “that both the grounds urged 
by the respondent in this case fail and that the appeal must be 
decreed, but under the circumstances without costs. 

N. KB. . Appeal allowed, 
” (1) (1899) I. L. R. 37 Calo. 285 
(2) (1905) BO. L. J. 240 at 216. 


ow (1881) T, L. R. 8 Calo. Bl. (4) (1868) 10 W. B. F. D. 8. 
(5) (1895) T, L R. 23 Calo. 874. 
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ORIGINAL CIVIL. 


Before Mr. Fustice Fletcher. 
SATISH CHANDRA MULLICK 


v. 
ASHRUFFUDIN AHMAD AND OTHERS.* 
Axtwalli, whether infant oan bo appoiated—Wairer—Cirtl Procedure Code 
(XIV of 1853), Seo. 44(a), leave under, i 

The power toappoint a matwall is a power in the naturo of a trust, The 
power to appoint a new wadwalli stands on the same ground as the power to 
appoint new trustees In England. 

A person who is below the age o? puberty cannot be appointed “odie 
Piran v, Abdul Kerim (1) followed, 

In a suit by a purchaser for a declaratory decree where a wef is set up by 
tho defendant who clalms the land as the mwtwalli but falls to establish his 
litle, if the plaintiff has made out a prima facie title, he is entitled to a decla- 
ration of his title and an injunction. Jemail Arif’ v. Mahomed G hows (2 
followed, 

Section 44(a) of the Civil Prooedure Code PEES follows one of the 
rules (O, XVIII, r 2) of the Supreme Court in England and was intended for 
the protection of the defendant, The defendant may by his conduct waive 
the benefit of that rule, 

Lloyd v. Great Western $0, Dairise Co, Là. (8) followed, 

This was ‘a suit by the plaintiff for a declaration of his title 
to certain lands which had been encroached upon by a prede- 
cessor in title of one of the defendants. The plaint also contained 
a prayer for “a decree ordering the defendants to give up vacant 
possession of the land to the plaintiff and to pay mesne profits 
&c.” There were three defendants. The plaintiff claimed his 
title through the second defendant who was the wife of the first 
defendant. The third defendant who was an infant daughter of 
the other two defendants contended that the land in suit was 
a part of a wakf property of which she was a mmutwalk. There 
had been some litigation between the parties but the facts 
necessary for this report are set out in the judgment. 

Afr. B. C. Milter (with Mr. A. Rasul) for the plaintiff.— 
The real question before the Court is whether the third defen- 
dant can claim the land as a mutwalk. She is admittedly a 
minor and as such her appointment as mutwalli, even if made, 
could not have been a valid appointment. See Airan v. Abdul 


' 0, C, No 287 of 1907, 


(1) (1891) I L. E, 19 Calo, 208, (219, 320), 
3) (1893) LL. R, 20 Calo. 884, P P, C. 
(s (1907) 38 T, L B, 670 0, A 
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Karim (1). See also Amir Ali's Mahomedan Law Vol. I, p, 350. PEVID: 

The plaintiff is entitled to a declaratory.decree, see Zsme7 Arif 1908. 

v. Mahomed Ghous (2). Batish Ohandra 
Mr. C. R. Das (with him Mr. C. C. Ghose) for the infant Mulliok 


defendant.—The plaint does not disclose cause of action. We Arhruftudin Ahmad, 
are entitled to know the date of the causeof action, see section 50. uM 
Civil Procedure Code, Ram Prosad v. Sachi Dassie (3); the 

suit is not maintainable asthe boundaries are not given, Mohamad 

Ismail v. Lalla Dhundhar (4). The suit is for recovery of land, 

see the prayer in the plaint. See Gleahill v. Hunter (5). The 

onus is on the plaintiff to prove possession within the period of 

limitation, Gossain Das v. Seroo Koomart (6), Maharajah Koowar 

Babu Nitrasar Singh v. Babu Nanda Lal Singh (7), Fogendra 

Nath Rat v. Baldev Das Marwari (8... The suit is barred by 

limitation, see Shatkh Ja'rus v. Abdul Rokrtaun (9), Fuggutmohinee 

v. Sokhee Moni (10). No leave under Rule (a) of section 45, 

Civil Procedure Code, was obtained and therefore the suit is not 
maintainable. Dkondiba Krishnaji v. Ram Chandra (11), Maula v. 

Guisar Singh (12), Kishna Ram v. Fakmint Sewak (13) ; the 

former decree was an exparte one and shculd not be held to act 

as res judicata. Madhu Sudan Saha v. Grae (14), Ganga Ram v. 

Khem Narain (15), Gobind Chunder Adzya v. Afzal Rabbani (16). 


“The judgment was as follows :— 


Fletcher J,— This is a suit brough- by a person to establish 
his title to a piece of land against the three defendants. 

The way the title to this property a-ises is as follows :— 

In certain partition proceedings aad in this Court the 
defendant Hingun Bibee was allotted a plot of land which is 
marked B on the plan annexed to the plaint and it is in respect 
of the encroachment on this plot that this suit is brought. 

It is hardly necessary for me to go fully into the details of 
the plaintiff's title but it will be sufficient to say that he claims 
through the defendant Hingun Bibee. His title arises by 
purchase in execution of a mortgage decree against Hingun 
Bibee of the plot which was allotted in -he partition proceedings, 


R. 19 Onla, 308, (219, 220), 
(2) (1893) I. i SR Oale, 884, P, O. (839, 842), 


585, (3) (1007) 6 O. L. J. 785. 
(4) (1875) 35 W. B. 39 @) (1891) I. L.E 16 Bom. 308 
(5) (1880) 14 Oh. D. 493, (503) (30) (1871) 10 B. L. R. 19 P, C $ 
(6) (1878) 19 W. R. 192, 1 (11) (1881) L. L. B. 5 Bom. 554. 
(7) (1860) 8 M. I. A. 199, 918, P. O (13) (1893) I. L. R, 16 All, 130 
(13) REN L L R. 0 AlL 221. 
(14) (1880) I. L. B. 16 Onlo, 300 F, B , (804). 
(15) (1869) 11 W, B, 250. (16) (1882) I, L, B, 9 Calo, 496, 
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The other two -defendants are her husband and: her infant . 
daughter aged 9 years. 

The defence to the suit is that the property is — 
property -having been dedicated to religious purposes by a deed 
of endowment dated the 17th January 1840 and thaf such 
property was not and could not have Been acquired by the 
plaintiff. 

As against Hingun Bibee dnd her frisbsnd there was | much 
previous litigation in this Court ori the same issue between the 
parties, and so far as they are concerned, they must be taken to 
be bound by the result of the previous litigation. 

Therefore the issue as to whether this” property is wabf or 
not, is not apen to the first.two ‘defendants. 

The only defence that remains to. be considefed. is that taken : 
by the infant daughter Mariam Bibee who says?she derives her. 
powers from a deed by which she was appointed miuüfma/A of the 
wakf property. . It is admitted that Marium Bibee was fivé.years 
of age when she was alleged to be appoihted su£ea/Ai in place of 
Hingun who was removed for. mal-adminstratjon of the trust. 
The question is, is that a proper appointment? The power to 
appoint a mutwalli is a power in the nature of a trust. It has 
to be exercised with due regard to the trust. The power to 
appoint a new mutwalli stands on the same ground as the law in 
appointing new trustees in England. 

On the authority cited by Mr. Mitter viz., the. decision in n the 
case of Piran v. Abdul Karim (1), it is clear that a person cannot 
be appointed mutwal/i who is below the age of puberty. That 
being so, the only question is, is the plaintiff entitled toa 
declaration of his right to this property? I think there cannot 
be any doubt but that he is entitled to such a declaration and on 
this point reference may be made to the decision of the Privy 
Council in the case of Ismail Arif v. Mahomed Ghous (2), which 
is a clear decision on that point, where it was held that in a suit 
by a purchaser ior a declaratory decree where a wakf isset up by 
the defendant who claims the land as the mutwal/ but fails to 
establish his title, and if the plaintiff has made out a prima faci? 
title, heisentitled to a declaration of his title to the land and an 
injunction. ` 

That being so, it follows in my opinion that the plaintiff i is 
entitled to a declaration of title to the piece of land alleged’ to 
be encroached ‘upon and to an injunction restraining the defen- 


(1) (1801) L. L, R, 19 Galo 208 (219), (1) (1808) I ‘L. B, 20 alo, 834, 
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dants or any of them from interfering with the plaintiff's rights 
thereto. : 

The defendant must pay the costs of the plaintiff on scale 
No. 2 including reserved costs. | 

Mr. Doss.—I wish it to be noted thac the other points which 
I have urged have not been taken into consideration in the 
judgment. 

The Court.—l have listened to them. I will deal with them 
separately if you wish. 


It has been urged by Mr. Doss taat this suit must fail 


inasmuch as leave under section 44 (2) of the, Code has not been 
taken to the joining of several causes of action. 

That section says that no cause of action shall, unless with 
leave of the Court, be joined with a suit for recovery of immov- 
able property or to obtain a declaration of title to immovable 
property except in certain specified cases of claim mentioned 
therein. 

It is said in this case that the relief claimed by the plaintiff 
is both recovery of immovable property and a declaration of 
title. Looking at the prayer of the plaint, it would appear to 
me that prima facie leave ought to have been obtained to sue. 
It issaid that the claim so far as it relates to recover immov- 
able property has not been made against the person in actual 
possession of the same. In my opinion section 44 which 
substantially follows one of the Rules af the Supreme Court in 
England was inserted in the Civil Procedure Code for the 
protection of the defendant and it has been held by Lord Justice 
Fletcher Moulton in the case of Lloyd v. Great Western and 
Metropolitan Datries Co. Ld. and another (1), that the defen- 
dant may by his conduct waive the benent of that rule. In my 
opinion the defendant not having taken this objection until 
the trial, has waived any right she may have had to object to 
the suit. In my opinion, therefore, the objection as to the form 
of the action fails. 

As regards the objection on the ground of limitation, I do 
not think it necessary to deal with it separately as symbolical 
possession was delivered to the plaintiff. 

8. C. R. 
Mr. H. N. Dutt—Attorney for the Flaintiff. 
Messrs. B. N. Bose & Co., Attorneys for the Defendants. 


(1) (1907) 23 T, D. 570. 
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Before Mr. Vustice Brett, Mr. Fustice Mitra and Mr. Fustice Coxe. 


O1VIL. PROSUNNA KUMAR BOSE 
1908. Ue 
~~ SARAT SASHI GHOSE AND OTHERS. 
Juno, 3. £. . 


July, 8, 18, 87. Btridkan, Pitridatta ayeutwha, succession to— Ayantuka atridhan—Dayabhaga, 


= Chap. IV, Soo. IT, para. 10—' Kanya, moaning of—Soxs or married 
daughters, praferable heirs. , 


Per Brett and Mitra JJ. (Cows J. disseatiente).—The rons succeed in 
preferenoe to married daughters to ayawiwka stridhan property reoelved by a 
woman from her father after marriage. 


The word 'Kanya’ in Dayabhagn Chapter IV, section II paragraph 16 is 
e confined to unmarried daughters alore, 


Ram Gopel Dhuttacharjeo v Narain Ohandra Bandopadhya (1) followed. 

The Deyabhaga of Jimuta Váhana fs a paramount authority in the Bengal 
Behool. Other authorities may be followed; if there be any ambignity in 
Jimuta Váhana's text, Srikrishna and Raghu Nandana deserre the greatest 
Teepeot, but their opinions must ylcld to the authority of Jimuta V&hana. 

Per Brett J. ( Coro J. dissentienta) —The Dayabhaga lays down a general 
law of succession to Ayawiwka siridàan and makes an exoeption in the case of- 
such property received from a father. only to the extent that in the first instance 
unmarried daughter is preferred to the son. 

Per Mitra J.—Tho later opinions of Srikrishna and Raghu Nandana which 


are not based on the text of the Dayabhaga onght not to be followed by the 
Courta of Bengal. 


Judoo Nath Sircar v. Busswnt Coomar Dey (2) and. Gopal Chandra Pal v. 
Ram Chandra Pramanik (8) referred to. 


Appeals by the Plaintiffs. 
Suits for declarations of title and for recovery of possession. 


The facts of the case appear sufficiently from the judgment 
of Brett J. 


The appeal came on for hearing before BRETT and Coxe JJ. 
on 3rd and 4th June 1908. : 


Mr. B. Chakravertt (with him Mr. K. N. Chowdhury and 
Babus Dwarka Nath Chakratutty and Mohini Mohun Chakrabutty) 
for the Appellants.—The only point in this suit is whether the 


^ Appeals from Appellate Decrees Nos, 2008, 2441 to 2448 of 1906 against 
the decrees of Babu Ananda Nath Majumdar, Subordinate Judge, First ourt, |. 


of Mymensingh, dated the 16th August 1906, reversing those of Babu Syama ~~ 
Charan Ukil, Munslff, Second Court, at Tanga:l, dated the 27th Maroh 1906. 


(1) (1905) 30 L. J. 15 (24) ; I-L. B, 88 Calo, 815 (825). 
(3) (1878) 19 W. R, 264; 11 B.L. B, 386. 
(8) (1901) 1. L. H, 28 Calc. 811. ' 
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married daughter or the son is the preferential heir with regard 
to the property received by a lady from her father after marriage. 
The learned Subordinate Judge is wrong in concluding that 
Dayabhaga is against us. The position of paragraph 16, sec- 
tion TI, Chapter IV of Dayabhaga is to be looked at. It is an 
exception to the general rule of succession to ayauiu£a property 
coming from the father. 

[Coxes J.— Whether '&anya! stands for daughter]. 

“Kanya” stands for daughter when it is used conjunctively 
with putra ; in all other places the word tfgat is used for daughter. 
Referred. to the word ww in the above paragraph of Dayabhaga. 
uy is emphatic and suggests that a brother succeeds with the 
maiden daughter in case of ordinary ayautuka property. Next 
referred to Prosonna Kumar Tagore's Dayabhaga with six commen- 
taries, page 148. lm every case of the six commentaries with 
the exception of Srikrishna, ‘ anya ' is used in the sense of damsel 
and not in its generic sense. In dealing with the order of 
succession in case of yautuka siridhan, Jimuta Vahana goes on to 
discuss on certain conflicting texts and paragraph 16, section a, 
Chapter IV, is one such. Referred to the summary given in Sri- 
Erishna'* Commentary on Dayabhaga at page 260 at the end of 
Chapter IV, section 3, where a son is placed after a maiden 
daughter ; other commentators have gone far astray in discuss- 
ing about the word ' drahmans,’ but have not in any way changed 
the order given by Srikrishna. Referred to Jogendra Siromoni's 
Hindu Law, 2nd edition, pages 594 to 597. In the earlier edition 
the learned author expressed a doubt on this point but on mature 
consideration he came to the present conclusion, which supports 
his view. He also relied on Ram Gofal Bhuttacharyes v. Narain 
Chandra Bandopadhya (1). 

The Dayabhaga does not show on the face of it that the 
view taken by the learned Subordinate Judge is right. If that 
view were accepted, paragraph 16 section II Chapter IV would 
be incongruous. 

The authority on which the lower appellate Court relied, 
vis, Dayakrama Sangraha of Srikriskna does [not support him 
Referred to section 5 Chapter II of the same. In Kam Gopal 
Bhattacharjee v. Narain Chandra Bandopadhya (1), Mookerjee J. 
pointed out that paragraph 4; section V, Chapter Il of Dayakrama 
Sangraha would be meaningless, if paragraphs 2 and 3 refer to 
ayautuka property. 

(1) (1906) 8 O. L. J. 15; I. L, B 88 Calo, 815. 
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Referred to Dayatatwa of Raghu Nandan, paragraphs 17 and 
18 Chapter V.  srwerfemifca; does not refer to paragraph 16 
at all. Any daughter means daughter of any particular class, 
as Brahmin, Khsatriya &c. and not married or widowed daughter. 

Then referred to Macnaghten’s Principles and Precedents of 
Hindu Law (1829) Vol. I page 39, Strange's Hindu Law (1835) 
Volume II page 247, and Appendix Chapter XI page 403, accept- 
ing Srikrishna's view as expressed in his commentary as the 
correct view; Shama Churn’s Vyavastha Darpana (Edition of 1859) 
Volume II and Dr. Gooroodas Banerjee's Hindu Law of marriage 
and sêridhana, page 407 anc Mayne's Hindu Law (7th Edition) 
page 9oo. | 

The general rule as to succession to ayautuka property 
applies to all kinds of ayaufuka property ; only in the case of 
frau waga property the single modification was made and 
thatis that the maiden daughter and son do not take together, 
but the former excludes the latter. 


[Coxx J.—In Gopal Chandra Pal v. Ram Chandra Pramani (1), 
. whether the order as to ayeutuka or yautuka was applied ?]. 


The: ayaumka was applied as also in the case of Ram Gofal 
Bhuttacharjee v. Narain Chandra Bandopadhya (2), 


Referred alsoto Fudoo Nath Strcar v. Bussunt Coomar Roy (3), 
Huüurrymokun Shaka v. Shonatun Shaka (4), Gopal Chandra 
Pal v. Ram Chandra Pramantk (1) and Ram Gopal Bhutta- 
charjee v. Narain Chandra Bandopadkya (2). The decision in 
Hurry Mohua Shaka (4), shows that in point of fact there is no 
distinction with regard to the succession to ayautuka stridhana, 
whether it emanates from the father or from any other person 
except that in the former cese the maiden daughter excludes the 
son. In Basanta Kumari Debi v. Kamikshya Kumari Debi (5), 
a passage is to be found with regard to ayautuka stridhnna, It 
was conceded in that case that the ordinary rule of succession to 


ayautuka stridhana applied to the case of awu ayautuka 
siridhana. 


Dr. Priya Nath Sen (with Dr. Rash Behary Ghose and 
Babu Akhilbandhu Guha) for the Respondents relied on | 
(1) (1901) L L. R. 38 Calo, 811. 
(8) (1905) 80. I. J, 15 ; L L. B. 88 Calo. 315. 
(8) (1878) 19 W. B, 204 ; 11 B. L. B. $86. = 
(4) (1876) 1, L. B, t Calo. WE. i 
(5) (1905) 2 0. L. J. 388 (340) ; 10 0. W, N. 1 (5); L L. R 33 Calo 38 (37). 
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Dayabhaga, Dayakrama Sangraha, Dayatatwa of Raghu Nandan 
and Jagannath's Digest. i 

According to Dayabhaga the ordinary rule of succession of 
ayautuka stridhana is based upon the interpretation of ‘ Kanya. 
Thateword does not always mean unmarried daughter with regard 


to fa tw sirzdkana. The special rule is laid down, first daughters, 


and then the son, In this respect Dayakarama Sangraha and 
Dayatatwa are explicit. The real point at issue is what ' Kenya’ 
means. 


[Brett, J.— Where do you get the order of succession 
amongst the daughters themselves? This is an exception to the 
general rule and it does not apply at all]. 

The general rule to which it is an exception does not apply ; 
but the general rule which governs the order of. succession 
amongst daughters is not the general rule to which it is an 
exception. 

The guiding principles in determining the order of succession 
in these cases are the instinct of natural aHection and the principle 
of compensation ; Mitakshara gives certain physiological grounds. 
Doctrine of spiritual benefit is not the sole guiding principle. 
In para 16, chapter IV, section If, the Dayabhaga applies the 


principles of Mitakshara School in stating that a son anda’ 


daughter succeed together to ayautuka stridhana. 2: 

“Kanya! primarily means unmarried daughter but secondarily 
means both married and unmarried daughters. If aa refers 
to wart it may mean both married and sumarried daughter and if it 
refers to Marg it may still mean both married and unmarried 
daugkier. If wmi meant unmarried daughter only, how could one 
conceive of mentioning her www. Chapter II, section V of 
Dayakrama Sangraha contained no division of paragraphs in the 
original. Para 2 and first part of para 3 form part of the same 
sentence with para 1. In para 4, Srikrishna was dealing with 
Manu's texts; so far as the line of succession is given, it accords 
with that given for yautuke property. 

" As in the case of yautuka property” it is admitted that 
that part can not refer to yau£u£a property, in as much as similarity 
presupposes difference. Looking to para 4, section V of Daya- 
krama Sangraha it will be impossible to argue that para 2 does-not 
refer to the same case as para I referred to. It can not be said 
that para 2 does not refer to property given by father at any 
time other than at nuptials; all those compose one sentence. 
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ygar@ can not in any way control the line of succession as 
given in the foregoing lines. If the passage containing " as in 
the case of vautuka property” refers to fraga yautuka property, 
it will be purely illogical, fcr then it will be saying that ayautuka 
property devolves as yautuka property. The ground of Mookerfee J's 
judgment in Ram Gopal Bhutacharyee v. Narain Chandra 
Bandopadhyc (1), is that it is possible to attach two different 
meanings to two parts of the same passage in the Dayakrama 
Sangraha, which cannot be. Dayakrama Sangraha is subsequent to 
the synopsis. Line of succession to fagn ayautuka property is 
different and section V points out the extent of that difference. 

Referred then to Colebrcoke’s Digest, volume IV. pp. 297, 298, 
and Shama Churn's Vyavastha Darpan (ard edition) pages 242 to 
245; the- reason given for changing opiniom is more sensible 
and reasonable. Also referred to Mayne's Hindu Law (7th edition) 
page 900 and Golap Chandra Sastri's Hindu Law page 415. 

As to’ the decided cases, excepting the case of Ram Gopal 
Bhkuttacharfee (1), all the other cases are in his favour, inasmuch 
as they rely upon Dayakrama Sangraha. In none of those cases 
it was said. that section V para 3 of Dayakrama Sangraha did not 
apply to qaga ayautuka property but only a particular meaning 
was given to gwr& in that para. The observation in Ram 
Gopal Bhuttackbarjee!s case (1), is only an obiter, the question for 
decision therein having been, whether a mother or the husband 
was the preferential heir. 

. Mr. Chakraverüi in reply.—In chapter IV of the Dayabhaga 
the word “Kanya! is everywhere used in the sense of unmarried 
damsel or daughter excepting in sections III paras 32 and 33 
which have been held by a Bench of this Court to be interpola- 
tions; even there “Kanya! i» used conjunctively with putra. 
He then goes on to show how Dayatatwa isin his favour. Para 
16 is a digression in which the learned author deals with an 
exception to the general rule la:d down in para 13 and continued 
in para 17 which has no reference to para 16. 

If you accept the line of succession laid down in Dayakrama 
Sangraha you must accept it ir full or you must accept that laid, 
down in the Dayabhaga as understood by Srikrishna in his com- 
mentary. There is no half way in the matter. If you follow. 
the Dayakarama Sangraha youjmust adopt the yantuka line of 


(1) (1906) 8 0, I4 J. 15; I T. B, 83 Oslo. 8]5. 
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succession through and through and this you can not do in the 
face of the cases of Gopal Chunder Pal v. Ram Chandra 


Pramanik (1), and Ram Gopal Bhuttacharyee v. Narain Chandra, 


Bandopadhya (a) If Srikrishna would be regarded as an 
authosity in anything, his commentary on the Dayabhaga should 
be regarded as true and binding commentary in this matter. 

The treatment of the subject in Ram Gopal Bhuttacharyee (2), 
is not an odtter dictum. For the last 50 years the question as to 
what should be the line of succession in the case of ayautuka 
fawa Stridhana was at issue and a succession of decisions shows 
that the lines of succession should no: be that laid down in 
Dayakrama Sangraha but certain other, and the line indicated 
was undoubtedly that laid down in case of ordinary ayautuka 
Stridhana. In different cases, different means were adopted to 
arrive at a line of succession, so that in the case of Ram Gopal (2), 
the learned Judges who decided that case were bound to decide 
once for all what should be the real line of succession before they 
could decide the question at issue ; so that that decision cannot 
be said to be an odster. 


C. A. V. 
The judgments of the Court were as follows: 


Brett J.—The appellants in these four appeals are the four 
sons and the respondents are the three married daughters of 
Saroda Moye Bosu. On the isth June 1853, Saroda Moye 
received a gift from her father of Talug No. 5480 Roy Chandra 
Sarma. This was after her marriage. On the 7th October 1903, 


she died leaving 4 sons and 3 daughters her surviving. Three. 


of the sons other than the appellant in appeal No. 2095 of 1906 
applied to the Collector to be registered as heirs of the /a/ug by 
right of inheritance from their mother. They were opposed 
by the 3 daughters and on the 24th August 1904, the applications 
of the sons were refused and order was passed to register the 
3 daughters as proprietors of the taluq by right of inheritance 
from Saroda Moye Bosu. The four brozhers then filed 4 suits, 
on the sth July 1905 and following davs, praying for declaration 
of their title, each to 1 share in the taluq and for recovery of 
possession. 

In the Court of first instance, the suits were heard ex barte 
in the absence of the defendants and were decreed, the Munsiff 
holding that the talug was ayautuka srtidhan of the mother and 
that the plaintiffs as sons were preferential heirs to the married 
daughters. 

-(1) (1901) I. L. B, 28 Oale, 811. (2) (1905) 8 O. L, J 15 ; I, L. E, 88 Oela, 815, 


205. 


Prosunna Kumar 
Bose 


?*. 
Sarat Sashi Ghose, 


July, 9, 


THE OALOUTTA LAW JOURNAL. [Vor. VIL. 


On appeal the lower appellate Court has set aside the judg- 
ment and decree of the Munsiff in all the cases-and has dismissed 
all the suits. ` 

The plaintiffs, the four sons, have appealed to this Court 
in four appeals. These have been heard together and will all 
be governed by this judgment. 

Admittedly the talug which is the subject of the present 
litigation is the prtridatta a-autaka stridhan of Sarada Moye Bosu 
and the question which we have to decide is whether the sons 


-or the married daughters are the preferential heirs. 


The learned Subordinate Judge has gone with great care 
and detail through the various authorities and has come to the 
conclusion that the balance of authority is strongly in favour of 
the married daughters. Inthis appeal it has been argued by 
the learned Counsel for the appellants that the learned Subordi- 
nate Jüdge has erred in law in the view which he has taken of 
those authorities and that in fact they support the contrary 
view that the sons are the preferential heirs. 

The determination of the matter in dispute depends on the 
construction which should be placed on the passage in para- 
graph 16 section H chapter IV of the edition of the Dayabhaga 
of Jimuta Vahana (as translated by Colebrooke). In that passage 
Jimuta Vahzna has adopted the law as laid down by Manu in 
sloka 198 chapter IX. The passage, which is given in the 
vernacular in the judgment of the Subordinate Judge, runs as 
follows: ' As for a passage of Manu. ‘The wealth of a woman’ 
which has been in any manner given to her by her father, let the 
Brahmani damsel take ; or let it belong to her offspring ; since 
the text specifies ‘given by her father’ the "meaning must be, 
that property, which was giventoher by her father, even at any 
other time besides thatof the nuptials shall belong exclusively 
to her daughter: and the term, Brahmani is merely illustrative 
[indicating that a daughter of the same tribe inherits.]" The 
words used which are translated as the Brakmans damsel are 
Brahmani Kanya,” and the whole contest has centered round the 
point whether “ Karya” shauld be translated to mean generically 
any daughter, and so to include married or widowed daughters, 
or should be confined tothe unmarried daughters alone. If the 
first meaning be accepted the defendants must succeed in these 
suits ; if the second be prefer-ed the plaintiffs must succeed. 

Now it is suggested by the learned Counsel for the appellants 
that the first and obvious way to ascertain the meaning of the 
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word " Kanya” in the passage is to search through chapter IV 
of the Dayabhaga and see where the word " Kanya” occurs and 
what is the meaning which has been given to it. In section I the 
word js fised twice as meaning a bride at the time of marriage, 
which may be taken to imply a maiden daughter. In section II, 
irrespective of the passage in dispute, the term Kanya wherever 
it occurs means maiden or unmarried daughter. In section III 
Kanya is used in the same sense except in verses 32 and 33. 
"These are the passages on which the Subordinate Judge relies to 
expose, as he says, the fallacy of the hypothesis that the word 
Kanya .is used by Jimuta Vahana in the restricted sense of 
unmarried daughter. It is unfortunate that the two passages on 
which the Subordinate Judge relies are held by some com- 
mentators to be of doubtful authenticity, and by others have been 
pronounced to be interpolations, and that in a case on the Origi- 
nal Side of this Court, lately heard by a Special Division Bench 
of which one of us was a member, it was held that the two 
passages were forgeries. "The final decision on that point will no 
doubt rest with their Lordships of the Privy Council, but mean- 
while it is apparent that the result of the search through chapter 
IV of the Dayabhaga goes strongly to support the argument that 
the word Xanya is used in that work to mean an unmarried 
daughter. Any argument based on the use of the word 
“Kanya” in modern conversation and literature seems to us to 
be dangerous, In the course of 300 years words in all languages 
change and modify their original meaning. : 

The other method of ascertaining the meaning of the word 
Kanya as used in the passage is to look first to the context and 
then to enquire and ascertain how the passage has been interpre- 
ted by other authors and commentators. The decision of this 
case depends as I have already noticed on the meaning to be 
given to the word Kanya in that passage. 

Now in dealing with the question by the light of opinions 
expressed by authors and commentators we are met witha 
difficulty which the Subordinate Judge has either not recognized 
or ignored that these high authorities in the works which they have 
produced and in the different editions of their works have contra- 
dicted themselves and have displayed a wavering of opinion which 
can not but have the effect of weakening confidence in them. In fact 
the point appears to be one of considerable doubt and difficulty 
and in dealing with it we have endeavoured to give to the various 
authorities most careful and. impartial study and.consideration, 
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‘Dealing with: the question first on principle, we have it that 
the property in suit having been given to Sarada Moye Bosu: 
after her marriage comes under the head of ayautnka Siridhan, 
In the ordinary line of inheritance to ayautuka Siridhan the 
sons succeed as preferential heirs to the married or widowed 
daughters. In the case before us the property can only go to 
the married daughters if the Hindu law makes an exception 
between ayautuka Siridhas which is " Pitridatta" or given by 
the father and ordinary ayautuka Stridhan. The case for the 
defendants is that the texts on which they rely lay down a, speci- 
al line of succession to pitydatta ayautuka Stridhan ; apparently 
it is not suggested. that the exception is governed by either the 
principle of spiritual benefit or natural affection. The learned 
Subordinate Judge has however suggested that it is governed by 
a * natural desire to make a sort of equitable distribution of the 
effects of the parents, amongst children maleand female", and 
* to a very laudable desire on the part of the sages to provide for 
helpless and indigent relations.” It does not however appear to 
follow of necessity that married daughters should be more indi 
gent and helpless than sons. 

Dealing next with the authorities, we have first to take 
chapter IV, section I of the Dayabhaga in which the passage 
‘occurs. The chapter first lays down the general rule of succes- 
sion with regard tothe separate property of a woman and pro- 
vides that it devolves in the first instance in equal shares on her 
sons and unmarried daughters, and in support of this view 
quotes passages from Sancha, Lichita and Devala. It then goes 
on-to lay down the order af succession of other heirs, and in 
para 11 where noting that che son's son is preferred tothe daugh- 
ter’s son, it explains that the reason of it is that the married 
daughter is debarred fram the inheritance by the son. . In 
paragraphs 13 to 15 the nature of yautuka stridhan or property 
received by a woman at her nuptials, is explained, and it is: 
pointed out that the authorities, e, g.. Narada, Catyayana, and 
Yajnyawalcya, which give thepreference to all unmarried daughters 
over sons are referring to property of that class only. Then 
follows the paragraph 16 in which the passage occurs on which 
the decision of this case mainly depends. It deals with property 
given to a woman by her Ather “in any manner” “even at any 
time besides that of the nuptials,” and provides that it shall be 
taken by the Brahmani damsel, or let it belong to her offspring... 

“ Her offspring” is generally accepted as meaning the off- 
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spring of the deceased. The next two passages in the paragrapli 
offer a possible explanation of the use of the word Brakmans. 
The concluding passage runs “ such is the meaning of the passage ; 
for [else according to the preceding interpretation] allthe texts 
[which declare the equal right of the son and daughter, to inherit 
their mother's property in certain cases] would be incongruous.” 
The texts here referred to are those dealt with in the preceding 
paragraphs of the section and which lay down the general rule 
that the sons and unmarried daughters equally divide the property 
of the mother, and the passage seems to lay down that the 
paragraph provides in respect of dyautuka stridkan received from 
a father an exception to that rule, and nothing more. 

The succeeding paragraphs 17 to 24 seem clearly to go back 
to paragraph 13 and to deal with the texts referred to in that 
paragraph. They explain that the term " her issue" in the text 
of Narada refers to the issue of the mother and not of the 
daughters. Section 13, however, distinctly provides that the 
texts relate only to the yaufu£a wealth given at the nuptials 
because these passages contradict the text of Devala cited in para: 
graph 6. That text runs “A woman's property is common to 
her sons and unmarried daughters, when shé is dead ; but, if she 
leave no issue, her husband shall take it, her mother, her brother 
or her father." 

Paragraphs 22 and 23 go on to lay down the line of succes- 
sion to the property of a woman received at her nuptials, and 
the passages following explain how the order of succession is 
modified by the form adopted at the time of marriage. 

‘For the appellants it is argued that paragraph 22 resumes 
the discussion of the succession to yautuka stridhan from para- 
graph 13 and that the intervening paragraph 16 alone deals with 
the succession to priridatta ayatituba stridkan and provides in the 
case of such property the exception to the general rule of: succes- 
sion that the unmarried daughters succeed in preference to the 
sons and not jointly with them. This view is supported by the 
order of succession to priridatta ayantuka stridkan which is given 
in the synopsis of Srikrishna at the end of Chapter IV. - i 

For the respondents itis argued that the word kanya in 
paragraph 16 is used generically to include all daughters ; that 
therefore all daughters whether unmarried, married or widowed, 
are preferred to sons, and that this is the view which Srikrishna 
himself adopted in his Dayakrama Sangraha. Further it is argued 
that the discussion in the subsequent paragraphs of the words 


THE OALOUTTA LAW JOURNAL. [Vor. VIII. 


"her issue” would be unnecessary if the expression “ Brahmani 
kanya” did not cover married as well as unmarried daughters of 
the deceased. This contertian does not, however, seem to be 
sustainable, for the discussion in paragraphs 17 to 21 seems clearly 
to refer to the meaning of the words “her issue" as used in the 
text of Narada in paragraph 13. 

It is not eary to determine the exact meaning of the text of 
the Dayabbaga, but the synopsis in which Srikrishna gives the 
order of succession shows clearly enough that he then interpreted 
it to mean thet the unmarried daughters alone were preferred 
to sons in the succession to property given to a woman by her 
father.not at her nuptials. 

The next authority we some to is the Dayakrama Sangraha 
of Srikrishna. This is described in the preface as containing a 
good compendium of the law of inheritance according to Jimuta- 
Vahana's text as expounded in his commentary on the Dayabhaga. 
Chapter II deals with the order of succession to the peculiar 
property of a woman ; section I deals with the succession to the 
property of a maiden ; section II defines the peculiar property of 
a married woman ; section III deals with the succession to the 
separate property of a woman when received at her nuptials, 
and section IV with the separate property not received at her 
nuptials, Then comes section V which is important for the 
purposes of this case, and which deals with the succession to the 
separate property of a woman when given to her by her father. 
Paragraphs 1. 2 and 3 dezl with the order of succession. It 
has been pointed out to us that in the original the text is not 
divided into paragraphs, and that the paragraphs 1 and 2 and the 
first half of paragraph 3 down to “received at nuptials” form one 
paragraph. These passages as well as the remaining part of 
paragraph 3 and paragraph 4 have been interpreted by the 
Subordinate Judge to mean that the order of succession to 
ayautuka stridkan is the same as that of yautuka stridhan given 
by the father, and is first the maiden daughter, then the married 
daughters who have or are likely to have male issue, then the 
barren and widowed daughters, and on these failing the sons and 
the rest. This construction is supported by the learned pleader 
for the respondent who argues that the latter portion of paragraph 
3 and paragraph 4 merely corfirms the preceding paragraphs. 

The meaning and effect of the four paragraphs have been 
considered by a Bench of this Court in the case of Ram Gopal 
Dhuttacharjee v. Narain Chandra Bandopadhya (1). In that 

(1) (1906) BO. L, J. 15 . L L. B. 88 Calo, 815. 
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judgment, the learned Judges express the opinion that the first 
paragraph of section V should be taken to apply to the separate 
property of a woman given to her by her father both at her 
nuptials and at any time other than her nuptials, that is to say, to 
both yautuka and ayautuka siridhan, that sections 2 and 3 should be 
taken to lay down the rule of succession in the case of yautuka 
siridkan, and paragraph 4 the right of succession applicable 
toayautuka siridhan. They take the words "as in the case of 
property received at nuptials " in the 3rd paragraph to mean that 
it refers to such property only. Thelearned Judges also point 
out that if this view be accepted, there will be no difference 
between the line of succession as laid down by Srikrishna in his 
synopsis to Chapter IV of the Dayabhaga and in the section of 
his Dayakrama Sangraha with which we have been dealing. 
The learned pleader for the respondents contends that it is 
impossible to reconcile the views expressed in the two works and 
that the line of succession given in the Dayakrama Sangraha 
should be accepted as correct. 

One thing is however clear that if the two opinions be held 
to be irreconcileable, the authority of the learned commentator is 
considerably weakened. 

The next authority is the Dayatattwa -by Raghunandan. 
Chapter X deals with the succession to woman's property.. The 
first paragraph lays down the general rule that a woman's property 
is common to her sons and maiden daughters when she is dead, 
and the 'succeeding paragraphs up to paragraph Io deal with the 
succession on failure of sons and married daughters. Paragraph 
I2 deals with property received by a woman at the time of her 
marriage and prefers the married daughters to the sons. ' Para- 
graph 16 deals with ayantuka stridkan received from the father 
and quotes the passage from Manu relied on in the Dayabhaga 
Chapter IV section IT, para 16. Paragraph 17 provides that on 
default of these the son succeeds, quoting in support the authority 
of Manu. The question then arises whether this applies to 
ayautuka stridhan or whether it follows in natural order of 
sequence paragraph 13 which deals with yautuka siridhan. The 
Subordinate Judge has accepted the former alternative, but here 
as in the other authorities the succession to ayautuka stridkan 


is introduced seemingly in paranthesis, and it seems open to . 


doubt whether paragraph 17 really refers to it orto yautuka. 
Paragraph 18 points out that similarly also the other text declaring 
the succession of daughters previous, to that of sons, refers to 


THE CALCUTTA LAW JOURNAL, [Von VOT. 


this description of woman's property. This description may refer 
to "property given by the parents" as mentioned in paragraph 
11 or to nuptial presents 23 mentioned in paragraph 13. 

Mr. Macnaghten in his Principles and Precedents of Hindu 
Law published in 1829 in Volume I pages 39 and 4o follows,in the 
case of ayantuka stridhan received from the father, the line of 
succession given by Srikrishna in his synopsis at the end of 
Chapter IV of the Dayabhaga. 

Sir Thomas Strange in his Elements of Hindu Law Volume I 
page 247 notices the intricacy with which the succession to 
woman's property is regulated, and in the appendix Volume II 
page 403 extracts the order of succession as given in the synopsis 
of Srikrishna to Chapter IV of the Dayabhaga and states that it 
is the settled order of succession to the separate property of a 
woman. ` 

Neither of these learned authors could claim to be, as those 
previously mentioned, expounders of the text of the Hindu Law, 
but both had large experience in the Courts of law and presum- 
ably were well aware of the authorities that were accepted in 
them, - 

The next authority is the Vyavastha Darpana of Shama 
Churn Sircar. In his first edition published in 1859, he adopts 
the exposition of the law of succession to the property of a 
woman received from her father at any time other than her 
nuptials given by Srikrishna in his synopsis attached to chapter IV 
of the Dayabhaga in pre-erence to that given in the Dayakrama 


-Sangraha, because being consonant with the Dayabbaga it is 


respected above the Dayakrama Sangraha. He also accepts the 


"view thatin the passagein chapter IV, section IT, paragraph 16 


of the Dayabhaga kanya means “ maiden daughter." 

In the second editicn of the Vyavastha Darpana published 
apparently in 1867 (see pages.718—719) the learned author 
accepts the order of succession to the property of a woman given 
to her by her father at any time other than at her nuptials, given 
in Srikrishna's Commentary on the Dayabhaga. In a remark 
which follows the portion of thetext dealing with this subject, 
the author notices that in the Dayakrama Sangraha, Srikrishna 
lays down that succession to the property given by a father to 
his daughter, whether at the time of her marriage or at any 


other time, is regulated according to the principles applicable to 
the property received at nuptials, and he expresses the opinion 


that this view is supportec by the note of Jimuta Vahana in the 


Vor. VIIL] HIGH COURT. 


Dayabhaga on the passage in Manu. But he goes on to say, 
“the order of succession as given in the commentary on the 
Dayabhaga seems to be more cansistent with reason, for in the 
succession to this kind of stridhan, why should the son who 
confers the greatest benefit on the mother be postponed even 
to the widowed and barren daughters (who confer no spiritual 
benefit on her) in the same way as in the succession to the 
yautuka property which descends to the daughters in preference 
to the son solely on account of certain texts of the sages and 
especially the text of Manu chapter III, V. 49. The text and 
note indicate that the opinion of the learned author that, in the 
line of succession, sons should be preferred to daughters other 
than unmarried daughters. 

Inthe edition of his work published in 1883 after his death, 
a different order of succession is adopted and all daughters 
married and widowed are preferred to the sons. 

Here, again, we have a learned commentator expressing 
diametrically different views at different time, a circumstance 
which goes to weaken confidence in him as an authority. 

Among later commentators, we find in the work on Hindu 
Law of marriage and sêridhana by Dr. (now Sir) Gooroodas 
Banerjee, that the learned author in the first edition remarks that 
the order given by Srikrishna's commentary on the Dayabhaga 
is generally accepted as correct, while in thelater edition page 408 
he qualifies it by saying it is accepted as correct by some authori- 
ties. The learned author points to the difference between the 
authorities on the point and expresses no certain opinion himself. 

Jogendra Smarta Siromoni in his commentary on Hindu 
Law published in 1885 at page 398 deals with priridatta stridhana. 
He points out first that there is a special rule with regard to this 


class of property, that it goes in the first instance to the unmar-- 


ried daughter alone. He notices that in the Dayakrama San- 
graha, Srikrishna has laid down that the course of succession to 
ptiridatia is similar to that in the case of yautuka, but he goes 
on to say that in Srikrishna's commentary on the Dayabhaga 
he has expressed a different opimion. He however notices that 
property given by the father before or after marriage must be 
regarded as ayautuka and the course of succession to such 
property must be the same as in respect of any other ayautuka, 
except so far as the operation of the general rules is qualified by, 
special texts, and he adds that there is no direct authority for 
saying that all daughters succeed to the øritridatta before the 
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sons. The learned Subordinate Judge in dealing' with this 
authority ‘fails to notice that the opinion above expressed is 
clearly in favour of the view that the sons succeed to priridatta 
ayautu&a siridhana after the unmarried daughters. In comment- 
ing on the judgment of Mc. Justice Mitter in the case of Fudo 
Nath Sircar v. Bussunt Coomar Roy (1), the learned author 
remarks that the conflict betsveen Srikrishna in the Dayakrama 
Sangraha and his master in the Dayabhaga cannot be reconciled 
except by showing that the text of the Dayabhaga is capable of 
being interpreted in the manaer Srikrishna has done. 

Babu Golap Chandra Sarkar Sastri in his work on Hindu Law 
notices the conflict between the Dayakrama Sangraha and 
Srikrishna's synopsis to Chap. IV of the Dayabhaga in respect 
of the line of succession to A-autuka Stridhana which is given by 
a father at any time other than the nuptials, and notices that the 
question is besat with considerable difficulty arising from apparent 
contradictions. Mayne in his work on Hindu Law and Usage (7th 
Edition) p. goo Sec. 673 accepis the view that all the daughters are 
preferential heirs to the sons. 

Taking next the decisions of the Courts we find that in the 
case of Gopal Chandra: Fal v Ram Chandra Pramanik (2), this 
Court refused to follow the Dayakrama Sangraba in respect to the 
order in which a brother or a husband was entitled to succeed 
to movable property received by a woman from her father after 
her marriage, and relied in preterence on the text of the Dayabhaga 
as being the paramount authority in the Bengal School. 

In the case of Ram Gopal Bhuttacharjee v. Narain Chandra 
Bandopadhya (3) to which reference has already been made, a 
similar view was accepted in respect of the mother's right to suc- 
ceed toan Anvadheya Stridhan of a childless woman in preference 
to her husband. The learned Judges in dealing with the para 16 
Sec. II Chap. IV of the Dayabhaga expressed the opinion that 
subject to the one. variation made in that passage " yautuka 
given by the father is inherited as other yautuka and ayautuka 
given by the father is inherited as other ayau/uka" : and they 
attempt to reconcile the paragraphs 1 to 4 of Section V of the 
Dayakrama Sangraha with this view in the manner already noticed 
in this judgment. 

In the case of ¥udoo Nath Strcar v, Bussunt Coomar Roy (1), 
the exact words of the Dayakrama Sangraha have not been ADA 


CD (1878) 19 W. B. 204; 11 B. L. E, 388. 
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and in preference an attempt has been made to reconcile them 
with the text of the Dayabhaga. 

The result of a careful examination of the commentators and 
authorities on Hindu Law and of the cases which have come 
before the Courts in which the question of the succession to the 
pitridatta Ayautuka Stridhana of `a woman has been considered; 
does not at all go to support the opinion expressed in rather 
over-confident terms by the Subordinate Judge in the lower 
Appellate Court ; the balance of authority is heavily in favour of 
the married daughters being preferred to the sons. 

If we rely on the Dayabhaga itself, and the earliest interpre- 
tation put on it by Srikrishna in his synopsis, we must hold that 
the sons should be preferred in the line of succession to the 
married daughters. If we take the words of the tert ofthe 
Dayabhaga we find that itis only in two exceptional passages, 
and those of doubtful authenticity, that the word "Kanya" is 
used by itself in the Dayabhaga to mean a daughter in the 
generic sense. When the author intends to convey that meaning 
the word * Duhita" is used. “ Kanya” is used to mean “ a bride 
at the time of bridal" and “an unmarried damsel,” and in fact 
the original meaning of the word appears to have been “a girl up to 
IO years of age.” According to the ordinary rule, unmarried 
daughters and sons succeed jointly to the separate property of 
their mother, and the question is whether in the passage of the 
Dayabhaga under consideration it was intended to give the un- 
married daughters preference to the sons, or to give all the 
daughters preference to them. Certainly the use of the word 
“Kanya” seems to go far to support the former conclusion. 
«To support the contention that the word baya is used ih 
the generic sense to include all daughters, the learned pleader for 
the respondent has relied on the passage in-the Dayakrama 
Sangraha to which we have -referred, and has argued that the 
learned Judges in the case of Ram Gopal Bhuttacharjee v. Narain 
Chandra Bandopadhya (1) have failed to reconcile the discrepancy 
between these passages and the synopsis in the Dayabhaga which 
it is contended is irreconcileable. 

The text of the ancient authors de not however yield readily 
tó'those methods of construction ‘which we are able to adopt in 
dealing with books of recent date. "The style is often involved. 
“No rules of. punctuation are observed, and matters are introduced 
in parenthesis both in passages and in sections of ‘the works 
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without any apparent system or rule. One of the learned Judges 
who was a party to the decision under consideration is a Sanskrit 
scholar who was able to seek elucidation of difficulties" by 
reference to the original texts. Under these circumstances, it 
seems to me that we should hesitate before differing frone the 
view expressed in that judgment. The Dayakrama Sangraha 
is supposed to have been written by Srikrishna after his synopsis 
to the Dayabhaga, but as: to this there is no certainty. At all 
events, there is nothing inthe Dayakrama to explain why the 
learned author had modified his previous opinion, and therefore 
there is every reason to attempt to reconcile the two expressions 
of opinion if it be possible. If that can be done in the manner 
adopted by the learned Judges in the case under notice, all 
further difficulties will disappear. f 

If such reconciliation be impossible, then it seems that the 
credit to be attached to Srikrishna as an authority is much 
weakened. 

The meaning of the text of the Dayatattwa of Raghu 
Nandan is far from being clear owing to the introduction in 
parenthesis of the reference to ayautuka siridhan given by 
the father. : 

Macnaghten and Strange both accept Srikrishna’s synopsis 
at the end of Chapter IV of the Dayabhaga as laying down the 
correct law. ` 

Shama Churn Sircar in his Pyavastha Darpana wavers in 
opinion, and it is remarkable that in the first and second editions 
which were published during his lifetime and in which he follows 
Srikrishna's synopsis and eccepts the meaning of kanya to be 
unmarried daughter, he gives reasons for his conclusions, while 
inthe third edition which was published after his death, no 
reasons whatever for his chenge of opinion, (if in fact the 
opinion expressed in that edition be his) are mentioned. 

Jogendra Smarta Siromoni refuses to accept the view that 
all daughters should be preferred to sons. The other learned 
authors invite attention to the difficulty which has arisen in 
interpreting the passage in the Dayabhaga owing to subsequent 
contradiction, but do not assist us to elucidate it. 

The decisions of the Courts to which we have referred 
indicate that where there is a difference, between the Dayakrama 
Sangraha and the Dayabhaga, the former has been. rejected and 
the Dayabhaga followed. 

Taking the passage of ths Dayabhaga as it stands, and giving 
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due effect to.the use of the word Aanyz, and taking also into OIvIL, 
consideration the context and the fact that the earliest interpre- 1908, 
tation of the text was in favour of giving the sons preference to p e 
the married daughters in the succession to the pridatta ayautuka Boe (C 


stridkan, the reasonable conclusion zppears to be that the parat Sashi Ghose. 
intention ofthe Dayabhaga was tolay down a general law of Biat J. 
succession to ayautuka sirtdkan and to make an exception in the "emer. 
case of such property received from a father only to the extent D 
that in the first instance the unmarried daughter is preferred to 
the son. I see no reason to differ from the view taken by the 
learned Judges in the case of Ram Gopal Bhattacharjee v. Narain 
Chandra Bandopadhy (Y) that the synopsis of Srikrishna to 
Chapter IV of the Dayabhaga and the paragraphs in the 
Dayakrama Sangraha are capable of reconciliation. 

I would, therefore, set aside the jucgment and decree of the 
lower appellate Court and decree ths appeal and restore the 
judgment and decree of the Court of first instance with costs. 

As, however, my learned brother differs in opinion from me, 
the case must be referred to the Hon'ble the Chief Justice for 
orders under section 575 of the Code o: Civil Procedure. 

Coxe J.—In this case the sole point in issue is, whether sons 
succeed in preference to married daughters to property given to 
a woman by her father at a time other than the time of nuptials ; 
and the decision of this question turne exclusively, or almost so, 
on the further question whether the word " kanya.” in paragraph 
16, section II, chapter 4 of the Dayabnaga refers exclusively to 
unmarried daughters or includes all daughters. 

It wil] be convenient to deal with the authorities in order, 
and the first that must necessarily be considered is the Daya- 
bhaga itself. The Dayabhaga deals irst with the succession to 
woman's property generally, and lays down that the property of 
a woman goes on her death, first, to herson and unmarried 
daughter, and then to the married davghters The author then 
deals with the yautuka property, which he apparently regards ^ 
as exceptional, and lays down that it goes on the mother’s death 
to the daughters. Then comes the text on which this contro- 
versy hinges. (IV, #, 16). The author quotes a text of Manu 
which runs, “The wealth of a woman, which has been in any 
manner given to her by her father let the Brakmani damsel” 
(kanya) “ take ; or let it belong to her offspring." And as I have 
“said, the controversy arising in this case turns principally on the 

(1) (1905) 8 O, L, J, 15 ; I. L, B. 38 Calo, 815. 
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question, whether the word kanya” is intended to refer only: to 


'Orvir. 
1006; the unmarried or to all daughters. —— 
es There is no dispute that the term means daughter.” It 
Finn Kamay is not suggested that any girlwho was not a daughter could- by 


any possibility succeed. But itj is strenuously argued that the 
word ordinarily means a maiden daughter only, and is only used 
Cete, J. to signify daughters in general, when used in conjunction with 
d the word putra (son). Par-icular reference is made to the use of 
the word in the text of Desala, quoted in paragraph 6 of the 
same section of the Dayabhaga, which runs: “A woman's pro- 
perty is common to her sons. and “kanya, when she is dead; 
but if she leave no issue, her husband shall take it etc." It is 
very curious that if the word " kanya” here refers only to un- 
married daughters, there zs no direct reference to unmarried 
daughters at all, though admittedly they succeed before the 
husband. But itis not disputed that the word " kanya” in this 

passage means unmarried deughters only. — " 

At the same time, it cannot be denied that the word is 
occasionally used to signify daughters generally, and the sense in 
which it is used in this passage must in my opinion be gathered 
from the context. It has been argued that the paragraphs 
succeeding paragraph 16 Ceal with the question whether in the 

text of Manu quoted above, the words, “ her offspring" refer to 

the daughter's offspring or the offspring of the deceased mother. 

And it has been argued that the fact that this point has been 

thought worthy of serious discussion shows conclusively that the 

word “daughter” must include married daughters, for obviously 

an unmarried daughter coulc mot,in the eye of the law, have 

any offspring at all; and, therefore, if only unmarried daughters 

were referred to, there could be no controversy or discussion as to 

what was meant by the words “her offspring." To this argu- 

ment there would, in my opirion, be no answer, if the paragraphs 

really referred to the text of Manu before quoted. ‘But if-I 

understand the paragraphs aright, they refer to a text of Narada 

quoted in paragraph 13, and not to the text' of Manu at all. 

“Still the fact remains that the author of the Dayabhaga deals 

with the succession to yautuka property in paragraphs 13, 14 

‘and 15. He then deals with this special subject of the success- 

ion to psiridatta property. Ee then devotes paragraphs 17 to-2i 

. to a possible misconception that might arise with regard: to ‘the 

succession to yaufwka property laid down in paragraph 13. And ` 

-then he- goes on dealing with the succession to yautuhka pro- 
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perty generally. Taking the whole arrangement of the section, with 


the parenthetical reference to the succession to préridatta property ` 


in paragraph 16 embedded in the genera] discussion of the succes- 
sion to yautuka property, it seems to m= that the author of the 
Day&bhaga regarded ptiridatta property as coming under the rules 
relating to yastuka property, so far as caughters were concerned. 

A yautnka property goes first to the son and unmarried 
daughter, then to the other daughters. Ayanituka goes first tothe 
daughters and then to the sons. If really there were a third 
and entirely distinct order of successicn to prtridatta property, 
it seems reasonable to suppose that .n a work that is certainly 
not inattentive to detail, it would hare been stated distinctly 
whatit was. 

“It has been argued on behalf o: the appellants that if he 
intended that daughters'as a class succeeded to priridatta property, 
the author of the Dayabhaga would certainly have laid down 
their order of succession within the Class. To me the fact that 
he has omitted to do so, and has merely stated the fact of the 
daughter's succession in a parenthesis embedded in the middle of 
the rules governing the devolution of yauiska property, in 
which the order of succession: of daughters rnfer seis set out, 
seems to indicate that he did not regard the succession of the 
“kanya” to pitridatia property as any exception tò the rule govern- 
ing the succession to yau/nka property. It must be remembered 
that the word “kartya” was not his owm He was quoting from the 
Code of Manu, which was in verse, and presumably subject to 
the laws of metre and style. He did not feel himself bound to 
assign any specific meaning at all to the word “ Brahmani” and 
it may well be that he did not feel himself bound to attach a 
restricted meaning to the word ‘anya.’ With reference to the words 
"or let it belong to her offspring” in the text under considera- 
tion, it may be asked why a word signifying both male and female 
offspring should be used if the text means that on failure of 
daughters the property goes to the sons. It is clear. however 
from the context that the word “ offspring" cannot refer to all 
the children but only to the children cther than the “kanya.” If 
theréfore kanya” means all the daughters, the word “ offspring” 
must refer to the sons. If, on the contrary, the word “kanya” 
means unmarried daughter only, tte text prescribes that in 
the absence of an” unmarried daughter, sons and- unmarried 
daughters inherit together, which is not suggested by any body. 
This consideration seems to me to support in some measure the 
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view that the word “kanya! refers to all the daughters. Ido not 
however lay any stress on this beyond saying that in my opinion 
the use of the word "offspring" is not inconsistent with the view 
that the term " kanya” refers to all the daughters. 

Next comes the strongest authority on the side of the 
appellants, namely the summary by Srikrishna, at the end of 
Chapter IV of the Dayabhage, of the rules of succession prescribed 
in that chapter. This clearly lays down that in the case, of 
pitridatta property, not given at the time of marriage, the 
maiden daughter succeeds first, then the son, and then the other 
daughters. 

It is argued, however, by the respondents that this daha 
has been destroyed by the fact that Srikrishna in his later work, 
“The Dayakrama Sangraha” (Chapter II, section 5) has laid down 
that the daughters succeed befare the sons. It will be necessary 
to set out the first three paragraphs of the section in full. They _ 
run as follows : 

“1, In regard to the wealth given by a father to a woman, . 
at the time of the wedding or antecedent or subsequent to it; a 
maiden daughter inherits in zhe first place. 

"2. After her, a married daughter who has, and one who 
is likely to have, male issue mberit together. 

t3, Next the succession devolves on the barren and widéwed 
daughters, and in default of all daughters, the son and the reat 
succeed as in the case of property received at nuptials ; for a 
text of Manu declares. ‘ The wealth of a woman which has in 
‘any manner been given to her by her father, let the Brakmans 
damsel take ; or let it belong to her offspring." 

It was held in Ram Gofal Bhattachanes v. Narain Clandrs 
Bandopadhya (1) that though the first paragraph referred to 
both yautwka and ayautuka fitridaita property, the second and 
third could refer to yauduka fitridatia property only. This view 
was based principally on the words “asin the case of property 
received at nuptials,” and on the fact that, if the second and 
third paragraphs referred to zn ayautuka as well as yautuka pitri- 
datta property, it would be impossible to reconcile the Daya- 
krama Sangraha with ihe same author's synopsis of the Dayabhaga. 
It has been argued, however, before us that a consideration of 
the original text renders this view untenable. We are informed 
that the first two paragraphs and the third paragraph as far as 
the words “ widowed daughters " form one sentence, prescribing 

(1) 1905) 8 O. L. J. 15; I, L B, 88 Oale, 815, - 
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that the maiden daughter is first entitled to succeed, then the 
married daughter and then the widowed daughter ; and ending 
with the word “ entitled " which applies equally to all the preced- 
ing nominatives. An entirely new sentence then begins with the 
word’, ‘In default of all the daughters.” If this is so, and the 
fact has not been disputed before us, then although I have the 
greatest diffidence in dissenting from the view of the learned 
Judges in the case cited above, I find myself unable to understand 
how any distinction can be drawn between the first and-the two 
following paragraphs in their relation to all kinds of priridatta 
property. And it appears to me that the succeeding sentence 
"In default of all daughters the son and the rest succeed as in 
the case of property received at nuptials ; for a text of Manu 
declares, “The wealth of a woman, which hasin any manner 
been given her by her father let the Brakmani damsel take” 
implies that in the view of Srikrishna at the time he wrote the 
Dayakrama Sangraha, the term “ Branmani damsel” was in 
effect synonymous with “all daughters.” In paragraph 4, it is 
laid down that whatever is given by the father “ belongs first to 
the damsel and after her it goes to her affspring, her son." This 
paragraph is to my mind conclusive that Srikrishna at the time 
he wrote the Dayakrama Sangraha regarded the term “kanya” as 
ineluding married daughters, since otherwise he could not have 
referred to their sons. — 

Next comes the Dayatatwa of Raghunandan. Chapter X 
of this work begins by dealing with succession to Stridhan 
génerally. Then in paragraphs 12 to 15 the author deals with 
succession to yautuka, Paragraph 16 dezls with the text of Manu 
that ssrrdatte property goes to the Brakwant damsel. Paragraphs 
17 and 18 run as follows: ] 

* 17. -On default of these the son succeeds; since Manu 
says ‘on default of daughters the inheritance goes to sons,’ 

"18, Similarly also other texts declaring the succession of 
daughters previous to that of sons refer to this description of 
Woman's property.” 

"Then paragraph 19 begins. “On failure of sons and the 
others, a woman's nuptial presents go to the husband." 

It is arguéd on behalf of the appellant that paragraph 16 is 
a parenthesis and that, at the end of it. the author resumes the 
consideration of the succession to »áwiwéa property. In this 
view, the words ''on' default of these” et the beginning of para- 
graph 17 mean “on default of the daughters mentioned in para- 
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graph 13.” On the other hand, it is argued on behalf of the 
respondents that the words mean " On default of the Brakmant 
damsel mentioned in the preceding paragraph." It seems to 
me that both views are :enable and that it would be unsafe to 
build any firm conclusion on this passage. I may say however 
that the repetition of the words “ nuptial presents" in paragraph 
19 tends in small measure to show that the parenthesis about the 
ptiidatta ends, and the discassion of yautuka property is resumed 
at that point. 

The authority next quoted is Jagannath's or Colebrooke's 
Digest. It is difficult to base any conclusion on this work as it 
quotes both the text of Devala, to the effect that the son and 
maiden daughter together, and that of Catyayana, to the effect 
that the daughters, succeed, and draws no clear distinction . 
between yautuka and ayautuka property. But in quoting the 
text of Manu (paragraph CCCCXCV) the author construes it as 
laying down that the property of a childless wife shall go to the 
daughter of a Brahman co-wife, or to the issue of that daughter. 
So that it is clear that the author did not regard the: term 
t kanya" as necessarily confined to an unmarried girl. 

Subsequent commentators may be briefly referred to, although 
the case must be decided on the view that is taken of the earlier 
authorities. Macnaghten :s wholly in favour of the appellant. 
Strange is claimed as being in his favour, but all that appears in 
that work is a reprint of Srikrishna's synopsis at the end of 
chapter IV of Dayabhaga. Jogendra Nath Bhattacharyya is in 
favour of the appellant's contentions, but his views are in my 
opinion weakened by the distinction which he draws between the 
first and subsequent paragraphs of section V of the Dayakrama 
Sangraha. Golap Chandra Sarkar seems to have been unable to 
make up his mind on the point, and a still more remarkable 
instance of this indecision may be found in the work of Shama 
Churan Sircar. “In the firs: edition of the work of that, learned 
‘author, he seems to have bsen wholly in favour of the view urged 
by the appellant. In the second (Sec. 464), he admitted that the. 
Dayabhaga furnished full authority for the contrary view, ‘but 
thought that reasons required the postponement of the mar- 
ried daughters to the sons. But in the last edition of his work, 
published some months after his death, he went wholly round to 
the view for which the res»ondents now contend. On the other 
hand, Mayne is wholly opposed to the view taken by the 
appellants. ] de 8 osx 
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I attach a good deal of importance to the comments in thé 
second edition of Shama Churn Sircar’s Vyavastha .Darpana and 
those in Mr Justice Banerjee's work on sêridhan, The first 
author gives the succession as laid down in Srikrishna’s synop- 
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order of succession which he thought was right. He defends 
it as based on reason. But he admits, and, as it seems to me, 
reluctantly admits that Srikrishna in the Dayakrama Sangraha 
lays down that succession to all prtridatta property is regulated 
according to the principles applicable to the yantuéa property. 
Aud then he goes on to say “The above is not the solitary 
opinion of Srikrishna alone but also of Jimuta Vahana as is 
evident from the following note.” The note is a quotation of 
the paragraph 16 which has already been set out in full. Now if 
tlie word " kanya” must necessarily mean an unmarried daughter, 
I cannot understand how Shama Churn Sircar can have felt 
himself forced to admit that paragraph 16 was opposed to the 
view which he was defending. For if the word " kanya,” as we 
are now told, would necessarily convey to all Sanskrit scholars 
the signification “unmarried daughter," it is clear that the 
commentator must have seen at once that the Dayabhaga was 
not opposed tothe synopsis and did not support the view that 
the order of succession to all Pifridaffa property was the same as 
that of succession to yati£u&a. And the fact that this evidently 
did not answer to him indicates stróngly to my mind that the 
restriction of the meaning of the word " kanya” to unmarried 
daughters is untenable. 

The same considérations apply though in a less degree to Mr. 
justice Banerjee's observations:in page 408 of his work on 
marriage and stridhana (second edition) Though he does not 
express any very decided opinion, he seems to accept the order 
laid down in .Srikrishna's synopsis; but he observes that 
according to the Dayakrama Sangraha the order of succession 
was the same as for yautuka and that this "seems to be in 
accordance with the ópinion of Jimuta Vahana and Raghu Nan- 
dan.” And clearly if the word " kanya” had conveyed to the. 
learned commentator's mind the meaning of “unmarried. daugb- 
ter" only, he could have'had no reason whatever for saying .that 
it was the opinion of Jimuta Vahana, that the order of succession 
for all prfridatta property was the same as that for yautuka. 

. We kave been referred to two cases $udoo Nath Suéar v. 
Bussunt Coomar Roy (1) and Gopal Chandra Fal v. Ram Chandra 
(1) (1875, 10 W. B 264. , 


Quee, J. 


o — 
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Pramanik (1) But all that was held in the’ first of these cases 
was that the words “sons and the rest” in the Dayakrama 
Sangraha did not include ccllateral heirs, and this finding does 
not seem to me to have any bearing on the present case. The 
second case also has no real application to this case. . 

I think that the appellants have failed to show that the 
Subordinate Fudge is wrong. The only clear authorities on the 
point are the two diametrica.ly opposed statements of Srikrishna. 
If either of these is to be preferred, it should, I think, be 
the latest, hamely, the Dzyakrama Sangraha. Otherwise the 
decision of tha case must turn on the question whether the 
word “anya” in the Dayabhaga includes married daughters. The 
Subordinate Judge is of opinion that it does include them. The 
arrangement of that portion of the Dayabhaga indicates that the 
author intended to include them. The interpretation of Manu's 
text given in Jagannath's Digest, and in the Dayakrama Sangraha 
indicate that the term was understood as including married 
daughters. Among the later commentators, Gooroo Das 
Banerjee and Shama Churn S:rcar, in the second editions of their 
works, while accepting the order of succession laid down in the 
synopsis, were at the same time of opinion that that order was 
opposed to the Dayabhaga, a view which necessarily implies that 
they thought that the term “ žanya " included married daughters. 
Against these authorities, there are the clear opinions of 
Macnaghten and Jogendra Nath Bhattacharyya which in their 
turn are opposed to that of Mayne. I find it impossible to hold 
on these autharities that the term “ kanya” could not have been 
intended to include married daughters. I think that it does 
include them, and if this view is correct, these appeals must 
necessarily fail. jeg 

Accordingly I would dismiss these appeals, but I agree that 
they should be referred to another Judge or Judges under 
section 575 of the Civil Proced.re Code. 

Consequent on this difference of opinion, the matter was 
referred to the Chief Justice who appointed Mitra J. under Sec. 575 
of the Code of Civil Procedure, to decide it as the third Judge 
on the 18th July 1908. 

Mr, B. Chakraverti (with kim Mr. Lahiri and Babu Mohini 
“Mohun Chackerbutty) for the Appellants relied upon his former 
argument. 

Dr. Priya Nath Sen (with him Babu Rajendra Chunder 
Guha for Babw Akhilbandhn Guha) for the Respondents ;— 
(1) (1901) I. L B. 28 Calo, 811, 
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The word war in Manu’s Text cited in Dayabhaga must be Orvir. 
taken to mean daughter in the generic sense and not an unmarried 1908, 
daughter only. The text itself indicates that, for, if the word be panan Kumar 
taken to mean an unmarried daughter, taen on the second inter- Pon 
pretation of the text as given in the Dayabbaga, the expression Barat Basi Ghose, 
Waumw becomes incongruous ; it would be unmeaning to say that 
in default of the unmarried daughter of zhe rival Brahmins wife, 
the offspring of that unmarried daughter should inherit the 
property left by the deceased childless woman. This objection is 
conclusive, for you can not attach one meaning to the word wwr 
on the first interpretation, and another on the second ; and the 
best way of solving a doubt about the meaning of the word used 
in a text is to be guided by the indications furnished by the text 
itself. Reference to this or that lexicom furnishes no sure guide ; 
for instance, Medini says that the word wwr may mean any 
woman. The word primarily means ‘an unmarried woman’ and 
not an ‘unmarried daughter ; it can not be said that the word 
bears that sense in the text cited, for, vere it so, any unmarried 
Brahmini woman might claim the property ; therefore the word 
must be interpreted to have a secondary sense; that is, either 
the sense of unmarried daughter or the sense of daughter in 
general; the word is used in both of these secondary senses by 
authoritative writers. See Mahabharata, Anushthan Parva, 
Chap. II, verses 38,55 and Chap. IV, verse 22 ; Ramayana, Bala- 
kanda, Chap. XXXV, verse 15 ; compare also Kalidas’s Kumar 
Sambhava www war we qe aq}. In these passages the word 
*W| has been used in the sense of daugater generally. 
[MrrgA J.—These passages do not prove much. They only 
show that the word wr is used to mean ‘born of a due) 
person’.] 
So the word wan in Manu’s text, he submits, means ‘a 
woman born of a particular person,’ f.e a daughter in the generic 
sense. 
Now, taking the word in the seccndary sense, ene has to 
choose between the two senses noticed above, and for this pur- 
pose the first criterion is to refer to.the indication furnished by 
the text itself, which, as submitted, supports his contention. 
Sarvajnanarayana in his commentary on Manu distinctly says 
that the word wt here means any daughter (see Mandalik's 
Manu Vol. II page 1216. The other commentators also have =, 
adopted the same interpretation, for not only do they desist d 
from saying that the word war here means an unmarried 


226 
OIVIL,. 
1928, 


kanang 
Prosunno Kumar 
Bose 


t. 
Sarat Sash! Ghose, 


July, 87, * 


THA OALOUTTA LAW JOUBMAL. [Von VIII, 


daughter, but they adopt ths second interpretation given in :the 
Dayabhaga and explain ewm as referring to the offspring of 
the wwr thereby indicating that the latter word does not mean 
an unmarried daughter only Referring to Mitakshara it will:be 
found that Vijnaneswara uses the word wfwer as an equivalerft for 
the word wa in explaining -his very text. (Mitakshara, Bombay 
Edition) ; Viramitrodaya also does the very same thing (Golap 
Chunder Sarkar's Edition, Chap. V Pt. 2, Sec. 5). These works, 
therefore, all support his interpretation. Dayabhaga itself in 
expounding the second interpretation says gud qfwer wrw} 
aayy wherein the words giyat and awr are used as equivalents. 
Ifthe contention of the other side were correct, why did not 
Dayabhaga qualify the worc wfwar by adding an adjective wagt 
(unmarried). ‘i 

As regards the commentaries on Dayabhaga published in 
Prasanna Kumar Tagore’s Edition, a careful reading will show 
that all the commentators excepting Srikrishna support my con- 
tention. Even Srikrishna changed his opinion.in his Dayakrama 
Sangraha. The original passage in the Dayakrama Sangraha 
makes it quite clear that with regard to all kinds of fayt 
Stridhana property the daugnters inherit before the sons. Daya. 
tattwa is also clearly in his favour ; so also Jagannath’s view. 

As regards translators, Sir William Jones in his translation 
of Manu, and Colebrooke ir his translation of Dayabhaga tran- 
slate the word war used in this connection by the word ‘daughter.’ 
It is true in some other passages of Dayabhaga, Mr. Colebrooke 
takes the word wa to mean an unmarried daughter, but that is 
not at all against me, Mr. Colebrooke was a great Sanskrit Scholar 
and knew that the word sometimes meant unmarried datghter 
only ; why then does he not adopt the same meaning in translat- 
ing this passage ? He must have had very good reasons for doing 
so. Authorities, therefore, clearly preponderate on hia side. In 
the recent Privy Council case of Radha Prosad Mullià v. Rant-, 
mont Dassi (1) their Lordships partly base their decision on the 
ground that in the case. of faqr Stridhana of a daughter, her 
daughters succeed under the ordinary Hindu Law in preference 
to the sons. This also suppo-ts his contention. | 


C. A, V. 
Mitra J.—The decision of the question of Hindu law raised 
in these appezls depends on the interpretation of Chapter IV, 


(1) (1906) 8 O, L. J. 48, ouk. n 
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section II, para 16 of the Dayabhage of Jimuta Vahana, the 
paramount authority in the Bengal Scaool Other authorities 
may be followed, if there be any ambiguity in Jimuta Vahana's 
text. Srikrishna and Raghu Nandana undoubtedly deserve the 
greatest respect, but their opinions must yield to the Suthopty 
of their great master, Jimuta Vahana, h mself. 

Chapter IV, section II, para 16 of the Dayabhaga of 
Jimuta Vahana is as follows in Colebrooke's translation: “As for a 
passage of Manu, ‘The wealth of a woman, which has been in 
any manner given to her by her father, let the Brahmini ‘damsel 
take ; or let it belong to her offspring; since the text specifies 

‘given by her father,’ the meaning must be, that property, which 
was given to her by her father, even af any other time besides 
that of the nuptials, shall belong exclusively to her daughter &c.” 
The text of Manu referred to in the parag-aph is thus in original ;— 


Trang mfr fort qd are | 
ATWNT cetera cece aT ata” Chapter IX. V. 198. 


The word “damsel” in the translation by Colebrooke 
represents the word “wt” in the orginal text. In Jimuta 
Vahana’s formmmentery on itin para I6, he also uses the word 
"war Inthe next sentence in that paragraph, he uses the 
words “aqqif mrwwW aa)’ In this last sentence, the word 
“ gfpn” is evidently used in contradistinction to the word "wan" 

The question then arises—In what sense has the word ' amm” 
been used by Manu and Jimuta Vahana? The arguments before 
me, a8 well as those before my learned colleagues, (Brett and 
Coxe JJ). related principally to thé mezning of the word “wan” 
and the sense in which it was used by Jimuta Vahana, Does it 
mean an unmarried daughter, or daughters generally ? 

Thé word “aan” primarily means a watden daughter, a virgin 
"ware! (kumari). That is the interpretation of the word given 
by the celebrated lexicographers Amara Singha and Hem Chnadra. 
In the Medins also, the first synonym of 'wwr" is “ gee?’ maiden 
daughter, The same meaning is given in the Sabdakalpadruma 
by Raja Sir Radha Kanta Deb Bakadur, and all the later 
lexicographers. Professor H. H. Wilsoa in his Dictionary also 
gives the same meaning—" A marid, a vergin, a girl of nine or ten 
years of age.” Later writers have occasionally used the word 
to mean “a woman" £e, "wmr'—from the particular to the 
general. But thatis not the meaning of the word as used in 


the Smrids. To illustrate the primary meaning, “ virgin", of the 
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word, the learned author of the Sabdakalpadruma has cited a 
significant passage from the Panaparua in the. Mahabharat, 
showing the root and inflexion of the word and its meaning 
kumari— wm." He gives the secondary meaning “ woman" 
(mÀ) following the earlier lexicographers. Sir Greaves Haughton 
in his Dictionary confines -he meaning toa “maid, a virgin, a 
young woman." In fact there can be no doubt as to the meaning 
of the word as used in earlier sanskrit literature and Jaw, The 
genus (woman) for the species (virgin) is of later use. 

I have not been able to find the word used in its wider sense 
anywhere in Manu. The word “¢fya” means daughter, married, 
unmarried or widow. All female children are daughters, “ wra”. 
The word includes in its significance, "ww" and the lexico- 
graphers I have referred to, are unanimous in this respect. 
Amar Singha, Hem Chandra as well as Medini also give the 
wider meaning of the word anya, but they do not give the 
synonym to be duri : they give the word woman (wa). When 
Jimuta Vahana uses the wards “gudhe awe wa” in para- 
graph 16, he must have usec the word “¢fya'’ in its appropriate 
sense of daughter and the word “ www" as included in the genus 
"wf." The word “aw” occurs also in paragraphs 6 and 7 of 
the same chapter and seccion. In para 6 the text of Devala is 
cited “grave gawarwt Sarai wv fus" and in para 7 the 
word is interpreted to mean, as it must "mum" In both the, 
paragraphs, Colebrooke's translation of the words is “ unmarried 
daughter.” Iam not disposed to come to the conclusion that 
the same ward was used by Manu and Jimuta Vahana in an 
unusual sense in Chapter IX. V 198, and paragraph 16 respectively. 
Such use would be inconsistent with its use in other parts of 
their great works. | 

Of the commentators on Manu’s text, Kulluka carries the 
greatest weight. He seems to be of opinion that unmarried 
daughter first succeeds, amd on her default, the sons of the 
deceased. He lays down distinctly that in the presence of both 
an unmarried daughter and sons, the former should be preferred 
and the sons follow the maiden daughter. This seems to be 
also the opinion of Manu’s commentators, Raghavananda, Nandan 
and Ram Chandra, but Sarzajna Narayan may appear to be of a 
different opinion. The latter says “wana qfea are pre, 
word kanya is used for daughters generally. But Sarvajna 
Narayan’s authority has never been recognised in Bengal as 
superior to Eylluka’s and the sentence itself is very vague. — 
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The commentators of Dayabhaga, Srinatha, Ram Chandra, 
Maheswara, Achyutananda, Raghunandana and Srikrishna, inter- 
preted the word " ser" in the text as having its ordinary meaning 
unmarried daughter. Srikrishna is atundantly clear in his 
commentary as has been pointed out by Brett and Coxe JJ. Sri- 
krishna, and Raghunandana subsequently, laid down in their 
respective treatises a different rule of succession, as if the word 
"wx" might mean daughters generally. In a conflict of autho- 
rities, however, Jimutavahana must be preferred. The later 
opinions of Srikrishna and Raghunandana which are not based 
on the text of the Dayabhaga ought not to be followed by the 
Courts in Bengal. 

Macnaghten (Principles. of Hindu Law pp. 39-40), Strange 
(Vol I p. 251, and Vol. II p. 403), Shama Churn (Vyavastha 
Darpana p. 806, 1st Edition ; p. 717-8 2n Edition), and Elberling 
have followed Srikrishna's commentary on the Dayabhaga and 
not his individual opinion as given in the Dayakrama Sangraha. 
The order of succession—maiden daughter, son and other daugh- 
ters—was accepted by all Anglo-Indian Text writers until a cloud 
was thrown in the third Edition of Shama Churn's Vyavastha 
Darpana published after his death. Sir Gooroodas Banerjee in 
his learned work on the Hindu Law of marriage and stridhana 
(p. 408, 2nd Edition) seems to be of opinion that Srikrishna did 
not follow Jimutavahana as regards succession to ptiridatta 
stridhana. Raghunandana in his Dayatr/tea did not also follow 
the Dayabhaga. 

Iam of opinion that we should fallow the Dayabhaga and 
not Srikrishna and Raghunandana, when itis evident that the 
latter have not followed their master in giving preference to 
daughters generally. I am confirmed in my view by what 
Rampini and Mookerjee JJ. have said in Ram Gopal Bhatta- 
charyya v. Narain Chandra Bandopadhza (1). I agree, therefore, 
with Brett J. 

The result is that the appeals will be decreed with costs in 
all the Courts. 


A. T. M. Appeals decreea. 
(1) (1908) 80. L. J, 15(24) ; I. L. R. 33 Calo, 815 (32K). 
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PRIVY COUNCIL. 


Present :—Zord Robertson, Lord Atkinson, Lord Collins, Ser 
Andrew Scoble and Str Arthur Wilson. 


SANKARALINGA NADAN AND OTHERS ° 
"E 
RAJA RAJESWARA DORAI akas MUTHURAMALINGA 
DORAI AND OTHERS. 
[ON APPEAL FROM THE HIGH COURT or JuDICATURE AT MADRAS.] 
Trustee, suit by— Dooroo in plainti Pa. facowr—Appeal by defendants —Plaiutl js 
application vo alter the judgweni so as to defeat Mas own action — New 
plaintiffs, joining of —Swrrender of a doores in his facour by a trusae— 

Betrayal of trus — Hefusal cf tho Court to alter the dacros. 

The plaintiff, the hereditary trustee of & temple dedicated to the worship 
of Shiva and where the customary ceremonies of Hindu worship were carried 
on sued the defendants who represented a oaste called the Nadar or Shanar 
caste. The question between the parties was whether the defendants and the 
caste to which they belonged bad legal right to enter and worship in the temple. 
The first Court decided against the defendants, who therenpon appealed to the 
High Oourt The plaintiff thought fit to profess that he then saw that he and 
the Judge of the lower Court were wrong and asked the High Court that the 
judgment of the lower Court shonld be altered so as to defeat his own action. 
The High Oourt. on being applied to, as their Lordships held very properly, 
reinforced the cause of the worsaippers of the temple by joining certain new 
plaintiffs to the original plaintiff (whose confidence in the justice of his suit 
had by that time oonvalesoed). The High Court refused to alter the decree 
and their Lordshi»« held, correotly. 

The compromise by the trustee was not benafida and not lawful within the 
meaning of section 875 of the Civi. Procedure Code.iTheidecres of the first Court 
did not cease to be binding upon the parties by the mere fact of appeal 
though the pendency of the appeal opened the whole question for the appel- 
late Court. A trustee who gives up the right under the decree under appeal is 
guilty of breach of trust. 

Appeal from a decree of the High -Court of Judicature at 
Madras (Benson and Bodcam JJ.) (1), dated the 14th February 
1901, affirming a decree of the Court of the Subordinate Judge 
of Madura, East, (July 20, 1399). l 

The principal question involved in the appeal was whether 
the appellants and other persons of the caste to which they. 
belongcd were prohibited trom entering into and worshipping 
in the Hindu temple of Minakshisundareswaral, situate in the 
town of Kamnrti. 

On July s, 1908, Raja M. Bhaskara Sethupathi instituted 

(1) Reported in (1901) 12 M, L, J. 860. 
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the suit in the Court of the Subordinate Judge of Madura (East). P. 0. 
He was the zemindar of Ramnad, and, as such, he was the 1908, 


hereditary trustee of the temple at Xamudi in the Madura 
District in which Siva was worshippsd under the form of v. 
Minakshisundareswarae, The defendants (the present appellants) Pals Rejsemars 
were residents of Kamudi, and belongec to the Nadar or Shanar = 
community. They were sued as representing that community 

under the procedure laid down by section 30 of the Civil Proce- 

dure Code. "The plaint alleged that the Shanars, as a caste, were 

prohibited both by custom and by the skastras from entering the 

plaint temple, but that, on may 14, 1897, the appellants forcibly 

entered the temple in procession with music and torches and 

performed acts of worship, and thereby polluted the temple and 

caused obstruction to the lawful worshippers. The plaintiff, 

therefore, prayed for a declaration that ' neither the defendants 

nor other Shanars are entitled to enter into any part of the said 

temple" ; for a perpetual injunction to restrain them from so 

doing ; and for the payment of Rs. 2,50c as damages. 

The appellants, by their written statement, denied the acts 

of sacrilege alleged and claimed that “ according to the Shastras 

and custom these defendants have a right to use the plaint temple 

and to participate in the pooja and worship therein performed, in 

the same manner and to the same extent as any other class in the 

place (Brahmins excepted) and have been from time immemorial 

exercising such right and participating in the ooa and worship 

therein." "They admitted having entered the temple on May 13, 

1897, and worshipped there in accordance with custom. They 

also denied the plaintiff's right to exclud» them. 

On July 20, 1899 the Subordinate Jidge delivered his judg- 

ment. He found that the appellants had not been allowed to 

use the plaint temple in the past for worship ; that the custom 

set up by them, in support of the right of entry, had not. been 

made out, and that they belonged to a cass which, under custom 

and the Shastras, were precluded from eatering the plaint-temple 

which was governed by the ritual prescrioed in the Saiva Agamas 

adopted as authoritative and current in the Madura District. 

A decree was accordingly passed whereby it was “ declared, 

ordered and decreed that neither the defendants nor the other 

members of their community living at Kamuty are entitled to 

enter into any part of the temple of Minakshi Sundareswara at . 
. Kamuty subject to the trusteeship of the plaintiff and in his 

„possession, that a permanent injunction be issued restraining the 
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defendants and their fellow castemen at Kamuty from entering 
the said templs or any part thereof and that the defendants do 
pay plaintiff on account of the temple and for the performance 
of the necessary purificator7 ceremonies a sum of Rs. 500 and 
that each side do bear its own costs.” ° 

Against that decree the appellants appealed to the High 
Court of Judicature at Madras. 

On May 2, 1901, a petition signed by the plaintif and the 
appellants, was preferred, on behalf of the latter, to.the High 
Court, in which it was stated that tho parties had effected a com- 
promise of the matters in dispute in the appeal, and prayed that 
the compromise might be recorded, and a decree passed in accor- . 
dance therewith, in supercession of the decree of the Court of 
the Subordinate Judge. 

The material part of the agreement of compromise, a copy 
of which was annexed to the petition, was as follows :— 

" Whereas the plaintff instituted the above suit and ob- 
tained a decree therein dec-aring that neither the defendants nor 
other members of their community living at Kamuty are entitled 
to enter into any part of the temple of Minakshisundareswaral.at 
Kamuty, subject to the trusteeship of the plaintiff and in his 
possession and permanentty restraining the defendants and their 
fellow castemen at Kamuty from entering the said temple or any 
part thereof and awarding plaintiff Rs. 500 by way of damages, 
and the defendants have preferred the said appeal No. 11 of 
1$00 against that decree to the High Court of Judicature at 
Madras and it is extremely uncertain as to what the result of 
the said appeal will be, whereas the plaintiff on full and further 
enquiry is satisfied that as a matter of fact the defendants and 
their caste people have enjoyed the right of access to and of 
worshipping in the temples of Ramnad Zemindary including the 
plaint temple at Kamuty in the same manner and to the same 
extent as the Vellala, Chetti and other Sudra sects of the Hindu 
community have enjoyed and that the defendants’ caste people 
have always enjoyed and Jo still enjoy the aforesaid right of 
access and worship with reference to similar temples situated 
elsewhere than in the Ramuad Zemindary, whereas the plaintiff 
is advised and instructed taat according to the Hindu Sastras the 
people of defendants’ caste are entitled to the said right of: 
access and worship with respect to all Hindi temples and where- 
as the plaintiff has ascerrained that the sentiments of the gene- 
ral body of tne Hindu community are in favour of the defendants 
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caste people exercising their said right of access and worship in 
respect of all Hindu temples, it is herebv agreed as follows :— 

" First, the plaintiff shall not exclude the defendants and their 
caste- people from exercising their right of free access to and 
of worshipping in the said temple of Kamuty but shall allow 
them to enjoy and exercise their said right of free access, and 
worship in the same manner and to the same extent as such 
rights. are enjoyed and exercised by "ellala, Chetty, and other 
Sudra sects of the Hindu community. 

“Secondly, the defendants shall en oy and exercise their said 
rights in the same manner and to the szme extent as the afore- 
said sects of the Hindu community enjoy them, and that they 
have no higher rights of access and worship in respect of the 
temple, and that the defendants are rot liable to pay the plain- 
tiff any sum of money by way of damages, and Thirdly, each 
party shall bear their own costs of tke suit and the appeal. It 
is further agreed that the plaintiff and tFe defendants shall present 
a joint petition or petitions to the High Court praying that the said 
decree in O. S. No. 38 (sic) of 1898 om the file of the Subor- 
dinate Court of Madura (East) be reversed and that a decree be 
passed in accordance with the terms of this agreement." 

On May 14, 1901 one Narayanasami Gurukal applied to be 
made a respondent in the said appeal in order to oppose the 
said compromise ; on May 23, 1901, on» Vallasamy Thever made 
a similar application; on July 18, 1951, Raja Rajeswara Dorai 
alias Muthuramalinga Dorai, the infant son and heir of the plain- 
tiff by his mother and next friend, mad» an application of a simi- 
lar nature, In the affidavits filed in support of those applications 
it was asserted that the plaintiff received monetary consideration 
for compromising the suit and that the compromise was fraudulent. 
On September 18, 1901, the High Court made an order directing 
that the three applicants should be brought on record as co- 
plaintiffs At the hearing the High Court was informed that 
the plaintiff wished to withdraw fom the compromise and 
intended to oppose it. The following paragraphs occur amongst 
those giving reasons in support of that order : 

* In support of the present petiticns affidavits have been put 
in alleging, tnter alia that the plaintiff has been influenced by 
corrupt motives, and by false representations, to enter into a 
compromise. 

* With regard to these allegations. we may say at once that 
they are made in such terms as to be quite worthless. The charge 
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of corruption is made in paragraphs 10 and 13 of the affidavit of 


Narayanaswami Gurukal in which he says “ I am given to under- 
stand &c.' and ‘I am credibly informed and believe &c, ‘ but 
the name of the informant br the source of the information is 
not given. Such an affidavi: is perfectly worthless and if it were 
necessary for the petitioners to show corruption on the part of 
the plaintiff, or that he made the compromise owing to false 
representaions, we would regard the allegations as not made out 
by the affidavits and we wovld dismiss the petitions. 
“Apart, however, from these special allegations, we think that 
a recital of the admitted facts of the litigation are sufficient to 
justify us in making the petitianers parties. 
* » = * » * 


* * "~ * * * 


“The first petitioner :s an hereditary officiating priest of 
the temple, the second is a large land-holder of the.locality, the 
third is the son of the phintiff[ All are worshippers in the 
temple, and interested in its being kept free from defilement, and 
the plaintiff's son claims a special interest as being entitled to 
succeed the plaintiff as bereditary trustee. The petitioners are 
clearly all beneficiaries wh» are interested in the trust property 
regarding which the suit was filed. Section 437, Civil Procedure 
Code, provides that ‘in all saits concerning property vested ina 
trustee, when the contention is between the persons beneficially 
interested in such property znd a third person, the trustee shall 
represent the persons so interested, and it shall not ordinarily be 
necessary to make them parties to the suit. But the Court may, 
ifit thinks fit, order them, or any of them, to be made such 
parties. The last clause is taken from 15 and 16 Vic. C. 86 S. 
42 Rule 9 and the benefidaries are made parties in England 
when the trustee is either waolly uninterested or is adverse to 
their interest (Clegg v. Rowland L. R. 3 Eq. 373, Payne v. 
Parker 1. Ch. App. 327). Ia the former case Vice-Chancellor 
Malins said ' In all cases where the Court sees trustees are wholly 
uninterested in the matter and there are parties who are mate- 
rially interested in the question, it will never make a decree in 
the absence of those parties who are alone interested in the con- 
test, but will have them brought before the Court in order that 
those who are interested in resisting the demand, may resist it at 
the proper time, which is th» hearing of the cause.” We think 
that the principle is applicable to the present case and that we 
ought not to refuse to allow zhe petitioners to come in as parties 
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in order that they may be at liberty to show, if they can, that 
the Court ought not to pass a decree in accordance with the 
compromise, which, as they allege, is injurious to their interests, 
and which certainly gives up all that plaintiff has hitherto con- 
tended for on their behalf. 

“u As regards the appellants’ second objection vis., that the 
petitioners, if made parties, should be joined as plaintiffs in the 
suit and not merely as respondents in th» appeal, the petitioners 
have now before us expressed their willingness to be joined in 
this way. The petitioners have also agreed that, if joined, they 
will not claim a re-trial of the suit, but will be bound by the 
decision of this Court in disposing of the appeals. We resolve 
therefore to allow the petitions to be amended by substituting in 
each the words ‘as a Co-plaintiff’ for the words ‘as a party 
respondent in the appeal’ and we direct that thereupon the 
petitioners be joined as co-plaintiffs in the suit on the clear 
condition that they will not ask to have the suit retried but will 
be bound by the decision in appeal." 

The petition of May 2, 1901, praying for a decree in accord- 
ance with the terms of the compromise then came on for hear- 
ing. It wassupported by the appellants alone, and opposed 
not only by the newly joined plaintiffs Lut also by the original 
plaintiff, who expressed a desire to withdraw from the compro- 
mise, On September 25, 1901, the High Court dismissed the 
petition and made an order refusing to act on the compromise on 
the ground that it was a breach of trust on the part of the 
trustee of the temple, and as such was unlawful under the provi- 
sions of section 375 ofthe Civil Procedure Code. Benson and 
Boddam, JJ. who made the order, after stating the facts, 
observed that the mere withdrawal of zhe original plaintiff who 
signed the compromise would, by itself, be no ground for refus- 
ing to givea decree in accordance with it (IL. L. R. 8 Mad. 
482 and 9 Mad. 103) and proceeded as fcllows. 

“Considering the evidence on the record as to the manner 
in which the claims of the Shanars are viewed by the non-Shanar 
castes it is not easy to reconcile this volte face with bona-fides on 
the part of the plaintiff. 


“The petition recites that the change of view is the result of ^ 


‘full and further enquiry,’ but there is nothing to show how or 
when this was made, and the fact that the plaintiff now desires to 
withdraw from the compromise goes far to show that the alle- 
gation is without foundation. But even ifthe proposal to com- 
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promise were the result of an honest change of view on the part 
of the rst plaintiff, that would not, in our opinion, affect his 
power to enter into such a compromise. In our opinion the 
proposed compromise must 5e regarded as essentially involving 
a breach of trust on the plaintiff's part. He is not acting in,this 
matter for himself alone, nor is he dealing with his own property. 
He is acting for the general body of worshippers in the temple, 
and he is deaEng with what are matters of the most vital interest 
to them. 

“It has been judicially established before the Subordinate 
Judge that the defendants ‘ belong to a class which under custom 
and the Shastras are prohibited from entering the plaint temple’ 
and that their having done so caused defilement which necess- 
itated the purificatory ceremonies. 

“That fnding is binding on the plaintiff as well as on the 
defendants, and he cannot take upon himself to say ‘I have 
made further enquiries. Iam satisfied that the finding of the 
Court is wrong. I shall, therefore, allow the Shanars to enter 
the temple.’ 

"Clo do this would be to ignore and alter the fundamental 
character and uses of the temple as ascertained by judicial au- 
thority. It is not in the power of the trustees to do this. This 
principle was laid down by Lord Chancellor Eldon in the case of 
the Attorney General v. Pearson (17 Revised Reports 101) in 
these words :—' Where an institution exists for the purpose of 
religious worship, and it cannot be discovered from the deed 
declaring the trust what form or species of religious worship was 
intended, the Court can and no other means of deciding the 
question, than through the medium of an enquiry into what has 
been the usage of the congregation in respect to it ; and, if the 
usage turns out upon enquiry to be such as can be supported, T 
take it to be the duty of the Court to administer the trust in 
such a manner as best to establish the usage considering it as a 
matter of implied contract 5etween the members of that congre- 
gation. Butif, on the othe: hand, it turns out that tbe institu- 
tion was established for the express purpose of such form of 
religious worship, or the teaching of such particular doctrines, 
as the founder has thought mast conformable to the principles of 
the Christian religion, I do not-apprehend that it is in the power 
of individuals, having the management of that institution, at any 
time to alter the purpose fo- which it was founded, or to say to 
the remaining members, ‘We have changed our opinions and 
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you, who assemble in this place for the purpose of hearing the 
doctrines, and joining in the worship, prescribed by the founder, 
shall no longer enjoy the benefit he intended for you unless you 
conform to the alteration which has taken place in our opinions.’ 

These words, no doubt, were 1sed with reference to the 
regulation of religious trusts in England by the Court of Chan- 
cery, but, we apprehend that, mutatis mutandis, the Court will be 
guided by the same principles in this country. Where an 
institution exists for the purpose of religious worship but the 
exact form of worship, or the class for whose benefit it was 
established, cannot be discovered from the instrument creating 
the trust, (or where, as in the present case, there is no such 
instrument) the Court can find no othe- means of deciding those 
questions than through the medium of an enquiry into what has 
been the usage of the worshippers in respect thereto, and, if the 
usage is a lawful one, it is the duty of the Court to support that 
usage on the suit, legally instituted, of any person interested. 
Itis not in the power of individuals having the management of 
the institution to alter the purpose for which it was founded, or 
to say to the other worshippers * We have changed our opinions, 
and you who resort to this place for the purpose of worshipping 
in the customary manner, shall no longer enjoy the benefit inten- 
ded for you unless you conform to the alteration which has 
taken place in our opiuions, even to the extent of submitting to 
the presence of other worshippers who are prohibited by custom 
and the Shastras from entering into the temple. It is not in 
the power of any trustee to say this to the other worshippers in 
a temple. On the contrary, it is the duty of the trustee to 
rnaintain the customary usage of the institution, and if he fails 
to do so, he is in our opinion, guilty of a breach of trust, and, 
still more so, if he deliberately attemp:s to effect a vital change 
of usage and to make it binding on zhe worshippers by obtain- 
ing a decree of the Court to establish :t. 

* The defendants, however, contend that as the decree of the 
Subordinate Judge in this case, is under appeal, the appeal opens 
up the whole qnestion as to whether the Shanars are, or are not, 
prohibited from entering into, and worshipping in,the temple, 
and there is no binding decision as to what the usage is, and 
therefore no breach of trust on the Ist plaintiff's part in making 
the agreement to admit the Shanars to the temple. 

“This contention, it seems to us, rests on a fallacy, and is 
invalid. The appeal, no doubt, opens up the whole question for 
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the decision of the’ appellate Court, but, pending that decision, 
the decree of the Subordinate Judge does not cease to be binding 
on theparties. Pending that decision, they are just as much bound 
by the decre» as if there was no appeal. In view, then, of the 
finding of the Subordinate Judge that the Shanars are prohibjted 
by custom and by the Shastras from entering the plaint temple, 
we must hold that the proposed compromise by the rst plaintiff 
involves a breach of trust on his part and is therefore not a lawful 
compromise within the meaning of section 375 of the Code of 
Civil Procedure." 

On February 14, 1902, the High Court delivered its judgment 
in the appeal and found thar a custom excluding Shanars from 
the temple was proved ; that the custom was supported by the 
original low occupation of ani estimation in which the Shanars 
were held ; and also by the prohibition contained in the Agama 
Shastras, prevalent in the Madura District against the entry into 
a Siva temple of persons- whose profession was the manufacture 
of intoxicating liquor and climbing palmyia and cocoanut trees. 
In the result a decree was made dismissing the appeal with costs. 

Against that decree the zppellants preferred an appeal to His 
Majesty in Council The original plaintiff, having died was 
represented on the record by his son Raja Rajeswara Dorai alas 
Muthuramalinga Dorai, who became the hereditary trustee of the 
temple and had already been joined as a co-plaintiff. 


Mr. De Gruyther, K. C. and Mr. Kyffia, for the appellants 
contended that the compromise was binding on the respondents 
and ought to have been enforced by the High Court ; that the 
Court of appeal could not substitute new plaintiffs for the 
original plaintiff ; that the Ccurts in India had wrongly held that 
Nadars asa caste were prohibited by custom from use of the 
temple; that the Courts in India had wrongly held that Nadars 
and Shanars belonged to the same caste and that they werea 
low caste and did not belong to the twice-born classes ; and that 
Courts in India were in errorin finding that members of the 


Shanar caste were not allowed by the Agama Shastras to worship 
in a Siva temple. 


Mr. Cohen, K. C. and Mr. Brown, for the respondents were 
not called upon. 


Lorp RomgRTSON : Their Lordships would humbly advise 


His Majesty that the appea: aught to be dismissed for reasons 
to be stated later on. 
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Their Lordships’ judgment giving reasons for their report 
was delivered by 

Lord Robertson.—The question between the parties is 
whether the appellants and the caste to which they belong have 
legal right to enter and worship in a temple at Kamuty. This 
temple is dedicated to the worship of Shiva, and the customary 
ceremonies of Hindu worship are there carried on. It is common 
ground between the disputants that the appellants represent a 
caste called the Nadar or Shanar ceste. It is alleged by the 
respondents that the presence of persons belonging to the 
appellants’ caste is repugnant to the religious principles of the 
-Hindu worship of Shiva and to the sentiments of the caste of 
Hindus who worship in this temple. and that it is contrary to 
custom in this temple. Both Courts in India have decided 
against the appellants, the judgment of the Subordinate Judge 
discussing the question in great detail and with much research, 
and the High Court at Madras resting their decision upon 
extremely comprehensible and cogent grounds. 

The controversy touches, but does not involve, delicate and 
abstruse questions of Hindu religious doctrine. In the view of 
their Lordships, it admits of decision upon a much more palpable 
and limited range of facts. 

First of all, the appellants, as matter of fact, worship by 
themselves in a temple of their own. Second, the result of the 
evidence is a complete failure to prove any resort by persons of 
the appellants’ caste to the temple in dispute. Those two facts 
not merely negative the case of the appellants that they ‘have 
been from time immemorial...... participating in the pooja and 
worship" in the disputed temple, but they make easy the 
respondents’ further contention that this separation in worship 
between the two classes was not accidental or voluntary, but 
rested on a deeper ground. 2 

_ The evidence has been admirably analysed by the High 
Court, and their appreciation of the quality of the evidence, on 
the one side and on the other, concurring as it does with that of 
the Subordinate Judge, is entitled to the greatest weight. 

The argument addressed to their Lordships was directed 
rather against the soundness of the doctrine asserted by the 
respondents as involving the exclusion of Nadars,and it was 
endeavoured to show that there were inconsistencies in the 
respondents’ treatment of the appellants in other respects. All 
this, however, as matter of theological argument, is too rational- 
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istic ; while, on the other hand, it wanders from the region of 
of fact and custom. What the respondents have succeeded in 
proving is that by custom che appellants are not among the 
people for whose worship thi particular temple exists. 

Their Lordships have spoken of “ the respondents,” generally ; 
but it is necessary to note th» episode inthe proceedings euphe- 
mistically described as " the compromise." The original plaintiff 
in the suit was the Rajah who was the hereditary trustee of this 
temple, which was the temple of one of the villages in his 
remindari. After the case had been decided in his favour by 
the Subordinate Judge, this person thought fit to profess that he 
now saw that he and the Judge were wrong; and he asked that 
the judgment should be atered, so as to defeat his own action. 
A very sordid motive for this surrender was specifically asserted 
and has not been disproved. The Court, on being applied to, 
very properly reinforced the cause of the worshippers of the 
temple by joining certain new plaintiffs to the original plaintiff 
(whose confidence in the jastice of his suit had by this time 
convalesced). The principles applicable to the case of a trustee 
who thus betrays his trus by surrendering a decree have been 
well stated and applied by the High Court. 

For these reasons, their Lordships, on the 16th June last, 
agreed humbly to advise His Majesty that the appeal ought to be 
dismissed, and ordered the appellants to pay the costs of the 
appeal. | 


J. M. P. Appeal dismissed. 
Mr. Douglas Grant: Attorney for the Appellants. 


Messrs. Chapman— Welker and Shephard : Solicitors for the 
Respondents. 
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CRIMINAL REVISION. 


Before Mr. Fustice Stephen and Mr. Fustice Holmwood. 
AKHIL DOME AND OTHERS 
v. 
RAM CHANDRA MANDAL.* s 
Criminal Procedure Code (Act V.af 1898), section 585— Tranafer of casa by 
District Magiriraie—COasa remanded by Sessions Judgo— Notico to accusmd 
parson. 

The District Magistrate has no jurisdicton to transfer a caso from tho flle 
of a Subordinate Magistrate to whom it has been remanded by the Sessions 
Judge for further enquiry and lows so, if he gives 30 notice to the other side. 

Rule obtained by the accused persoas. 
Case under section 471 Indian Pensl Code. 


The material facts and arguments a»pear sufficiently from the 
judgment. : 

Babu Foy Gopal Ghoska for the Petitioners. 

Babu Atul Krihna Roy for the Opposite Party. 

The following judgment was delivared :— 

In this case the Magistrate discharzed a man charged before 
him under section 471 Indian Penzl Code. On the matter 
coming before the Sessions Judge Fe directed that the case 
should go back to the Magistrate and that he should proceed 
with it from the point at which he had left off. The District 
Magistrate was applied to for transfer o£ the case and accordingly 
made the order which is the subject of this rule. By that order 
he doubted the legality of the order of the Sessions Judge, which 
he had no jurisdiction to do, and which order was in fact perfectly 
correct. He also transferred the case from the file of the 
Magistrate to whom the Sessions Judge had sent it by his order. 
This he had no jurisdiction at all t do. Not only had he no 
jurisdiction to act as he did, but Le appears to have acted 
throughout without any notice to the »ther side. 

The result is that this Rule must 5e made absolute and the 
order of the District Magistrate set aside, and if it is desired in 
any way to vary the order of the Sessions Judge that must be 
effected by an application to the Sessions Judge himself and not 
the District Magistrate. 

N. K. B. Rule made absolute Order of transfer set aside, 


* Criminal Revision case No, 443 of 1928 against the order of D, Weston 
Esq., Magistrate of Midnapore, dated the 16th March 1908, 
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Before Mr. 9 ustice Mrita and Mr. Fustice Casperss. 
RAM NARAIN SAHU 


vs. 
KAILASH SINGH AND OTHERS." 3 
Oriminal Proccdure Coda (Aot Vaf 1898), section 145—Dirislon of crops— 
Magixtraus, js) ladiotion of 


A Magistrate has no Jurisdio-ton. to ordera division of the crops on the 
land, subject matter of proceedin,m mider section 145, Oriminal Prooedure Code, 
betwoen the parties. 


Rule obtained by the 1st Party. 

Prooeedings under section 145 Criminal Procedure Code. 
The material facts appear from the judgment. 

Babu Makhan Lal for the and Party. 

Babu Dasarathi Sanyal fcr the 1st Party. 

The Judgment of the Court was delivered by 


Mitra J.— These are two rules arising out of the same 
order of the Sub-divisional Magistrate of Sasaram dated the zoth 
March 1907. There was a dispute as to. the possession of land, 
but no proceeding under Section 145 Criminal Procedure Code, 
was drawn up in the matter tefore the 29th January 1907. Crops on 
the land in dispute were then r-pe and fit to be reaped and they 
were actually reaped. The Subdivisional officer, in order to avoid 
a breach of peace, attached the paddy and kept it in Police cus- 
tody and directed the parties to go to the Civil Court to establish 
their right to it. He had no arthority under the law to do so. 
He discovered his mistake and on the 29th January 1907 he drew 
up a proceeding under Sec. 145 Criminal Procedure Code. The 
materials before the Court clear.y shew that there was a dispute 
between the parties which nugh: result in a breach of peace. 

We think that the irregalarities of the previous proceedings 
do not vitiate the order of the 33th January 1907. This is not 
a case in which it can be said that there was no material before 
the Court to come to the corclusion that there was a likelibood 
of breach of peace. 

We accordingly discharge tae first Rule, t.e., Rule No. 398. 

The second Rule (Rule Mo. 505) was issued at the instance 
of the party declared to be in possession. The Sub-divisional 
Magistrate directed that the crars which had already been in his 
custody should be divided half and half between the parties and 


* Oriminal Rules Nos, 896 and 505 of 1907 against the order of Babu Brij 
Bansi Sahal, Sub-divisional Magistrete 5f Sasseram. Shahabad, dated the 20th 
March 198907. 
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if the second party did not agree to accep: the half, the whole of 
the crop should be made over to the first party. 

A Magistrate dealing with a case under Section 145 Criminal 
Procedure Code, cannot direct division of the crops. The party 
declared to be in possession of the disputed land is entitled to 
the crops attached under Sub-section 4 0? Section 145, Criminal 
Procedure Code. The portion of the order which relates to the 
division of the crops is therefore set aside. "The second Rule 
(No. 505 of 1907) is accordingly made absolute. 


Rule No. 398 discharged. 
N. K. B. Rule No. 505 made absolute. 


Before Mr. Fustice Geidt and Mr. Fustice Woodroffe. 
dnre JALIL AND OTH3RS.* = 
Oriminal Procedure Cose (Act V of 1888}, £30. 1288—Seowrity for good 
behacionr—' Ua fl—Disoretion of Magistrate, 

The ‘unfitness’ of a surety under section 12£, Criminal Procedure Code, 
is not limited to pecuniary unfitness, 

The question as to whether a particular person is ‘fit’ or not is for the 
Magistrate to decide, The matter is left to his discretion, which is not fettered 
In any way. 

Abinash Malakar v. Empress (1) and Ram Porshad v. Tho King Emperor (8) 
distinguished. 

Rule obtained by the persons ordered to find security for 

' good behaviour. 

The petition was directed only against the portion of the 
Magistrate's order by which he refused to accept as fit the persons 
tendered as sureties. 

Babu Sarat Chandra Lahiri for the Fetitioners. 


The following judgments were delivered : 


Woodroffe J.—In this case, the Magistrate says that in his 


opinion the sureties appear to be unfit. This is a case of sureties 
for good behaviour. 

Section 122, Criminal Procedure Code, says that a Magistrate 
may refuse to accept any surety for good Lehaviour offered under 
this Chapter on the ground that, for reasons to be recorded by 
the Magistrate such surety is an unfit peson. The Magistrate 
therefore has to determine in each case whether a person offered 

* Criminal Rule No. 89 of 1908 against the order of V. Dawson Esq. 
Bub-divisional Magistrate of Narayangunge, Dacos. 
(1) (1900) 4 0. W. N. 797. (2) (1902) 60. W. N. 503, 
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as surety is a fit or unfit person: and as regards this matter, the 
Legislature has given him a discretion. The Legislature has not 
particularised any kind cf unfitness. It has left the matter to 
the discretian of the lower Court, though this Court will in a case 
consider, (according to its own circumstances), whether the order 
passed by the Magistrate is a reasonable order to make or not, 

In my opinion this is not a case in which we should interfere. 
It has, however, been suggested that we are bound to do so by 
virtue of two reported decisions which have been cited to us. 
The first is contained in Ram  Pershad v. The King Emperor (1) 
and the other in Abinash Malakar v. Empress (2). In my opinion, 
in all cases, what we should first look to, are the words of the 
Statute itself. I doubt whether a reported decision upon a 
matter of the kind, now befare us is binding, unless possibly where _ 
the circumstances are in all respects the same as those referred to 
in the reported decisions which are relied upon as an authority. 

However that may be I am of opinion that these two cases 
do not conclude us. In the first place, I have to point out that 
the decision in Ram Persaad v. The King Ermpreror (1) is obiter 
dictt. The learned Judges say this that under the circums- 
tances stated they have nc alternative but to discharge the Rule. 
They then proceed with certain observations which have been 
relied upon. They say also this that “as regards the question 
of residents or non-residents, we may refer the Deputy Magistrate 
to the case of Abinash Malakar v. The Empress.” (2) If we refer 
to that case, we find that -he learned Judges there decided on 
the facts of that particular case that the Magistrate was not 
justified in refusing the sureties simply because they lived at a 
great distence from the house of one Abinash Malakar and 
therefore they could not be expected to exercise due supervision 
over his doings. They considered in that case that the reasons 
were not sufficient to refuse the sureties. They then make cer- 
tain general observations which if binding at all upon a matter 
which is one of discretion, bind only upon the same state of facts, 
The facts are however nor the same here. The Magistrate con- 
“siders having regard to all the tircumstances, one of which is 
the question of control, that the persons offered as sureties are 
not fit persons and has recused to accept them. 

I would, therefore, discharge the Rule. 

Geidt J.—1 agree. . ] 

lam unable to accede to the contention of the learned 

(1) (1902) 6 O. W, N. 503, (3) (1900) 40. W, N. 797. 
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pleader who has appeared for the petitioner that the word “unfit” 
in Sec. 122 Criminal Procedure Code has reference only to the 
pecuniary position of the person who offers himself as surety. 
The word ‘unfit’ does not, in ordinary language, connote that 
idea. If we look at Sec. 513 Criminal Procedure Code we find 
that'whereas in an ordinary case a Magisrate may accept a 
deposit of money in place of a surety, an exception is made, 
where a person is called on to furnish security for good behaviour. 
In my opinion, the unfitness referred to in Sec. 122 Criminal 
Procedure Code, though it may not exclude the idea of pecuniary 
unfitness, is more concerned with the idea of moral unfitness. F 
therefore agree with the order proposed by my learned brother. 


N. K. B. Rule discharged. 


—— 


CIVIL RULE. 


Before Mr. Fustice Brett and Mr. Fustice Mcokerjee. 
OMATUL MEDHI 


v. 
KULSUM.* 


Land Registration Aot (VII B.C. of 1876), Sens, 48, 49, 58, 55—Registratim 
of nans, Collector's power to order—Oonflicting olaims— Reference to Civil 
Cort what to ate— Potsestion — Widow in possession in liau of dower— 
Reference, irregular and contrary to Law—High Court's power of revision 
— Okt Proosdwre Code (XIV of 1888), San, G28— Other remedy open to 
aggrisved party. 

Before a Collector can order the name of an applicant to be registered 
under the Land Registration Act as proprietor of an estate or of any interest 
therein, he must satasfy himself that the possession exists or that the alleged 
succession or transfer has taken place and that the applicant has acquired poss- 
eexion In accordance with such succession or transfer but not otherwise, The 
determination of the question of possession alone is sufficient when the appli- 
cant claims to have assumed charge as Joint proprietor on behalf of his co- 
sharers or as manager. When the applionnt claims to be proprietor by sucoes- 
sion or transfer, the Collector has to satisfy himself that the succession or 
transfer has taken place and that the applicant is in possession accordingly. In 
this latter case, the applicant can not succeed unless both the elements are 
established. 

If there isa dispute as to the posseamon, succession or acquisition by 
transfer, by the applicant, of the extent of Interest in respect of which he has 
applied to be registered, the Collector should, in the first instance, try to satisfy 
himself, whether any person is in possession of the interest in dispute, If it is 


* Otvil Rule No, 2251 of 1907, against the decision of Babu A.O. Batabyal, 
Subordinate Judge of Patna, dated the 201h June 1907. 


O1YIL, 


1907. 


—— 


Angus, 39, 30. 
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not proved to tha satisfaction of tirs Collector that any person is in posseasion 
of the Interest in dispute, the Collector may ‘adopt one of two courses, He may 
either himself determine summarily the right to possession, deliver possession 
accordingly, and make the neceewary entry in the Register or he may make a 
reference to the Otvil Court which may determine summarily the right to poms- 
eselon and deltver posscesion aocordingly. 

Bushby e, Dison (1) distinguished, s 

It is not enough for the Oollector to repert the language of Section 65 of 
the Land Registration Act and to my that In his opinion the dispute ought to 
be properly determined by a Civil Court. He must state that it is not proved 
to his satisfaction that any person ts in poeseseton of the Interest in dispute, 

When a person has proprietory interest In land and as such is entitled to 
receive rent, he is in posession of his interst if he is in reoeípt of rent, while 
hig tenant who 1s in aotual occupation has possession which, ina sense, is the 
poeseeaton of the landlord or superior proprietor. 

Secretary of State v, Krishnamoni (2) referred to, 

Where the order of reference by the Colleotor to the Civil Court shows on 
the face of it thar he did not direot:his attention to the question whether any 
person was in posseasion of the interess in dispute. 

Hela@—That the referenoe was irregular end in contravention of the provi- 
sions of section 55 af the Land Reg-steation Act. 

When a Olcil Court finds upon-the facts that a Mahomedan widow {ein 
possession of the disputed property as proprietor, by reoeipt of rent, that she 
is entitled to a large sum of money from the estate of her husband on account 
of her dower and that she peaceably entered into possession upon the death of 


‘her husband and claimed to hole possession not as a wrong-doer but upon an 


amertion of title which ts prima facie well founded in law, it exercises juris- 
diction illlgally and (with matertal irregularity when it makes an order the 
effect of which is to determine the question of title and to oust her from 
posscasion. 

Though the Oivil Court acquires jurisdiction by virtue of the reference made 
by the Revenue Court, yet once it has:got seisin of the case, it exercises its power 
ase Civil Court, and its decision is a decision of an ordinary Civil Court, Henoe, 
the High Court has jurisdiction to interfere either under section 622, Olvil 
Procedure Code, or under section 15 af the Charter Aot. 

The High Court oan interfere under section 622, Civil Procedure Code, even 
though the aggrieved party has otherremedy available, 


Debi Das, r, Klas Hussain (8) referred to, 
Rule obtained by the Objector. 


The facte of the case and arguments appear sufficiently from 
the judgment of the Court. 


(1) (1894) 3 B and O, 208 ; 27 R. R, 869, 

(3) (1908), I. L, R, 20 Cal 518; L B. 99 L A. 104; 60, W, N, 617 
(632.) 

(8) (1905) I. L B. 28 All 72; 2 A. L. J, R, 749. 
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Messrs Yackson and Chowdhury and Moulvi Syed Mahomed 
Tahir for the Petitioner. 

Mr. O'Kinealy (Advocate General). Mr. S. Ahmed, and 
Moukis Shamsul Huda and Mahomed Mustafa Khan for the 
Opposite Party. 

C. A. V. 

The judgment of the Court was delizered by 


Mookerjee J.—The order which -ve are called upon to 
revise in the present Rule was made by the Subordinate Judge 
of Patna under section.59 of the Benga Land Registration Act 
of 1876. The circumstances under whick the order in question 
was made are not in controversy before this Court and may be 
briefly outlined. One Nawab Sabdar Hoasain Khan, a wealthy 
zemindar of Hasnabad in the District o: Monghyr died on the 
yth August 1905. He left considerable landed properties in the 
districts of Monghyr, Gya and Patna. The petitioner who 
alleges that she was the daughter of the maternal uncle of Sabdar 
Hossain was married to him, and the parties lived as husband and 
wife till the death of the former ; upon tke death of her husband 
she took poossession of his estates, the bulk of which was situ- 
ated in the districts of Monghyr and Gya. On the 15th Novem- 
ber 1905, the present opposite party, Mussamat Kulsam, who 
claims to be the sister of the father of Sabdar Hossain, applied 
for registration of her name in the Collectorate in respect of the 
properties situated in the district of Patna, upon the allegation 
that as Sabdar Hossain was governed by the Shia Law, the peti- 
tioner, his childless widow, was not entitled to the estate, and that 
she as siater of the father of the deceased had succeeded to the pro- 
perties by right of inheritance. On the 9th January 1906, the widow 
Omatul Mehdi preferred objection on the ground that she was 
entitled to the estate by right of inheritance as the daughter of 
the maternal uncle of Sabdar Hossain, anc that in any event, she 
was entitled to retain possession of the properties till her dower, 
which was alleged to have been fixed at a sum of 5 lacs of 
Rupees and 25 gold mohurs, was satisfied out of the profits. 
The Deputy Collector heard the parties at considerable length, 
and on the 17th February 1906 made an order of reference to 
the Civil Court under section 55 of the Land Registration Act, 
The widow applied to the superior revenve authorities, but the 
Collector, the Commissioner and the Boa-d of Revenue success- 
ively declined to interfere. The case was then taken up by the 
Subordinate Junge of Patna, and he held what is described as a 
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summary enquiry into tbe question of the right to possession in 
respect of the interest in the estate in dispute, but which in subs- 
tance is as full an investigation into the question of title and 
possession as can take place in a regular suit. The Subordinate 
Judge came to the conclusion upon the evidence that the widow 
was in possession of the properties by receipt of rent from the 
lessees, that she was not entitled to the estate by right of 
inheritance, that the dower debt claimed by her did not entitle 
her to take or keep possession of the properties, that the legal 
possession in the disputed properties must be taken to be in 
Mussamat Kulsum, and taat consequently the objection of the 
widow must be disallowed and possession delivered to the 
rightful heiress. The wicow now seeks to have this order dis- 
charged, and upon her application the Rule under consideration 
was issued. The learned counsel who appears in support of the 
Rule, has contended that the’proceedings before the Subordinate 
Judge are vitiated by two defects, namely, firs/, that the Subordi- 
nate Judge had no jurisdiction to determine the matters in con- 
troversy as there was no valid reference to him by the Collector 
under section 55 of the Land Registration Act ; and secondly, 
that the Subordinate Judge has acted illegally in the exercise of 
his jurisdiction, if he had eny, and he ought to have held that not 
only the actual possession of the properties but also the right to 
retain possession of them till the satisfaction of the dower debt, 
was in the petitioner. It has been argued on the other hand by 
the learned Advocate General, firs/, that as the Subordinate 
Judge exercised a special statutory jurisdiction in aid and at the 
instance of the Revenue Courts, this Court has no jurisdiction to 
revise his orders, and secondly, that the Subordinate Judge was cor- 
rect in his conclusion that the widow had no right to retain posses- 
sion, temporary or otherwise, ofthedisputed properties insatisfaction 
of her claim for dower. To determine which of these contentions 
ought to prevail, it is necessary to refer for a moment to the 
leading provisions of th» Land Registration Act applicable to 
the matter before us. 

Sectian 42 provides that every person succeeding to the 
proprietory right in, or management of, estates shall apply to 
the Collector for registra-ion of his name and the character and 
extent of his interest as euch proprietor or manager. Section 48 
provides for notice to pcssible objectors. Section 5a lays down 
the mode and scope of enquiry by the Collector. It provides 
that he has ro. ascertain the truth of the alleged possession of, 
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succession to or transfer of the estate or interest therein in respect 
of which registration is sought. Before the Collector can order 
the name of the applicant to be registered as proprietor of the 
estate or of any interest therein, he must satisfy himself that the 
posession exists or that the alleged succession or transfer has 
taken place and that tbe applicant has acquired possession in 
accordance with such succession or transfer but not-otherwise. 
This clearly contemplates two different classes of cases. The 
determination of the question of possession alone is sufficient 
when the applicant claims to have assumed charge as joint pro- 
prietor on behalf of his co-sharers or as manager ; in such a case, 
the Collector need satisfy himself only on the one point of the 
possession of the applicant. When, however, the applicant claims 
to be proprietor by succession or transfer, the Collector has to 
satisfy himself on two points, namely that the succession or 
transfer has taken place and that the applicant is in possession 
accordingly. In this latter case, therefore, the applicant can not 
succeed unless both the elements are established. If the succession 
or transfer is proved, but possession is found against the appli- 
cant, his name cannot be registered, or, conversely, if possession 
alone is proved, but the succession or transfer is not established, 
that is, if the possession proved is not attributable to the title 
set up, the application for registration must be refused. Section 
55 nert deals with cases of dispute as to possession, succession, 
or, acquisition by transfer. This section provides that if there 
is a dispute as to the possession, succession, or, acquisition by 
transfer, by the applicant, of the extent of interest in respect of 
-which he has applied to be registered, the Collector must, in the 
first instance, try to satisfy himself, whether any person is in 
possession of the interest in dispute. If it is not proved to the 
satisfaction of the Collector that any person is in possession of 
the interest in dispute, the Collector may adopt one of two cour- 
ses. He may either himself determine summarily the right to 
possession, deliver possession accordingly, and make the necess- 
ary entry in the register, or, if, in bis opinion, the dispute is of a 
character which is properly determinable by a Civil Court, he 
shall refer the matter in dispute to the principal Civil Court of 
the district, for determination. It isobvious, therefore, that the 
first duty of the Collector in the case of dispute is to determine 
whetber any person is in possession of the disputed interest. If 
possession is found to be with any person, the Collector has no 
jurisdiction summarily to oust him. This is manifest from the 
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alteration which was made in section 55 of the Land Registration 
Act by section t of Act V of :878. Uuder section 55 asit stood 
in Act VII of 1876 in its unamended form, the Collector was en- 
titled to determine summarily the right to possession, if the 
possession of the applicant in accordance with his application 
was not proved to his satisfaction. Under such a provision of 
the law, it might be open to -he Collector to determine summa- 
rily the right to possession and deliver possession accordingly, so 
as to oust the third person. Inthe present amended form of 
section 55, however, the Collecor is entitled to determine sum- 
marily the right to possessicn or make a reference to the Civil 
Court for the same purpose, orly if no one is proved to be in 
possession of ths interest in dispute. The essential pre-requisite 
for a reference to the Civil Court by the Collector is, therefore, 
an investigation by him into the question of possession and a 
conclusion that no body is proved to his ‘satisfaction to be in 
possesion. In the case before us, there was no such investigation 
by the Collector. The order o? reference which he made shows, 
on the face of it. that he d:d not direct his attention to the 
question, whether any person was in possession of the interest 
in dispute. It follows, therefore, that the reference was irregu- 
lar and in contravention of the provisions of section 55. We 
may add that section 58 lays dawn the procedure when a refe- 
rence has to be made under section 55 and one of the heads 
upon which the collector has to furnish information to the 
Civil Court is, “the circumstances of the case, as far as they are 
before the Court and the reasons which have led him to 
make the reference." It is mot enough for the Collector to 
repeat the language of section 55 and to say that in his 
opinion the dispute ought to bs properly determined by a 
Civil Court. He must state that it is not proved to his satisfac- 
tion that any person is in possession of the interest in dispute. 
Section 59 next defines the procedure before the Civil Court 
on receipt of reference. The Civil Court is to determine 
summarily the right to possession in respect of the interest in 
dispute, subject to a regular suit, and to deliver possession 
accordingly. Section 62 provides that the summary decision of 
the Court under section 59 shall have no other effect than that 
of settling the actual possession, but for such purposes it shall be 


* final and not subject to any appeal or order for review. 


Upon a review of these provisions of the Land Registration 
Act, the following conclusion appears to us to be reasonably plain. 
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When a person alleges that he has by succession, as in the 
present case, acquired an interest in an estate and is in possession 
of such interest, and on this basis, seeks registration of his name, 
if his claim is disputed by any other person who sets up a 
conflicting claim in respect of the same interest, the Collector 
must enter into the question of possession. If he finds that 
possession is with the applicant and that the title set up is also 
proved, he may enter his name in the -egister. If, however, it is 
not proved to his satisfaction that an7 person is in possession of 
the disputed interest, he may either determine summarily the 
right to possession and deliver possess on accordingly, or he may 
make a reference to the Civil Court which may determine 
summarily the right to possession ‘and deliver possession 
accordingly. The learned Advocate General contended that in 


section 55 the term ‘possession’ means ‘lawful possession ’ ; in 


other words, that if the title of a person is established, the 
possession under section 55 must be assumed to be in him in 
the eye of law, even though the actual possession may be with 
some one else. He further contended that it is not merely open 
to the Collector, but it is his duty to determine, in every case, 
the right to possession and to place the rightful owner in posses- 
sion, so as to oust the person who :s actually in occupation, 
This contention, however, is contrary to the provisions of 
section 52 which, as we have stated already, show clearly that 
the Collector must not only satisfy himself that the alleged 
succession or transfer has taken place but also that the applicant 
has acquired possession ip accordance with such succession or 
transfer. If, as is contended by the lezrned Advocate General, 
whenever it is found that À has succeeded to the estate of B or 
has obtained it by a transfer, it follows zs a matter of law that A 
has acquired possession thereof, it would be wholly unnecessary 


for the Legislature to provide in section 52, as it has done, that . 


the Collector must satisfy himself at to both the elements, 
namely, succession or transfer and tke acquisition of posses- 
sion in accordance with such succession or transfer. Section 52 
shows plainly that unless both the elements are established, 
the Collector cannot order the name of the applicant to be 
registered. Reliance was, however, placed by the learned 
Advocate General upon the case of Bushby v. Dixon (1) in 
which it was ruled by the Court of Eing's Bench that where 
a freehold land in the occupation of a t2nant for years, passes by 


(1) (1824) 8 B & O. 298 ; 27 R. R. 863, 
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descent, the heir is immediately seised in fact, and this is not 
altered by the occupier paying rent by mistake to another. Mr. 
Justice Bayley stated that where there is no one in possession at 
the death of the ancestor, there must be an actual entry by the 
heir to give him the seisin in fact ; but when there is a tenant, his 
possession becomes that of the heir, immediately on the death of 
the ancestor ; the subsequent misconduct of the tenant in paying 
rent to another person or the mistake of the heir as to his right, 
cannot be to. alter the nature of the seisin which he had before. 
This decision founded on theancient learning of the seisin may be 
treated as goad law, and was in fact relied upon by Lord Selborne 
in Lyall v. Kennedy (1) But it has no application to the present 
case. It may be concéded' that under the Land Registration 
Act, a person who claims to have acquired an interest in an estate 
by succession or transfer and to be in possession by virtue of such 
title, is not entitled to be registered merely upon proof of posses- 
sion. He must show that his possession is not wrongful and is 
attributable to the title which he sets up. But it does 
not follow, conversely, that, if he proves his title merely, but 
not his possession, he is entitled to have his name registered. 
As a wrong-doer in possession is not entitled to claim regis- 
tration, so the rightful owner, if out of possession, is not 
entitled to claim registratior merely on the ground that the legal 
possession is zn him. To told otherwise, would be to ignore 
the clear distinction between possession and right to possession, 
which is recognised in sections 52 and 55. In the case before us, 
it bas been found that tbe petitioner, the widow, is in possession 
of the estate by receipt of rent from the lessees. It is not quite 
accurate to describe this as constructive possession. In the case 
of zemindaries where the proprietor can be in possession only by 
receipt of rent, he is in actual possession of his interest, if he is 
in receipt of rent. The zemindar's possession of the right to 
collect rent from the tenants in occupation is actual possession of 
a tangible praperty. (Sarbazanda Basu Mosurndar v. Pran Sanker 
Roy Chowdhuri (2), Sarb Narain Singh v. Biry Mohun Thakur (3) 
when a person has proprietory interest in land and as such is 
entitled to receive rent, he i& in possession of his interest if he is 
in receipt of rent, while his tenant who is in actual occupation 
has possessian which, in a sense, is the possession of the landlord 
or superior proprietor [ses the observation of Lord Davey in 


(1) (1890) 14 App. Oas. 487 (550), (3) (1888) I. L. R. 15 Calo. 527, 
(8) (1895) T, L, R. 28 Calo. 80. 
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Secretary of State for India v. Krishmamoni Gupta (1) If, 
therefore, a proprietor finds that the rent receivable by him is 
intercepted by some other person, he is dispossessed of his in- 
terest in the land. He loses possession, because the only mode 
of emjoyment by which that possession can be held, ceases to be 
available by the act of the trespasser. If this principle be applied to 
the facts found by the Subordinate Judgs in this case, what is the 
position? There can be no possible coatroversy that the widow 
is in possession of the proprietory -nterest in the disputed 
properties, The question, therefore, arses whether her possession 
is lawful. If may be observed that she sets up what is prima facte 
a good title to possession. She alleges that she is entitled to a large 
sum of money as dower. According to her case, the amount is 
5 lacs of Rupees and 25 gold mohurs. According to the finding 
of the Subordinate Judge, it is at least 41,000 Rs. and one gold 
mohur. Whatever the precise amount may be, as to which a 
determination is not necessary for cur present purposes, she 
contends that she is entitled to remain in possession till the dower 


debt has been satisfied. There is a considerable body of high. 


authority in support of this view. [See the decisions of their 
Lordships of the Judicial Committee in Ameeroon Nissa and 
others v. Mooradoon Nissa (2) and Hussumat Bebee Bachun v. 
Sheikh Hamid (3),] According to these cases, when a widow is in 
possession of the undistributed property of her deceased husband, 
having obtained such possession lawfully and without 
force or fraud, and her dower or any portion of it is due 
and unpaid, she is entitled, as against the other heirs of her 
husband, to retain such possession until her dower debt is paid. 
But she must account for all profits received by her, and she 
cannot, in her capacity as creditor, transfer, sell, or mortgage 
the property, so as to affect their snares. It may be conceded 
that there has been some divergence of judicial opinion upon 
this point, as is indicated by the decisions of the learned Judges 
of the Allahabad High Court in Arsenat-un-nissa v. Bashtrun- 


nissa (4) and Mahammad Karimullak Khan v. Amani Begam (5)... 


There is no foundation, however, foc any suggestion that the 
widow has taken possession of the estate by force or fraud. Her 
possession is prima facie lawful. If, therefore, she is in fact in 


(1) (1902) I. L. R, 39 Calo- 618, 6 C. W. N, 617 (633). 

(3) (1855) 6 M. I. A. 311. 

(8) (1871) 14 M. L A. 377 ; 10 B. I. R. 45. 

(4) (1804) L L. R17 AIL TT (5) (1895) I, L R. 17 All, 98, 
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possession as found by the Subordinate Judge, if such possession 
was not obtained by force or fraud, if she came into possession 
peaceably, and if the possession can be attributed to a claim of 
title Prima fecie well-founded in law, it is not easy to perceive 
upon what ostensible ground it can be suggested that she B not 
in such possession of the property, as the Revenue Courts will 
recognise for purposes of registration. It could never have been 
intended that either the Rezenue Courts or the Civil Court on a 
reference by the Revenue Caurt, should enter into a minute 
examination of the authorities upon a difficult question of 
Mahomedan Law, and while professing to decide summarily the 
right to possession, practically come to a decision upon the 
question of title, as elaborate and exhaustive as in a regular suit, 
We must consequently hold that the order of reference made by 
the Collector in this case was in itself irregular and that the 
Subordinate Judge upon the reference has exercised his jurisdic- 
tion illegally and with material irregularity. When he found 
upon the facts that the widow isin possession of the disputed 
property, as proprietor, by receipt of rent, that she is entitled 
toalarge sum of money from the estate of her husband on 
account of her dower and that she peaceably entered into 
possession upon the death of her husband and claims to hold 
possession not asa wrong-doer but upon an assertion of title 
which is fria facte supparted by judicial decisions of the 
highest authority, be ought not to have made an order the 
effect of which isto determine the question of title and to oust 
her from possession. 3 

The only other point to which a reference is necessary is the 
question of the jurisdiction af this Court to revise the order of 
the Subordinate Judge. It was contended by the learned 
Advocate General that the order in question is made in the 
exercise of a special statutory jurisdiction and is consequently 
notan order ina “case! in which this Court can exercise its 
revisional powers under sectior 622 of the Code of Civil Procedure. 
In our opinion there is no foundation for this contention. No 
doubt, the Civil Court acquires jurisdiction by virtue of the 
reference made by the Revenue Court ; but once the Civil Court 
has got seizin of the case, it exercises its powers as a Civil Court, 
It determines the question referred to it and delivers possession 
accordingly. It does not make a report to the Revenue Court to 
enable the latter to pass the final orders. Its decision must be 
taken to be the decision of an ordinary Civil Court, to which it 


Vor. VIIL] HIGH COURT, 


is competent for it to give effect. The mere fact that the 
exercise of its jurisdiction is initiated by a reference from the 
Revenue Court does not make the exercise of jurisdiction by it 
equivalent to an exercise of jurisdiction by the Revenue Court ; 
nor ean we legitimately attribute to the proceedings before it 
the character of a proceeding before a Revenue Court, This is 
borne out by the provision of section 62 which expressly bars an 
appeal andareview. Sucha restriction would -not have been 
necessary, unless the order of the Civil Court was ore which 
without such bar would be appealable. or open to review under 
the provisions of the Code of Civil Procedure. Inthis view of 
the matter, this Court has clearly jurisdiction to interfere either 
under section 622 of the Code of C.vil Procedure or under 
section 15 of the Charter Act. There can be no question, 
therefore, as to the competency of this Court to interfere, in the 
exercise of its revisional powers. It was suggested, however, 
that as the petitioner has her remecy by a regular suit, this 
-Court ought not to interfere. No do.bt, the ordinary rule is 
that where an aggrieved party has other remedy available, this 
Court is unwilling to interfere; but it is unquestionable, that 
even if there be such remedy, this Court may interfere in excep- 
tional cases [Debi Das v. Ejaz Hosein (1)], and upon the facts of 
the presént case, we are satisfied that the exercise of our 
revisional powers is justified. 

The result, therefore, is that this Rule must be made absolute ; 
the order of the Subordinate Judge will be discharged and the 
petitioner will be maintained in possession pending the decision 
of the question of title in controversy between the parties ina 
regular suit as contemplated by the Land Registration Act. We 
further direct the Subordinate Judge to certify accordingly to the 
Collector under section 63 of the Land Registration Act. 

The petitioner is entitled to the cos-s of this Rule. We assess 
the hearing fee at 10 gold moburs. 

A. T. M. Rule made absolute. 
(1) (1906) L L. B, 38 AL 72 
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Before Mr. Sustice Mitra and Mr. Vustice Casperss. 
HARIHAR PERSHAD SINGH 
v. 
MATHURA LAL AND OTHERS." 


. E 

Ciril Procedura Code (XIV of 15823 Seo. 401— Objoot — Withdrawal of money 

deposited, applications for—Joint Hindu fasmily—Aitakskara sohool— 
Managing member, rights of—Joint brothers—Swraty bond. 


A managing member of a joint family, governed by the Mitakshara system 
of Hindu Law, who was appointed guardian «4 litem of his minor brother for 
the purpose of a rent suit ın wh oh both the brothers obtained a deoree for 
arrears of rent against their terant, can withdiaw the money deposited in 
Comt by the tenant to the aredit of himself and the minor, without obtaining 
leave of the Court under section «61 of the Code of Civil Procedure. 

Per Mitra, J.—AÀ managing member is the accredited agent of the family 
and can do all acts, beneficial to and necessary for tbe family, The introduo- 
tion of the infant member of the family under the representation of the 
managing member as a next friend was merely formal, a matter of procedure, 
and was not necessary so far as tho substantive rights were concerned. 

Bection 401 of the Code of Ciril Procedure does not oentemplate ah 
execution of a bond for an indefirite amount or for the benefit of a co-pgroener, 

Per Casperts, J.— The object of section 461 of the Code of Civil Proce- 
dure is to protest property received by guardians as litem on behalf of the 
minors they represent. There 13 nothing in the words of the section from 
which any exoepfion may be deduced. 

The managing member of a Mlitakshara family cannot sue without 
joinmg the other members as parties-to the sult. There may be cases in which 
a manager alona oan sue to recover rent : for example, if he has given a lease in 
his own name, and the suit for rent due in terms of the lease, 

Katiushor| Pishareth v. Vallotil. Manakel (1) referred to. 

Joint brothers cannot be sureties, ono of another, in a Mitnkshara family, 
Hence the adul: plaintiff cannot 5e called upon to furnish security in respect 
of money to be received by him on behalf of his minor brother who was mado 
a o0-plaintiff in order to obtain a joint decree for rent. 


Application by the Plaintiff. 

Application to withdraw money deposited in Court by the 
tenant. 

The facts appear suffic:ently from the judgment. 


Babu y ogendra Chandra Ghose for the Petitioner. 
No one for the Opposite party. _ 


C. A. V, 


*Olvil Bule No, 2 of 1908, ee the order of Babu Batkari Hal 
Munatff of Arrab. District Bh dated the 14th June 1907, passed in Bell 
No, 1083 of 1906 of that Court, 


(1) (1881) L L, B. 8 Mad, 234. 


t [Bee also Mir Tapwrak Hocseta v. Gopi Narayan (1907) 70, L.J, 281 at 
260 and Shamraihi Singh v. Xtshan Prasad (1907) 1 L. B, 99 AH, 911—Hep.] 
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The judgments of the Court were as follows: 

Mitra J.—Harihar Pershad Singh aad Bhaskar Pershad Singh 
are brothers, members of a joint family governed by the Mitak- 
shara system of Hindu law. Harihar Pershad is an adult and is 
the managing member ; Bhaskar Pershad is a minor. The brothers 
instituted a suit for rent against ome of their tenants in the Court 
of the Munsiff at Arrah, Bhaskar Pershad being represented in 
the suit by his brother as next friend. They obtained a decree 
for rent and the tenant defendant deposited the amount of the 
decree in Court to their credit. Thereafter, they applied for 
the withdrawal of the amount, but the Munsiff declined to make 
an order for payment, on the ground that no order for payment 
could be made until the next friend of the minor plaintiff" had 
complied with the provisions of section 461 of the Code of Civil 
Procedure by obtaining leave of the Court to receive the money 
and by filing a security bond for the protection of the minor's 
interest. i 

The order of the Munsiff was appealed from to the District 
Judge of Shahabad, but no appeal lay to him, and he referred 
the matter to this Court in its administrative capacity for direc- 
tion in this case and in similar cases which are of constant 
occurrence. The Court, however, declined in its administrative 
capacity to determine the correctness or otherwise of a judicial 
order and to give any general directions. 

The present application was mads under section 623 of the 
Code for revision of the order of the Munsiff, and a rule was 
issued. No cause has been shown. 

Harihar Pershad is the managing member of the joint family, 
and he represents it, and though, according to the rules of 
procedure in this Province, bis minor brother is a necessary 
party in suits for rent, and was properly added as a co-plaintiff 
in the present suit, his absence from it as a party would not, 
according to the well-established principle of Hindu law regard- 
ing joint families detract from the right of the managing member, 
the accredited agent of the family, to do all acts beneficial to 
and necessary for the family includ-ng the withdrawal of money 
deposited in Court to its credit. The introduction of the infant 
member of the family under the representation of the managing 
member as a next friend was merely formal, a matter of procedure, 
and was not necessary so far as the substantive rights were 
concerned. ! i 

The legal constitution under Hindu law of a joint family 
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governed by *he Mitakshara system is such that a co-parcener 
has no defimed share in the family property ; the co-parceners 
are in the nature of a body corporate with joint rights, followed, 
on the death of a member, by survivorship. The interest of a 
co-parcener is not capable of definition, it being under a constant 
liability to variation on the birth of a new member or the death 
of an existing member. In the case of the birth of a male 
member, he acquires an interest at once by birth, and supposing 
money were deposited in Coart to the credit of the family repre- 
sented at the date of the decree in a suit by the then living 
members, the new member would at once acquire [an interest in 
it, thus decreasing the definable shares of the other co-parceners. 
On the other hand, the death of a co-parcener increases the 
definable shares; such variation, however, is not due to legal 
representation in the sense that the words are ordinarily used, 
but owing to the rule of survivorship. 

The fact that a minor member has no defined share, that it 
cannot be said at any time before partition what is the precise 
interest of a minor plaintiff in money deposited in Court when 
he has sued with the adult managing member, takes the case 
out of the purview of sectior 461. "That section was not framed 
with an eye to the peculiar constitution of joint Hindu families. 
The minor plaintiffs share in the amount deposited in Court 
being undetermined, the bond would have to be, if any were, 
executed foran indefinite amount ; but such a contingency, as 
also the execution of the bond itself for the benefit of a 
co-parcener, are opposed to the spirit and language of section 461, 
It would appear that in framing section 461, attention was not 
given to the peculiar constitution of joint Hindu families governed 
by the Mitakshara School. 

In Sham Kasar v. Mohanuada Sahay (1), the Court held that 
a guardian under Act VIII of 1890 cannot be appointed of the 
property of a minor, who isa member of a joint Hindu family 
governed by the Mitakshara law and possessed of no separate 
estate, the reason of the decision being that the introduction of a 
guardian of a share which is urascertained and unspecified would 
tend to disorganize the family and bring about a separation 
without a partition. The foundations on which families governed 
by the Mitakshara system rest, as laid down in Appovter v. Rama 
Subba Aryan (1) would be completely shaken, if the rules of 


(1) (1881) L L. 3, 19 Calo. 901. (3) (1866) 11 M, I. A, 75. 
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procedure and practice intended to apply to persons and their 
rights and liabilities of an altogether different character were 
made applicable to the co-parceners of such families. The same 
principle was applied in GAaribullah v. Khalak Singh (1), by the 
Judifial Committee of the Privy Council, to a mortgage executed 
by the karia of a joint family governed by the Mitakshara system 
of Hindu Law for himself and a minor co-parcener, notwithstand- 
ing that a guardian of the minor had been appointed by Court. 
The Privy Council ignored the status of the guardian appointed 
by Court and upheld a mortgage executed without the permission 
of the Court. 

We, therefore, make the rule absolute, and set asidethe order 
of the Munsiff and direct him to pass a payment order as asked 
for by the petitioners. 

Caspersz J.— he question for our decision in this Rule 
is whether the managing member of a joint Hindu family, 
governed by the Mitakshara, who was appointed the guardian 
ad litem of his minor brother for the purpose of a rent suit 
in which both the brothers obtained a decree for arrears of 
rent against their tenant, is exempt from the restrictions imposed 
by section 461 of the Code of Civil Procedure. 

Section 461 (2) of the Code runs thus :—' Where the next 
friend or guardian for the suit has not been appointed or declared 
by competent authority to be guardian of the property of the 
minor, or, having been so appointed or declared, is under any 
disability known to the Court to receive the money or other 
movable property, the Court shall, if it grants him leave to 
receive the property, require such security and give such direc- 
tions as will, in its opinion, sufficiently protect the property from 
waste and ensure its proper application." 

The object of the section is to protect property received by 
guardians ad litem on behalf of the minors they represent, 
There is nothing in the words of the section from which any 
exception may be deduced. The language used is general and 
applicable to every case where property is received by a mere 
guardian ad litem on behalf of a minor. To read an exemption 
into the section must, therefore, be justified only by the clearest 
necessity. 

Now, the facts upon which this Rule has to be decided 
are such as are contemplated by the section. The adult 
plaintiff, who was the manager of the joint family, was 


(1) (1908) Ta R. 80 I. A. 168, I, L, B. 25 All, 407, 
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never appoinred or declared to be the guardian of his minor 
brother's property under the Guardians and Wards Act, VIII of 
189o. But he could not be so appointed because, as is now 
settled law, the interest of the minor co-plaintiff is not individual 
property at all. It may be said that, if the adult plaintiff repre- 
sentated the joint family, the addition of his minor brother as a 
co-plaintiff, was either unnecessary or intended to imply that the 
minor had some separate interest in the arrears of rent to reco- 
ver which was the object of the suit, It is, however, too late to 
contend that, according to strict principles of Hindu law, the 
managing member of a Mirakshara family can sue without join- 
ing the other members as parties to the suit; see Kattushert 
v, Fallotil (1). There may be cases in which a manager alone can 
sue to recover rent : for example, if he has given a lease in his 
own name, and the suit is for rent due in terms of the lease. 
This is not the case here, noristhere anything to indicate that 
the minor co-2laintiff is possessed of any separate property which 
might be the subject of prcceedings under Act VIII of 1890. 

On principle, also, joint brothers can not be sureties, one of 
another, in a Mitakshara family; therefore, the adult plaintiff 
cannot be called upon to furrish security in respect of money to 
be received by him on behalf of his minor brother who was 
made a co-plantif in order to obtain a joint decree for rent. 
The adult plaintiff represerts the joint family, including the 
minor co-plairtiff : the decrecal amount belongs just as much to 
the joint family as to the miror brother. 

It is not necessary to consider the case of mortgage suits or 
other cases where minor plaintifís are represented by guardians 
ad litem who are managing members under the Mitakshara 
system. 

For these reasons, I agree:that this Rule must be made absolute. 
Rule made absolute. 
(1) (1831) L E. R. 8 Mad. 281, 


A, T. M. 


Vou, VITL] HIGH COURT,- 
APPELLATE CIVIL. 


Before Mr. Fustice Doss. 
HARI DAS BAIFAGI 


° v. 
UDOY CHANDRA DAS AND OTHERS.” 


Ooeu pansy holding, non-tranyarable, bequest of, if wild or voidablo—Void and 
toldable transaction, nature of— Recognition by landlord of transfer. 

When a transfer of a non-transferable occupancy holding takes place, the 
transaction is in law voidable at the option of she landlord only, Henoe the 
heir of an oconpancy ralyat of such holding *» bound by a bequest of the 
holding made by the latter in favour of a strangar. 

If a transaction 1s vold, no rights in favour 5f either party can grow under 
it, nor oan it form the foundation of any estoppel. Its not necessary to have 
it sot aside ; its invalidity may be set up whenever it is sought to be enforced. 
It is incapable of being confirmed or ratified, 

Johori Bibes v. Dharmo Das Ghose (1) anc Beni Parshad Koeri v. Dudh 
Nath Roy (2) referred to, 

If a transaction is yvoldeble, it is valid anc binding upon the parties and 
persons deriving title through them, whether by descent, purchase or otherwise, 
until it is avoided, 

The transfer of an occupancy holding whfsh fs not transferable by local 
custom, may be validated by the consent of the landlord. 

Jagua Prose v. Posun Sahoo (3), Srimu*ty Sibo Sundari Gho v, Raj 
Mokwn Guho (4) and Radha Kishore Manibya v. Sroomutty Ananda Priya (5) 
referred to, f 

When the landlord recognises the transfer as valid, he reoognisos the 
transfer of the existing ocoupanoy right as a valid transaotion, 


Appeal by the Defendant No. 1. 

Suit to recover possession of aliclding by the heir on the 
ground that the holding not being tramsferable by local custom 
or usage, the ocoupanoy raiyat had no power to makea will in 
favour of the defendant No. 1. 
` . The facts of the case appear suffic ently from the judgment. 
. Babu Sib Chandra Palit for the Appellant. 

Babu Gobind Chandra Dey Roy for the Respondents. 
C. A. V, 


-  *Appeal from Appellate De No. 66£ of 1907, ura bon deeree ot 
A. HL Cumming. 4 Special Judge ppetah, dated anuary i 
affirming that of Baba Homes Ohunder Dutt, Settlement Offloer of Tipperah, 
daied the Bth May 1908, : 


* (1) (190 L L. R 30 Calo, 680; L, B. 80 I A, 114. 2 
(3) (1899) I. L. R. 37 Calo, 158 ; L, B, 26 1, A. 316. 
(8) (1909) 80, W N. 173. $ (1908) BO. W, N. 914. 
(5) (1908) 8 O, W. Si. 285, 
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The judgment wus as follows : 


The question whieh arises in this appeal is whether the heir 
of an occupancy raiyat, whose holding is not transferable by 
local custom or usage is bound by a bequest of the holding 
made by the latter in favour of a stranger. The facts which 
raised this question may be shortly stated. One Ram Das 
Bairagi was the owner of an occupancy holding which is not 
transferable by local custom or usage. He died leaving a will 
whereby he bequeathed the holding to defendant No. 1, who has 
subsequently obtained probate of the will and is now in possession 
of the holding. He left two daughters him surviving. The 
plaintiffs are the sons of one of the daughters; the other 
daughter has no son but has two daughters, and she is no party 
to the present suit. The pleintiffs sued to recover possession of 
the holding on the ground that the holding not being transferable 
by local custom or usage, the testator had no power to makea : 
will in favour of defendant ND. 1, and that therefore the plaintiffs 
are entitled to recover possession. The Courts below have 
accepted this contention as sound and have given the plaintiffs 
a decree for possession of the holding. Defendant No. 1 has 
appealed, and it has been contended on his behalf that the heirs 
are bound by the bequest of the holding by the testator in his 
favour. 

Now, it seems to me that the proper mode of approaching 
towards a solution of this question is to determine whether when 
a transfer of a non-transferable occupancy holding takes place, 
the transaction isin law vo or votdable ; and, if voidable, at 
whose option. It is almost slementary that if a transaction is 
yoid, no rights in favour of either party can grow under it, nor 
can it form the foundation of any estoppel (see Mokori Bibi v, 
Dharmodas Ghose) (1). Itisa0t necessary to have it set aside; 
its invalidity may be set up whenever it is sought to be enforced. 
Tt is incapable of being confirmed or ratified. (See Bent Ferskad 
Koeri v. Dudh Nath Roy) (2). If, however, the transaction is 
voidable, it is valid and binding upon the parties and persons 
deriving title through them, whether by descent, purchase, or 
otherwise, until it is avoided. It is perfectly clear upon the 
authorities that the transfer of an occupancy holding which is 
not transferable by local custom or usage may be validated by 
consent of the landlord. [See Qadha Kishore Manthya v, 


(1) (1903) I. E. B. 30 Calo. 539. 
(3) (1809) L. B. 28 I. A, 216 ; I. L, R. 87 Calo, 168, 
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Sreemutty Ananda Priya (1), Jogun Proshad v. Posun Sahoo (2), 
Sreemutty Sibo Sundary Ghose v. Raj Mohun Guho (3)). 1 am not 
unmindfulof the possible suggestion that such consent on the 
part of the landlord may be regarded asa new settlement in 
favour of a transferee. But it seems to me that the answer to it 
is that the supposed new settlement would not vest in the 
transferee any right of occupancy. It would be the creation 
of a holding forthe first time. Therefore, wher the landlord 
recognises the transfer as valid, he recognises the transfer of the 
existing oceupancy right as a valid transaction. If it had been 
a transaction absolutely void as being opposed to law, no amount 
of consent on the part of the landlord could have validated it. 
It follows, therefore, from these premises that the transfer of an 
occupancy holding which is not transferable by local custom or 
usage is not a void transaction, and its invalidity cannot be set up 
by the occupancy raiyat or any person claiming title through him. 
The transfer then is only voidable, and that at the instance of the 
landlord only, the usual grounds upon which a voidable contract 
between persons competent to contract may be avoided being 
out of the question in such a case. A careful examination of 
the cases of Bhagirath Changa v. Shakh Hafisuddin (4), Basarat 
Mandal v. Sabulla Mandal (5), Ambica Nath Acharjee v. Aditya 
Nath Moitra (6) and Ayenuddin Nasya v. Srish Chandra 
Banerjee (7), will show that this, in fact, is the principle which 
underlies them. In Bhagirath Changa v. Sheikh Hafisuddzn (4), 
purchasers of portions of an occupancy holding not tranaferable 
by local custom or usage sued the transferor of the occupancy 
right for possession of the holding, and, it was held that the latter 
was estopped from setting up the invalidity of the transfer by 
him, and the purchasers were held entitled to recover possession 
of the holding. Similarly in the case of Basarat Mandal v. 
Sabulla Mandal (5), purchasers of a non-transferable occupancy 
holding sued to recover possession of the holding from persons 
who were in possession apparently without any title: the 
defendants resisted the action on the ground that the 
holding being not transferable, the plaintiffs had no valid 


title to the holding and were not entitled to recover 


possession : it was held that the question of non-transferability 


(1) (1908) 8 O.W, N. 235. (4) (1900) 4 O. W, N. 679. 
(2) (1906) 8 0. W, N. 173. (5) (1808) 2 0. W. N. colxxtx. 
(8) (1908) 8 0. W. N. 914. (6) (1902) 6 O. W. N. 624. 


. (7) (1908) 11 0, W, N. 76. 
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was one which could nct be legitimately raised by the 
defendants who were trespassers and that the plaintiff had a 
right to be protected in the enjoyment of his purchase 
against all the world except possibly his landlord. In Ambica 
Naik Acharjes v. Aditya [ath Moitra (1), the question Was, 
who, as between two successive transferees of an occupancy 
holding not transferable by local custom or usage, was entitled to the 
surplus proceeds of the sale o7 the holding, after satisfaction of a 
decree for rent obtained by the landlord ; and, it was held that 
the earlier transferee was so entitled. There Maclean C. J., observed 
“The landlord is not a party zo this suit; he is raising no ques- 
tion about the transferability of the jote : it does not matter to 
him which of the two claimams gets the money. He has been 
paid all that is due to him. Under these circumstances, I do not 
sea how the question of transfzrability can properly arise. In all 
the cases cited, the question was between the landlord and 
tenant." It is, therefore, clea- that in the opinion of the learned 
Chief Justice the question of non-transferability could not be raised 
by any person other than the zandlord : in other wards, it may be 
raised between the landlord end the tenant and not between the 
tenant and his transferee. In dyenuddtn Nasya v. Srish Chandra 
Banerjee (2), the question of noa-transferability was raised between 
two rival purchasers of an occupancy-holding, one being a purchaser 
of the holding at 2 sale in execation of a mortgage decree in his 
own favour, the other being a purchaser at a sale in execution of a 
decree for rent obtained by a co-sharer landlord ; the purchase of 
the latter was subsequent to the purchase of the former. It 
was held that the question of the non-transferability of the 
holding could not be raised be-ween such parties, and that the 
subsequent purchaser took the holding subject to the rights 
acquired by the purchaser at a sale in execution of the mortgage- 
decree. ' 
These cases clearly illustrate the general principle which I have 
already indicated, that the transfer of an occupancy holding is not 
a void transaction, that it is binding between the parties, namely, 
the transferor and the transferee and all persons claiming through 
them, and that it is voidable on:y at the option of the landlord. 
If, then, such isthe character of the transaction, it seems to 
follow that the heir of an occupancy raiyat ought to be held 
bound by a transfer of the holding made by a will. Ifheisbound 


(1) (1902) 6 O. W, N, 694. (3) (1906) 11 C. W, N. 76, 
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by a-transfer for a valuable consideration or by a gift, there does 
not seem to me to beany reason why he ought not to be held 
bound by a transfer made by a will. 

A further question was raised by the learned Vakeel for the 
appellant that as one of the two daughters of Ram Das Bairagi is 
still alive, the plaintiffs are not his heirs and are therefore not 
entitled to sue. The first Court held that as she has no male 
issue but only daughters and has no prospect of getting a son, 
meaning apparently that she is past child-bearing, she was not 
entitled to succeed. The lower appellate Court has not come 
to any finding as to whether the other daughter is entitled to 
succeed or not, but has proceeded on the assumption that she 
was, and has held that she may, if she chooses, enforce her right by 
a separate suit. I think the view of the lower appellate Court 
upon this point is notright. Ifthe other daughter is not past 
child-bearing, under the Hindu Law she is the sole heiress, and 
the plaintiffs are not entitled to succeed as heirs. Therefore, if 
the lower appellate Court came to a finding upon the point 
adverse to the plaintiffs, the plaintiffs’ suit would fail upon that 
ground alone: and, if my opinion upon the first point had been 
in favour of the plaintiffs, it would have been necessary for me to 
remand the case to the lower appellate Court for a finding upon 
the question as to whether the other daughter was past child- 
bearing or not, and whether she was or was not on account of. 
that reason disqualified from inheriting. 

For these reasons, I am of opinion that the plaintiffs’ suit 
ought to fail and that this appeal ought to be decreed with costs. 


A, T. M, Appeal decreed : suit dismissed. 


* 1908. 
Hari Das Bairagi 
*. 

Udoy Ohandra Des, 
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Before Mr. Sustice Mookerjes and Mr. Fustice Holmtood. 


Oi, BIKU HALWAI AND OTHERS i 
1907, i vU. 

April, 89,50 MOHESH HALWAI, MINOR BY HIS FATHER AND GUARDIAN 

1 Alay, 15. GUR CHURN HALWAI AND OTHERS." 


— 


Ciril Precedwre Oode (Act XIF af 1882) Beo. 469—Cewrt's duty in granting 
loace— COempromise—OortiKoctoá guardian if to take permission of Judgo— 
Guardian and Wards Aot (VIII of 1890) Sec. 29—Revicto—Sult to se 
aside decree, if maintainadble— Fraud— Valuation —Jwurisdiction. 


A compromise of a mit is rot.one of the acts contemplated in section 39 
of the Guardian and Wards Act; hence & certificated guardian can compro- 
mise a suit without obtaining the sanction of the District Judge The statutory 
provision for safe-guarding the interests of minors in sulta is contained in 
section 463 of the Code of Civil Procedure, 

The Court in senctioning a compromise on behalf of an infant under sec- 
tion 463 of the Code of Civil Procedure, should record the fact that the applica- 
tlon was made to it by the next friend or guardian, that the terms of the 
compromise were considered by ft, and should in terms state that the question 
whether the compromise was for tre benefit of the infant was considered. 
the mere fact that the Court passed the decree in accordance with the oompro- 
mise, it oan not be inferred tha; any of those steps preliminary and necessary 
to the making of the decree had been-taken by the Court. 

Ran Churn Raha Bubshes v. Mungul Stroer (1), Xaiacati v. Ohodi Lai (2), 
Virupakshappa v. Shidappa (8), Gala Majlis Sahai v. Muss. Narain Bibi (4) 
and Goviadasami Naidu v. Alagir-aami Naidu (5) followed.t 

Where a decree is passed on adjudication, no separate suit les to set aside 
the decree except on the ground of frend, but where it is passed simply upon 
a compromise, a suit Hes upon grounds other than that of fraud. 

Burondra Nath Ghosh v. Homongind Dasi (5) Tollowed.] 

Where the minors were defenGants represented by their mother and guar. 
dian, in the original suit as also fn the review petition, and the application for 
review was discharged with the express direotion that the applicant’s proper 
remedy was by way of suit and not by way of review, a suit by the minors 
through s new next friend, their mother and former guardian ad-litem being 
impleaded as a defendant, Hos to set aside the decree on grounds other than that 


of fraud. 

“A from Ap Dee NG 7P ot 1005 inst the decree of C. R, 
Pittar > Duos] dated Bls 1905, affirming that of 
Babu U Eie bakate Judge Ist Court, Gaya, dated 31st 
March 1 

(1) (1871) 16 W. R, 382. (8) (1801) I. L. E. 26 Bom. 109, 

(2) (1806) L L. R, I71A1LI581. (4) (1903) 70. W.N. 90. 


(5) (1906) I, L. R 39 Mad. 104. 
t a regards Court's duty Ss also Berhandeo Prasad v, Banarsi Prasad 

901) 8 0, L. J. 119190). An Pogarda resa! order,fa oontrary decision was 
" passed in Afi£mapore Oo.. Ld, v. Gobinda Mahto (1907) 8 0, L. J. 

$1—Rep.] ‘ 
2 (1906) I. L. R. 84 Calo. 83. 
h Bee also Berhamdeo Prasad. v. Baxarsi Prasad (1001) 8 C, L. J. 119— 
Rep. 
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Ran Gopal Majumdar v. Prasanna Kumar Jamad (1) distingzished. 
Where ibeiplaintiffs valued their olaim in the Munsiffs Oourt at Ra, 500, 
and issue was taken on the point, (whioh if decided in favour of the defendant 
would have ousted the Munsff's jurisdiction), but no evidence was adduced there 
was no walver of jurisdiction and the High Court can interfere on second NoD 
Grinda Menon v. Karunahara Manon (2) dwtinguished, 
Appeal by the Plaintiffs. 
Suit to have it declared that a decree passed in a former 
suit upon compromise was invalid. 
The facts of the case and argument appear sufficiently from 
the judgment. 


Babus Foges Chunder Roy and Surendra Nath Ghosal for the 
Appellants. 

Babus Umakali Mukerji, Harendra Narayan Mitter aud 
Biraj Mohun Mojumdar for the Respondents, 

C. A, V. 

Ths judgment of the Court was delivered by 

Holmwood J.—The facts out of which this appeal arises 
are briefly as follows ;—There was a house in Gaya worth 
Rs. 4,000 that belonged originally to one Lashman Halwai, who 
was succeeded by his son Punwa, who in his turn died childless, 
leaving his mother Ram Dulari to succeed him. This Ram 
Dulari took as a second husband one Chotu Halwai father of the 
four plaintiffs, and on the 9th December 1899, before marriage, 
executed a conveyance to him of this house which she had greatly 
improved at her own expense. The dispute as to the value of 
the house probably arose from this fact. 

^ The value of Rs. 500 now given by the defendants was 
apparently its value when it was a one-storied house partly 
kutcha and partly pucca. Ram Dulari made it wholly pucca and 
added a second story to it, and its value is now stated to be 
Rs. 4,000 and this is borne out by the £nding of factin the Sub- 
Judge's judgment that its present value at 20 years purchase on 
the monthly hire of all the rooms would be Rs. 5,040. 

The Sub-Judge did not, however, accept this valuation, and 
we are unable to appreciate his final firding on the point. He 
says " This was not the market value of the house. It could not 
be. The market value of the house has not been proved to be 
over Rs. 2,000.” 

One Mahesh Halwai, son of a siste~ of Punwa Halwai, sued as 
a minor represented by his father Gur Charan Halwai in the 


* (1) (1906) 2 0. L.J 508. (8) (1900) I. L, B, M Mad, 43, 
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Court of the first Munsiff of Gaya in 1901 to recover the house as 
the nearest bandhu of Punwa Halwai against the four minor 
plaintiffs, sons of Chotu Falwai, through their mother and 
guardian Musst. Jasoda Koer. alleging the value of the house to be 
Ra. 500, The rst Munsiff of Gaya had special powers to try suits 
up to the value of Rs. 2,000. On the sth June 1902, a petition of 
compromise was filed by a PE»ader purporting to act on behalf of 
Musst. Jasoda Koer and ostensibly signed by one Basant Halwai, 
son-in-law anc agent of Musst. Jasoda Koer, by which she gave 
up all claim ta the house on behalf of the minors on consideration 
of being let o£ the costs of tke suit amounting to some Rs. 70. 

z The minas, who are now plaintiffs in this suit, sue through 
another next friend Kishan Halwai to have it declared. that the 
deree of the 6th June 1902 passed in the suit No. 25 of 1901 by 
the Court of the rst Munsiff of Gaya was obtained by fraud of 
defendat No. 1 Mohesh Halwai against the plaintiffs, that the 
petition of compromise was not filed with the knowledge and 
consent of Musst. Jasoda Koer, and that even if it was, she had no 
authority to file it, in as much as she had not as certificated 
guardian obtained the sanction of the District Judge, and also 
that the permission of the Mansiff was not obtained in due course 
of law and was not according to law. 

Both the lower Courts have found against the plaintiffs and 
dismissed the suit. ‘At the hearing, a further point which affected 
the validity of the decree was taken, namely that the house being 
worth Rs. 4,000, the Munsiff had no jurisdiction to entertain the 
suit. ; . 

The findings of the lower appellate Court practically amount 
to this. That there is no doubt that Jasoda Koer did have the 
compromise fled through her agent Basant Lal. That she was 
justified in so doing, in as much as the case of the minors was a 
weak one and they were saved heavy costs. That the bare 
permission of the Munsiff is all that the law requires to bind 
minors to a campromise filed in Court, and that the question of 
jurisdiction was raised befare the Munsiff and no evidence was 
offered to show that the property was worth more than Rs. 500, 
The question, therefore, cannot now be reopened. 

. The point as to the necessiry for the sanction of the District 
Judge which had been found unnecessary by the Court of first 
instance does not seem to kavs been pressed. in the lower appel- 
Ate Court, and there is no firding on it. It was faintly suggested 
to us again in this appeal,-but ir was conceded and is sufficiently 
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obvious that the compromise of a suit is not one of the acts con- 
templated in section 29 of the Guardian and Wards Act, and the 
statutory provision for safe-guarding the interests of minors in 
suits is contained in section 462 of the Civil Procedure Code. 


sAs regards the other points, there can be no doubt that the ` 


findings of the lower Courts are conclusive as to the filing of the 
compromise by Jasoda Koer, and this point cannot be re-opened in 
second appeal. The finding asto her being justified by the circums- 
tances is however hardly adequate. The question being whether 
as a fact the compromise was for the benefit of the minors, the 
issue should have been decided clearly. When minors claim a 
right to a house worth Rs. 4,000 and deny the jurisdiction of the 
Court to try the question, and the case is then. compromised and 
not gone into on the merits, it is not enough to say that they 
apparently had a very weak case and were saved Rs. 70 in costs. 
On the point of jurisdiction, as we shall presently see, they had a 
very strong case, and had the then plaintiffs! suit been dismissed 
on that ground, they would have got their costs, and it might very 
well be that the then plaintiffs would not have been prepared to 
pursue their claim in a court of superior jurisdiction on a valua-, 
tion of Rs. 4,000. Moreover, the contesting plaintiff was himself 


a minor, and the Court does not appear to have given him any - 


permission to enter into a compromise nor considered for one 
moment whether it was for his benefit. This brings us to the 
consideration of the question which is the principal point of law 
in this case, what are the duties of a Court in granting leave 
under section 462 of the Code of Civil Procedure, 

In Ram Charan Raha Bukshee v. Mungul Sircar (1) 
Norman C. J., remarked: "It is a rule adopted by Courts 
of Equity in England and in the Original Side of this Court, 
a rule which has been acted upon on many occasions within 
my own knowledge on this (Ze, the Appellate) Side of the 
Court, that where infants are concerged, the Court will not 
make a decree against an infant without ascertaining that it 
is for the beneft of the infant that such a decree should be 
pronounced, and we think that this is only a proper protection to 
the infant, because if the decree is once pronounced it becomes 
binding upon the infant, and he is not competent to dispute 
it unless he can show that the decree was obtained by fraud. 
This would throw the burden of proof on the infant and would place 


G) (1871) 16 W. R. 282. 


269 


Ory 
1907. 
— 
Biku Halwat 
*». 
Mobesh Halwal. 


Tiolmitood, J, 


THE OALOUTTA LAW JOUKNAL. (Von. VIII. 


many difficulties in his way." He goesontosay “the Subordinate 
Judge has onlv done his duty" (in making proper enquiry, &c.) 

The duty of Courts to make enquiry before giving leave was 
therefore a clearly established rule in the year 1871, and it has 
received the stamp of judicial approval in numerous cases ine all 
the Courts in India since then. Inthe case of Kalavatt v. Chedi 
Lall (1), the rule was very clearly laid down, not, as the learned 
Judge in the Court below holds, as a counsel of perfection, but 
asa necessary preliminary to an order under section 462. “In 
order to make an agreement.or compromise to which section 462 
applies a lawful agreement or compromise, it is necessary that 
the next friend or guardian should ask the Court to consider the 
proposed terms of the agreement or compromise... Further the 
Court should record the fact that such application was made to 
it, that the terms... were considered by the Court and that having 
regard to the interests of the minor, the Court granted leave... . 
From the mere fact that the Court passed tke decree in accord- 
ance with the compromise, it zannot be inferred that any of these 
steps preliminary and necessary to the making of the decree had 
been taken by rhe Court." 

The same view has been taken by the Bombay Court in the 
case of Firupakskafba v. Shedappa (2), where it was held that it 
must be shown that the Court had before it the necessary 
materials to enable it to arrive at a judicial conclusion as to the 
propriety and reasonableness of the compromise. 

In a recent case in Madras, Govtndasamt Naidu v. Allagtrisamt 
Naidu (3) it is pointed out that in sanctioning a compromise 
on behalf of an infant, the order granting the sanction should 
in terms state that the question. whether the compromise was for 
the benefit of the infant was considered, and the learned Judges 
referred to the case of Im re Birchall Wilson v. Birchali (4) 
where Jessel M. R. stated tha: the practice he followed and that 
followed by Lord Romilly before him at the Rolls, had been to 
require not only that the compromise should be assented to by 
the next friend or guardian of the infant, but that his solicitor 
should make an affidavit that he believes the compromise to be 
beneficial to the minor and that his counsel should give an 
opinion that he considers it to be so. The view that the leave of 
the Court must be express and must be arrived at upon the 


(1) (1895) T. L. B. 17 AU. 681. 8) (1906) I. L. B. : 
(8) (1901) I, I R. (3) (1905) T. L. B. 39 Mad. 104, 


26 Bom. 109. ~ (4) (1880) L, R. 16 Oh. D. 41, 
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exercise of a judicial discretion as to the propriety of the 
compromise in the interests of the minor, has been affirmed by 
this Court in Lala Majlis Sahai v. Mussamat Narain Bibi (1), 
relying onthe Allahabad case above cited and on the case of 
Sharat Chunder Ghose v. Kartik Chunder Mitter (2), and the 
necessity of a proper enquiry and a judicial decision thereon, is 
now well established. 

But it is urged for the respondents that no fraud having been 
found, the decree cannot be set aside, and in support of this 
contention the ruling in Surendra Nath Ghose v. Hemangini 
Dassi (3), has been cited to us ; but the decision in that case is 
directly against'the respondents and is clear authority for the 
proposition that when a decree is passed on adjudication, no 
separate suit would lie to set aside the decree except on the 
ground of fraud, but where the decree is passed simply upon a 
compromise, a suit would lie to set asice the decree upon grounds 
other than that of fraud. 

It is further urged that there having been an application to 
the Munsiff for a review, the decree cannot be challenged by a 
suit, and the ruling in Ram Gopal Majumdar v. Prasanna Kumar 


Samad (4) is relied on. That case is clearly distinguishable from ° 


the present. There the plaintiffs being sur juris impugned the 
authority of their pleader to enter into a compromise on their 
behalf. It was found on review on the merits that he had such 
authority, and it was held that the matter became res judicata, the 
parties to the subsequent suit to set aside the decree being 
the same. 

Here the minors were defendants in the original suit. They 
were represented by their mother and guardian in the suit and 
also in the review, and the application for review was discharged 
with the express direction that the applicants’ proper remedy was 
by way of suit and not by way of review. The suit now brought 
is by the minors through a new next friend, and their mother and 
former next friend is impleaded as a defendant. There can be 
no doubt that the suit will lie, and that the decree may be set 
aside on grounds other than that of fraud. 

Finally we come to the question of jurisdiction. It is urged 
that plaintiffs valued their claim in the Munsiff's Court at Rs. 500. 
Issue was taken on the point, but no evidence was adduced. 
But there can be no waiver of jurisdiction in a case like this, If 


(1) (1902) 7 O. W. N. 90, (8) (1906) I. L. R. 34 Calc, 83. 
(2) (1883) L L. R. 9 Calo, 810. (4) (1905) 90. L, J. 608, 
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the property was worth more than Rs. 2,000, the Court had no 
inherent jurisdiction to try tke case andthe decree passed by it 
would be void. If it was void at the time it was passed, it is void 
still. It is true that it has been held that the Courts will not 
interfere on second appeal, unless it was shown that the disposal 
of the suit had thereby been materially prejudiced ; see Govinda 
Menon v. Karunakara Menon (1) ; but this depends on the rule in 
Ledgard v. Buil (2) that if the parties join issue and go to trial 
on merits, it may result that having themselves constituted the 
Court their arbiter, the parties may be bound by its decision. In 
this case, the objection to jurmdiction was taken at the earliest 
opportunity, to wit, in the written statement, and the parties did 
not submit the merits of the case to the arbitrament of the Court. 
If therefore the value of the house was beyond the pecuniary 
jurisdiction of the Munsiff, the present plaintiffs are entitled to 
have the decree of the Munsiff dated 6th June 1902, set aside. 

But there is no clear finding of the lower Courts as regards 
the three matters of fact on which the questions of law we have 
just been discussing depend. 

These are: Whether as a matter of fact the matter was 
explained to the Munsiff and Ee was satisfied that the compromise 
was for the benefit of the minors ? 

2. Whether as a fact the Com Broun was beneficial to both 
sets of minors ? 

3. Whether as a fact the house at the time of the suit was 
worth more than Rs. 4,000. 

We sent foz the original records of the suit in the Munsiff’s 
Court and of tks proceedings in review, and we find that there is 
not a trace in either that the Munsiff applied his mind to the 
merits of the compromise. There is nothing beyond what ap- 
pears on the order sheet printed in the paperbook. Only one 
petition is filed, end on that is endorsed the signature of the lady's 
agent with an endorsement by the plaintiffs pleader “my client 
agrees to the terms of the compromise." This is however, a 
question to be determined as one of fact by the lower appellate 
Court. 

We remand the case to the lower appellate Court for a find- 
ing on these thr2e points with reference to the remarks we have 
made in our judgment. 

The records will be returned to this Court with the learned 


(1) (1900) I L. B. 94 Mad, 48. 
(3) (1886) L L. R. 9 All, 191 ; L,B IBI A 184, 
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Judge's findings thereon within one moath of their reaching the 
lower Court. The case will remain on tke file of this Court for 
final decision. 

The question of costs will be reserved till the final disposal 
of thè case. 

After this remand, the case again came up for hearing before 
Mookerjee and Holmwood JJ. on 14th January 1908, when their 
Lordships again remanded the case to tha lower Court for taking 
further evidence, including the evidence of the Munsiff. 

After this second remand, the case ceme up for hearing before 
Mitra and Bell JJ. when their Lordstips allowed the appeal 
and delivered the following judgment. 

Mitra J.—On the findings of fact arrived at by the lower 
appellate Court, there can be only one conclusion, namely, that 
the compromise decree in Suit No. 175 of 1901 of the Munsiff's 
Court at Gaya was not binding on the minor plaintiffs, the then 
defendants. The Court of the Munsiff al Gya had no jurisdiction 
to entertain the suit. The decree, thereore, in suit No. 176 of 
1901, wherein Mohesh Halwai was the plaintiff and Biku Halwai 
and others were the defendants, must be set aside, and we order 
accordingly. We further direct that, as the Munsiff had no juris- 
diction to entertain the suit (No. 176 of z901) he should return 
the plaint for presentation in the prooer Court, namely, the 
Court of the Subordinate Judge of Gayz. Our order should be 
transmitted to the lower Court a£ once and the Munsif should 
direct the pleader for the plaintif Mohesh Halwai to receive the 
plaint and present it af once in the Caurt of the Subordinate 
Judge. à 
As we have no doubt, on the facts, that the plaintiffs had 
been prosecuting the suit in the Mursiffs Court, having been 
fully under the impression that, that Court had jurisdiction to 
entertain the suit, we direct that each party do bear his and their 
own costs in the suit under appeal, namely, suit No. 117 of 
1903. 

A. T. M. Appeal allowed. 


July, 10, 1908. 
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Before Mr. Fustice Holawood and Mr. Yustice Sharfuddin. 
KRISHNA PERSHAD ROY 


v. 
ROMES CHUNDER MANDOL AND OTHERS." 


Primogonituro— Restriction on alizuaiien—Cicll Procedure Code (dot XIV qf. 
4889) Bec. £09— Loace af Dowrt, V te be emyrout — Presumption— impro- 
we deores wher to bo set aside. 

Where there Isa custom of primogeniture, there is no restriction on aliena- 
tion by the incumbent for the time being, unless a special custom is proved to 
the contrary. 

(Plitapur cass) Sri Raja Rao Venkata Surya Mahipati Rana Krishna 
Rao Bahadur v. The Court af Wards (1) followed, 

In order that a compromise may be binding upon a minor, the leave of the 
Court must be express, and further it must be arrived at upon the exeroise 
of judicial discretion as to he. proprioty of the oompromilae inthe titeresta of 
the minor, 

Bam Churn Raka Bukskos v. Mungul Biroar (B), Sharat Chundor Ghose v. 
Kartih Chunder Vitter (8), Lala Majlis Sakai v. Musst, Narain Bibi (4) and 
Bilu Halwai v. Hahah Halwai &5) followed, 

Virwpahthappa v. Shidagpe (6), Kalavati v, Chodi Lal (7) and Govlada- 
sami Naidu v. Alegirisami Naidu (8) referred to. 

Where a decree was pamec without any judicial enquiry or finding as to 
whether the compromise was for the benefit of the minor, although a formal 
order of sanction to file the compromise petition was given to an Official of the 
Court who acted as the minor's guardian ad iiam : 

Held, that the decree was incperative. 

When the Court permits a compromise, it must be presumed in the absenoo 
of evidence to the contrary that fi gave due consideration to the matter. 

Midnapore Zomindari Co. Lid. v. Gebinda Makto (9) referred to and 
considered, 

Although in appeal a decres made upon a compromise in a suit in which a 
minor was a party would be held to be invalid ss against a minor, it could not, 
after it had become final and been acted upon, be set aside, unless it were shown 
to be prejudicial to the minor. ; 

Aman Bingh v. Narain Sing? (10) followed.t 

Appeals by the minor Plaintiff in two suits. M 
Suits for declarations that neither the plaintiff nor his 
ancestral properties were bound by two decrees passed agninst 


his father and himself. 


` 


* Appeals from al Dcorees Nos, 471 and 504 of 1907 against the decrees 
of Babu J Nath Mukerj, Subordinate Judge of Cuttack, dated 19th 
September 1907. 

(1) (1898) LL RB. 32 Mad. 838; L. R. 28 I, A. 88. 

(3) (1871) 16 W. B. 233. (6) (1901) L L. R. 36 Bom. 109. - 

(3) (1888) I. L. B, 9 Oslo. 812. (7) (1805) I. L. R. 17 ATL 581 

(4) (1908)17 C. W. N. 90. (8) (1905) LL R. 2 Mad. 104. 


(5) (1907) 8 O. L. J. 268. (8) (1907) 8 
(10) (1897) L L. É. 20 All, 98, 


+ [But seo Barhemdeo Praag v. Banarsi Prasad (1001) 8 O, L.J, 119 at 
138—Bep.] 
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The facts of the case and the argument appear sufficiently Orval, 
from the judgment. ‘ 1908, 


Moulvi Syed Shamsul Huda (for Babu Mahendra Nath Roy) Krishna Pershad Roy 


and Babu Monmotha Nath Mukerjes for the Appellant. Benik hoida 
Babus Nalini Ranjan Chatterjee and Nagendra Nath Ghose Mandol, 
for the Respondents. TT 


C. A. V. 
The judgment of the Court was as Zollows :— 


These appeals are by the minor pzaintiff in two suits which Angust. 11. 
he brought, through his mother iand guardian, for a declaration 
that neither he nor his ancestral properties were bound by two 
decrees passed against his father and himself on the 3oth June 
1904. on the basis of a compromise, whica, he alleges, was collusive 
and fraudulent aud was inoperative as against him, he being a 
minor at the time, and the decrees having been passed without 
any judicial enquiry or finding as to whether the compromise was 
for his benefit, although a formal order of sanction to file the 
compromise petitions was given to an Official of the Court who 
acted as his guardian ad litem. 

It appears that the grand-father of the plaintiff, one 
Hara Prasad Roy, executed a mortgage bond charging the 
ancestral properties with a debt, for the discharge of certain 
previous debts secured by decrees urder which the mortgaged 
property was liable to sale. Thiswas-on the 3oth May 1890, 
before the plaintiff's birth, and was for Rs. 5200. 

On the roth September 1890, the said Hara Prasad Roy and 
the plaintiffs father Ram Prasad Rey gave a mortgage of the 
ancestral property for a sum of Rs. 18,500. Upon these two mort- 
gages, the defendants brought two su ts Nos. 35 and 36 of 1903 
against the plaintiff and his father. 

In suit No. 35 the father of the plaintif, who had neglected 
to look after his son's case and finally refused to represent him as 
guardian ad litem, filed a rajanama on the 24th June 1904 admit- 
ting the claim. The Nazir of the Discrict Judge's Court, Babu 
Annada Chandra Das, who had been appointed guardian ad Aitem 
for the plaintiff upon his father's repudztion of the guardianship, 
applied for and obtained leave to file a petition in Court that the 
suit be decreed as claimed. 

In suit No. 36 was filed a petition to be allowed to enter into 
a compromise on behalf of the minor and he obtained leave to do so. li 

By this compromise a sum of Rs. 28,000 due for interest on m 
both mortgages was remitted. 


CivIL. 
1908. 

— 
Krishna Pershad Roy 
v. 

Romesh Chunder 
Mandol, 
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Suit No. 35 was decreec according to confession of judgment 

against defendants 1 and 2, thar is the father of the plaintiff and 
the plaintiff himself, but the only order made was against the 
mortgaged properties. This vas nearly Rs. 15,000. Suit No. 36 was 
decreed for Rs. 66,770 against the mortgaged properties, amd it 
was also declared that if the whole decretal amount was not paid 
off by the sale of the mortgaged properties, the remainder will be 
realised by the sale of the other properties of the defendants 
1 to 12. : 
In both decrees, it was clearly set out that under the custom 
obtaining in the family of the defendants 1 to 12, that is, under 
their family usage, the eldes: san is the malik and entitled to all 
the zemindari etc. properties. 

This custom is admittedly common ground on the pleadings 
of both parties in these appeals, but the plaintiff maintains that 
there is a further custom of inalienability of the ancestral pro- 
perty, while the defendants maintain that in the absence of any 
evidence of such further custom, the principle of law laid down 
by the Judicial Committee in Sri Raja Rao Venkata Suya 
Mahipati Rama Krishna Rao Bahadur v. Court of Wards and 
Fenkata Kumari Mahipatt Surya Rao (1), vts, that where there is 
a custom of primogeniture, there is no restriction on alienation 
by the incumbent for the time being, unless a special custom is 
proved to the contrary, must prevail. Upon this point, therefore, 
we must at once find agairst the plaintiff's contention, and hold 
that neither at the time of the mortgages nor at the time of the 
decrees, had he any right or interest in respect of the mortgaged 
properties so as to be able to avoid their sale in execution of a 
mortgage decree obtained against the then incumbent. This 
would be enough to conclude his case in both these appeals, were 
it not for the fact, that in suit No. 35 itis still possible that- 
proceedings under section gc may be takenagainst him, and that 
in suit No. 36 a personal derse has been passed against him. 

It is necessary, therefore, owing to these outstanding claims 
against him, to consider the point of lawon which alone these 
appeals are based vrs. that ths attention of the Court in suits Nos. ~ 
35 and 36 was not drawn to the terms of the compromise and 
that no judicialfinding was come to, whether the compromise 
was for his benefit or prejudicial to his interests. 

The Subordinate Judge in the Court below has altogether 
dismissed plaintiff's suits on the ground that he has failed to 


~- d) (1808, L. R. 26 I. A, 88. 
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show that he was not benefited by the compromise decree. This P Cre 

| isin our opinion not sufficient. It is perfectly clear from the ^ 1908. 
Nazir's evidence and from the decrees that the question Of krishna Poshad Roy 
the benefit to the minor was not adequate y considered either by > e 
his guardian or by the Court. The guardian says he knew Ram Ta BA 


Prasad Roy,the plaintiff's father, was a crunkard and yet he did os 
not make any enquiry when the plaintiff's father and the pleader 
assured him that the plaintiff was benefited by the so/enamas. 
The Court did not ask him anything regarding them. A pleader 
for the creditors told him that the plaintiff was getting a large 
remission and on his assurauce he signed the petition. 

Two illegalities in the decree are shown to the prejudice of 
the minor ; one is, that interest at 12 percent. has been allowed up 
to the date of realisation, the other is, that certain debutter prop- 
erties which the plaintiff's father and gramd-father had no power 
to mortgage were included in the decree, and the plaintiff has 
succeeded in a third suit tried along with the two now before us 
iu getting this dedutter released from the decree and no appeal 
has been preferred against thia relief. 

The only order in suit No. 35 regardirg the sanction necessary 
under Sec. 462, Civil Procedure Code, s as follows :—‘ Babu 
Ananda Chandra Dass is permitted to file petition admitting the 
plaintiff's claim on behalf of minor defencant No. 2,” and in suit 
No. 36 “on application Ananda Chandra Das is permitted to file 
soleknama on behalf of the minor defendant No. 2." Now it has 
been laid down in a long series of rulings of this Court commen- 
cing with Ram Churn Raha Bukshee v. Mungul Strcar (1) and 
the case of S&arat Chunder Ghose v. Kartik Chunder Mitter (2) 
and ending with the case of Biku Halewa: v. Mahesh Halmai (3) 
to which one of us was a party, following the case of Lala Majlis 
Sahat v. Musstt, Narain Bibi (4), that in order that a compro- 
mise may be binding upon a minor the leave of the Court must 
be express, and further in the later cases, that it must be arrived 
at upon the exercise of judicial discretior as to the propriety of 
the compromise in the interests of the minor. The same view 
has been taken by the Bombay Court in VPirupakshappa v. 
Shbidabja (5) where Jenkins C. J. laid cown that the general 
law was even more favourable to a minor than section 462, Civil 
Procedure Code, and by the Allahabad Court in Kalavatt v. Chedi 

(1) (1871) 10 W. R, 992. (8) (1907) 8 C, L. J. 268, ° 


L. 
(3) (1883) L L. L. 9 Oale 810. (4) 0909) 7 C, W.N 90, 
(5) (4901) I. L. R, 26 Bom, -09. 
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Lal (1) whers it was held tkat in order to make an agreement or 
compromise, to which section 462 applies, lawful, it is necessary 
that the next friend or guardian should ask the Court to consider 
the proposed terms of the agreement or compromise and before 
making the agreement or entering into the compromise should 
obtain permission from the Court. The Court should record the 
fact that such application was made to it ; that the terms of the 
proposed agreement of compromise were considered by the 
Court ; and that having regard to the interest of the minor, the 
Court granted leave. 

A similer view was taken in the Madras Court in Govinda- ` 
sami Naida v. Alagirisami Naida (2), following the English case 
of Birchall Wilson v. Birchall (3), where Jessel M. R. stated 
that the practice he followed and that followed by Lord Romilly 
before him had been to require not only that the compromise 
should be assented to by tke next friend or guardian, but that his 
solicitor should make an affidavit and that his counsel should 
give an opinion that he believes the compromise to be for the 
benefit of the minor. Agains this long established and weighty 
body of authority, itis urged that in none of these cases had 
leave been obtained and in nane of them was the decree set aside 
on the ground that the Court had not sufficiently considered the 
question of the minors’ interest, and a recent decision of this 
Court in the case of Midnapore Zemindari Co. Ld. v. Gobinda 
Mato (4) is cited, in which it was held that it must be assumed, 
in the absence of any evidence to the contrary, that the Court 
did its duty in the matter, and was satisfied before giving per- 
mission that the compromise was for the benefit of the minors 
concerned. Now as to this, we may observe in the first place 
that none of the above rulings were apparently considered or 
cited at the Bar; that permission was given to compromise and 
not merely to file a petition, and that we entirely agree with the 
principle that when the Court permits a compromise, it must be 
presumed, in the absenca af evidence to the contrary, that it 
gave due consideration to zhe matter. 

But in rhis case, as we have shown, the record clearly shows 
that the guardian neglected the minor's interest and that the 
Court, without making an enquiry, passed an order prejudicial to 
the minor and not an exprass sanction to the compromise.- When 
the question of setting as.de such a decree arises, the true rule 


(1) (1895) I. L, R. 17 All BL (8) (1880) L. B.16 Ch. D. 41, 
(2) (1805) I. L. R. 20 Mad, 104. (4) (1907) 80. È J. 81, 
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is laid down in Aman Singh v. Narain Singh (1), where it was 
held that although in appeal such a decree would be held to be 
invalid as against a minor, it could not, after it had become final 
and keen acted upon, be set aside unless it were shown to be 
prejudicial to the minor. 

Here it is clear that the decree, so fzr as it binds the plaintiff 
personally and his property other than ‘that mortgaged, was pre- 
judicial to the minor and that there was no valid sanction to the 

. compromise. 

The learned vakil for the respondent frankly concedes that 
if we are against him on this point, he has no objection to the 
plaintiff obtaining a declaration that the decrees, so far as they 
affect him personally and his properties movable and immovable 
other than the properties mortgaged, ars inoperative, and such is 
the order we propose to pass. 

There can be no question of setting aside the decrees as 
regards the mortgaged properties. Even apart from the clear 
tight of alienation vested in the incumbent for the time being 
under the rule of primogeniture above referred to, the mortgages 
were clearly entered into for ancestral debts which would have 
been equally binding on the plaintiff evan if he had had a joint 
interest in the ancestral properties. We, therefore, direct that 
the appeals be decreed in part and that the decress of the Court 
below be modified and that in lieu thereof it be declared that 
the decrees in suits Nos. 35 and 36 of 1903 are not binding onthe 
plaintiff so far as his person and properties movable or immova- 
ble other than the mortgaged properties are concerned with, } 
costs to the appellant from the respondents in both Courts and 
that his suit as regards the mortgaged properties be dismissed 
with 4 costs to respondents, the result being that appellants 
will pay half the costs of the respondenzs in both Courts. 


A. T. M. Appeals decreed in part. 
(1) (1907) I. L. B, 20 ALL 93, 
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Before the Hon'ble R. F. Rampini, Acting Chief Yustice and 
Mr. Fustice Ryves. 
PULIN CHANDRA MANDAL AND OTHERS 
v. . 
BALAI MANDAL AND OTHERS. * 
Hindu Widow—Alionation of portion of attate— Consent qf newt rerersioner— 
Validity. 


An alienahon by a widow of a portion of her husband's estate is valid 
if made with the consent of the next reversioner. The prinoiple is not 
restricted to the oase of allenation of the whole of the property. 


Nobo Kisthoray Hari Nath (1). Hom Chundsr v, Barnomoyi (3), Vinayak v. 
Govind (8), Bajrangi v. Alenckarwika (4), and Annada Kumar v. Indra 
Bhushan (5), followed. 

Bohar, Lal v. Madhu Lal (€), explained. 

Marudanuthe v, Srixitass (7) not followed ; Radha Sham v. Joy Ram (8), 
distinguished. 

Appeal by the Plaintiffs. 
Suit to set aside an altenation by a Hindu widow. 


The facts of the case shartly stated were as follows : 

The disputed land belonged originally to Srinath Mondal. 
The plaintifis were the sons of Srinath’s deceased brother Loke 
Nath; on the death of Srinath, his widow held the lands as 
his heiress. The plaintifs alleged that on the death of the 
widow they got possession of the lands as Srinath’s heirs, but 
were dispossessed by the dafendants in Assar 1312, on the allega- 
tion that they purchased them from the widow by a Aodala, that 
the said obala was invalid for want of consideration, that the 
widow had no legal necessity for selling the properties and that 
as such also the obala was invalid. 

The defendants in reply urged that the kobala was a bonafide 
document executed for val:d consideration, that the widow was 
unable to maintain hersel? from the properties inherited by her, 
that she sold the properties for legal necessity and that the 
transaction was valid in law. 

The finding of the Courts below was that the immediate 
cause of the sale was the giving of dowry to the bride in con- 


“A l from Appellate Deoree No. 674 of 1907 against the deoision of 
C, W Pitter Keg, LDustriot J of Morshidabad dated the 8th January 
1907 affirming that of Babu B Kumar Dutt, Munstff, Kandi, dated the 
Ard July 1908, 

(1) (1884) L L. R 10 Celo. 1702. (3) (1894) I. L. R, 32 Calo. 854, 

(8) (1000) LL R. 25 Bom 159. 

60.L J 760; L, B, 851. A 1; 1 LB 80 All 1. 


(5) (1907) 13 C. W. N, 40. (7) (1807) L L, R. 21 Mad 198, 
B. 19 balo, 2:6. (8) (1890) 1. L. B 17 Oalo. 898. 
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nection with the widow's daughter's sons" marriage; the con- 
sideration money of the obala was not paid in cash, but that 
the widow, her daughter and her daughter's son sold the pro- 
petties to defendant No. 4 at the alleged value of Rs. 100, but 
really in consideration of the defendant No. 4 giving up the 
amount which they would have to pay as dowry to defendant 
No. 4's daughter when the said widow's daughter's son married. 
Hence the Munsiff held that the kabala was executed for good 
consideration. It was further held, that the &obala was executed 
not only by the widow, but also by the two next reversionary 
heirs, visą, the daughter and the daughter's son. Both the 
daughter and the daughter's son died after the sale, but before 
the institution of the suit. 

The District Judge held that the alienation was valid, 
although there was no legal necessity for the sale, the marriage 
of a daughter's son not constituting legal necessity ; that the 
decisions of the Calcutta High Court to the effect that a grant 
by a Hindu widow with the sanction and concurrence of the 
next reversioner were applicable to a case in which a portion 
only of the estate had been alienated and relied on Bekari Lal 
v. Madho Lal (1). 

Babu Ram Chander Mojumdar for the Appellant.—The 
case of Maboktshore Sarma Roy v. Hart Nath Sarma Rov (a), 
isin my favour. The ground of the decision was thus stated 
at page 1108 of the Report by Garth, C. J. “But, if it is 
once established, as a matter of law, that a widow may relinquish 
her estate in'favour of her husband's heir for the time being, it 
seems impossible to prevent any alienation, which the widow and 
the next heir may thus agree to make." There can not bea 
relinquishmsnt of part of the estate. In Bekari Lai v. Madho 
Lal Ahir Gayawal (1), their Lordships observed as follows: “ It 
may be accepted that, according to Hindu law, the widow can 
accelerate the estate of the heir by conveying absolutely and 
destroying her life estate, so thar the whole estate should get 
vested at once in the grantee. The necessity of the removal of 
the obstacle of the life estate is a practical check on the frequency 
of such conveyances.” The words used were "whole estate” 
and not “ portion of the estate." The case of Bajrangi Singh v. 


Manokarnika Baksh Singh (3), does not touch the point at . 


issue in the case. 


(1) (1891) I. L. R. 19 Calo, 86. 
(3) (1884) I. L, E, 10 Calo, 1103 (F, B.) 
(8) (1907) 60. L. J. 766 ; L. R. $6 1. Á. 1; L L, B. 30 AN. L 
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[Rvvzgs J.—In that case, there were several alienations ; 
one set of reversioners consented at one sale and other set at 
other aales ]. 

The consent was given after all the sales were completed. 
Hence the consent was given to one complete alienation. 

In Marudamuthu Nadan v. Srintvasa Pillai (1), this ques- 
tion was decided, by a Full Bench, consisting of Shepherd, Subra- 
mania Ayyar, Davies and Boddam JJ. ‘A Hindu widow 
with the consent of A, the then nearest reversioner, sold part of 
the property inherited by her fram her husband. A predeceased 
the widow, and on her death B, C and D were the nearest rever- 
sioners, and they now sued to recover the property. It appeared 
that the sale was not justified by circumstances of legal necessity, 
and that D had not been born before the sale had taken place : 
Held, that the sale was not binding on the plaintiffs or 
any of them.” This case is directly in my favour. 

In the case of Radha Shyane Sircar v. Foy Ram Senapati (a), 
(decided by Prmsep and Rampini JJ.) it was held that an alienation 
of a portion of a widow’s estare was not valid. There their 
Lordships at page 900 observed as follows: ‘ But in our opinion 
the principle enunciated by th» Full Bench (3) cannot be carried 
to this length, and can not be applied to an alienation of only a 
portion of the widow’s estate." 

Read passages from Dayabhaga and Mayne's Hindu Law and 
Usage. 

Babu Ashutosh Mukerji for the Respondent.—The case of 
Noboktshore Sarma Roy v. Hari Nath Sarma Roy (3), is in my 
favour. That case was applicable to alienations of whole as well 
as a portion of the estate. Tke alienation by the widow must 
be by destroying her life estate. That was the condition imposed 
by the Privy Council in Behar? Lal v. Madho Lal Ahir Gayawal 
(4). In that case it was found that the widow had not relinquish- 
ed her life interest in the disputed property, and for the purposes 
of that case, there was no necessity for a pronouncement as to 
whether any distinction could be made between a surrender of 
the whole or part of a life estate. 

The case of Marudamuthu Nadan v. Srintvasa Fillas (1), 
wrongly interpreted the observations of their Lordships in the 
last case. I therefore submit it was wrongly decided. 


(1) (1897) T. L. R. 91 Mad. 198 (F. B) (8) (1800) I. L B. 17 Onlo. 896. 
33 (1884) I. L. R. 17 Celo. 1102 (F. D.) 
(4 (1891) L L, 3, 19 Calo, 286 (P. C.) 
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In Hem Chunder Sanyal v. Sarnamoyr Debi (1), their Lord- 
ships (Norris and Banerjee JJ.) observed at page 361: “ Touch- 
ing the Hindu widow's power of alienation otherwise than 
for legal necessity, two propositions appear to us to be well 
established. 

* U First, the widow may relinquish tke wholeof her interest in 
her husband's estate, and then the next reversioner will acquire 
the estate absolutely. The reason of this is that it is the inter- 
vention of the widow that postpones the succession of the 
reversioner, and if she walks out of th= scene, she thereby antici- 
pates for the reversioner the time of his succession. 

* Second, the widow may convey tothe next reversioner, or to 
a third party with the consent of the rext reversioner, the whole 
or any portion of the estate, and the transferee will acquire an 
absolute interest." The second proposition is directly in my 
favour. In that case an alienation of a moiety of the properties 
was held valid. 

In Bajrangi Singh v. Manokarnika Baksh Singh (2), part of 
the estate inherited by the widow was alienated. Their Lordships 
stated the facts of the case thus: ' Hə was absolute owner of an 
estate known as Pindara Kamai and other property, which at his 
death passed to his widow, and, at her death would have passed 
to his daughters &c." The whole of the estate Pindara was alienat- 
ed at different times; but the other property was not. Thus in 
that case the whole was not alienatec and their Lordships held 
the alienation valid. 

In Vinyak v. Govind (3), an alisnation of a part was held 
good. It was decided by Tenkins C. J. and Ranade J. 

The Full Bench case of Nobokizhore Sarma Roy (4), gave 
effect to the existing case law on the subject, being to a great 
extent guided by the consideration tha” they would be disturbing 
titles acquired upon the strength of thzt law if they were at that 
period to overrule the previous decisions. 

The case of Radha Shyam Sircar (5) was decided on the 
ground that the consent of all the reversioners was not given. 
See the case reported in the footnote o7 that case. 

The case of Annada Kumar Roy v. Indra Bhusan Mukho- 
padhya (6), also shows that an alienatiom of a part is valid. 


(1) (1894) 1. L R. 93 Calo. 354. 

(2) (1907) 60 L CE LB OST ANG; nde 

(8) (1000)-1, L, R 25 Dom. 199 ) L L. R. 17 Calo. 808, 
(4) (1884) I L. R. 10 Oale. 1103 (F. B.) (6) (1807) 12 0, W, N. 4 
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Babu Ram Chunder Mojumdar in reply.—The observations 
in the case of ers Chunder Sanyal (1) are obiter. Not one of the 
cases referred to in /Vobobrshore Sarma Roy(2) deals with an aliena- 
tion of part of the estate. 

The case of Pinyak v. Gorrnd (3) was decided on a different 
principle. The principle of the decision was that the alienation 
made with the consent of the reversioner was presumed to be for 
legal necessity. The Full Bench case of JVobokishore Sarma 
Roy(2) was decided on the principle of acceleration of the whole 
estate. So the Bombay case is no authority here. 

In the case o? Bajrang Singh (4) the whole was alienated. 

The case of Annada Kumar Roy (5) is no authority for the 
proposition contended for. There, no question as to alienation of 
part was raised. There, one of the reversioners sued for his share 
of the estate. 

C. A. V. 
The judgment of the Court was delivered by 

Rampini C. J,—The question contested before us in this 
second appeal is whether the alienation by a Hindu widow 
of a portion of her husband's estate without legal necessity but 
with the consen: of the next reversioner is valid or not, or 
whether an alienation by a Hiadu widow in such circumstances 
is valid only if she alienates tke whole of her husband's property. 
The Judge in the Court below has decided that a widow may 
alienate a porticn of her husband's property if the next rever- 
sioner consents. The appellant's pleader contends that this view 
is incorrect and that, unless the Hindu widow alienates the whole 
of her husband's property and so, as it were, surrenders the 
whole of ber interest in the whole of her husband's property, 
the alienation is invalid. The learned pleader for the appel- 
lant has cited the following cases in support of his view, vis., 
Behari Lal v. Madho Lal Ahir (6) Marudamathu Nandan v. 
Srinivasa Pillat (7) Radka Shyam Sircar v. Ram Senapati (8). 
By the other side, the cases of Nabo Kishor Sarma v. Hari Nath 
Sarma (9) Hem Chandra Sansal v. Sarnomayt Debt, (10) Vinayak 
Vithal v. Govind, (11) Bajrangi Singh v. Manokarntha, (12) and 


(1) (1894) 32 Calo. 864. — (8) (1884) I, L. B., 10 Calo 1103 (F, B.) 
99. 


Lu E. 
(8) (1000, I. L B, 265 Bom. 1 
(4) (1907) 6 O. L. J. 766; L.R 85 LA 1; LL. B. 80 All. 1. 
(5) 11907) 19 0, W. N. 49, (9) (1884) I. I B. 10 alo, 1102, 
(6) (1801) 1, L. B, 19 Oslo, 986 ; - (10j (1894) I. L, B. 33 Cale 854. 
(7) (1807, I.L R 91 Med. 128. (11) (1909) I L. R. 25 Bom. 139. 
(8) (1890) I. L. R. 17 Calo. 896. (13) (1907) L B, 85 I. A. 1, 
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` Annada Kumar Roy v. Indra Bhuskin Mukhopadhkya (1) have 
been relied on. 

We are of opinion that the view of the learned District 
Judge is correct, and that a Hindu w:dow may validly alienate 
a portion of her husband’s property with the consent of the 
next reversioner. There would seem zo be no reason why she 
should not do so, or why to make a valid alienation she must 
convey or surrender the whole of he- husband’s property. The 
only direct authority for such a view & to be found in the judg- 
ment of the Madras High Court in Marudamuthu Nadan v. 
Srintvasa Pillai, (2) in which two former judgments of the 
Court to the contrary effect are overruled ; but the decision in 
this case would seem to be based on a mistaken interpretation 
of the rule laid down by their Lordsiips of the Privy Council 
in Behari Lal v. Madho Lal Ahir (3) vis., that the surrender 
must be absolute and complete and that the whole estate should 
be withdrawn. This does not, we -hink, mean that the hus- 
band's whole property must be aliena ed. It only means that the 
whole estate of the widow in the husband's property must be 
withdrawn and that she cannot retain any interest in it. In the 
case of Radha Sham Sircar v. Pay Ram Senapati, (4) some of the 
reversioners only consented to the alienation, and, for this reason, 
it was held to be invalid as being an alienation of only a part of 
the Hindu widow's interest. The care reported in the foot-note 
at page 900 shows that this was the meaning of this judgment. 
The case of Bekari Lal v. Madho La. Akhir. (3) has been consi- 
dered by the District Judge in his judgment, and, we think must 
be interpreted in the way in which, while alluding to Mr. Justice 
Subramaniya Aiyars judgment in Marudamuthu v. Srinwasa 
Pillai (2), we have indicated it should, in our opinion, be 
construed. 

On the other hand, the Full Bench decision in the case of 
Nobo Kishore Sarma v. Hari Nath Sarma (5) broadly lays down 
that “under the Hindu law curren: in Bengal, a transfer or 
conveyance by a widow upon the ostensible ground of legal 
‘necessity, such transfer or conveyaace being assented to by the 
person who at the time is the next reversioner, will conclude 
another person not a party thereto, who is the actual reveraioner 
upon the death of the widow, from asserting his title to the 
l (1) (1907) 12 O, W. N. 40 ; 13) (1891) L L, B. 10 Calc. 286. 


(8) (1807) I. L, B. 31 Mad 138; (4) (1890) I L B, 17 Cale, 396 ; 
(5) (1884) I L. B, 10 Oalo, 1102, 
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property.” The Full Bench make no distinction between an 
alienation of the whole or of a part of the property. Then, in 
the case of Her: Chandra Saryal v. Sarnamoys Debt, (1) it has 
been expressly said: " The widow may convey to the reversioner 
or to a third party, with the consent of the next reversioner, the 
whole or any portion of the estate, and the transferee will acquire 
an absolute interest." It is objected that this is an obster dictum ; 
but it is the view of a distinguished Hindu lawyer. The case of 
Vinayak v. Goviad, (2) isa direct authority for holding that a 
Hindu widow may validly aHemate portions of her husband's. 
property with the consent of the next reversioners. The case 
of Bajrangi v. Manokarnika, (3) is also an authority for this view. 
In this case, portions of the husband's property were alienated 
on different occasions between 1872 and 1875. The subsequent 
consent of the reversioners, though given in 1877 and 1878, was 
held to validate the alienations. Again, in Annada Kumar Ray 
v. Indra Bhusan Mukhopadkya, (4) the alienation by a Hindu 
widow of the &eZ-skare of hez husband's property in favour of 
of the then reversioner was held to be legal and valid. 

The consensus of author-ty is accordingly in favour of the 
view taken by the learned Dist-ict Judge. 

We dismiss the appeal with costs. 


N. K B. Appeal dismissed. 
(1) (1894) I. L. R. 23 Calo. 854, (8) (1907) L R. 85 1. A. 1. 
(8) (1900) I. L. R. 25 Bom. 129. (4) (1907) 12 0. W. N., 49. 
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NAGENDRABALA DEBYA 
v. 
TARAPADA ACHABJEE AND ANOTHER." 


Added plaintvf — Pro forms dafendaxt joined as Plaintiff —Limitation Act (XV 
qf 1877), Seo $3, . 

Where & person, who was at the institution of a anit made a pro forma defen- 
dant, subsequently is Joined na a platn-1ff, Seo. 29 of the Limitation Act does not 
apply. In such a onse the added platitiff is not a ‘new plaintiff,’ 


Abdul Rakman v. Amir Ali (1) and Ram Kinher v. Akh! Chandra (3) 
distinguished, | 


Appeel by the Defendant. 
Suit for rent. 
* Appeal from Appellate Decree No. 608 of 1007. inst th 
Babu Radhanath Sen, Subordinate Judge, Rajahahyo dated sth Deoombes 


1906, affirmi 
eats ae that of Babu Satish Okandra Biswas, Munsiff of Naogaon, dated 


(1) (1907) 5 O. L. J. 488 ; I. L. B. 34 Calo. 8 
(2) (1207) I. L, 3. 85 Calo. 519. VM 


` 
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The material facts and arguments appear from the judg- 
ment. 
Babu Mohini Mohan Chakravart for the Appellant. 
Babu Satish Chandra Ghose for the Respondents. 


C. A. V. 
The following judgment was delivered : 


This is a suit for two years rent of a putni holding and was 
originally brought by plaintiff No. 1, one ofthe respondents before 
us, at a period when no portion of the claim was barred by any 
limitation. Plaintiff No. 1 isan 8 annas co-sharer of the holding 
and as his co-sharer refused to join him, he made him a pro forma 
defendant. He stated in his plaint that he sued for the entire 16 
annas of the rent due, but at the same time he asked to have 
awarded to him only half ofthe morey actuall due. The suit 
was decreed exparte, but was subsequently re-opened under section 
108, Civil Procedure Code, on defendants applying a year after. 
After this, plaintiff No. 1 procured the amendment of his plaint 
in two ways, namely by having a guardian ad [item appointed 
for the first defendant, and a description of the pro forma defen- 
dant as an executor to a deceased lady added to his name. 

The fro forma defendant also procured himself to be made a 
plaintiff instead of a defendant. All these changes were made 
after the expiration of three years from the time when rent last 
became due; and in the Court below it was argued that each of 
them caused the suit to be time-barred under section 22 of the 
Limitation Act. The first two changes, the introduction of a 
guardian and the description of defendant No. 2 were not relied 
on before us, as bringing section 22 into operation, and we have 
only to consider the effect of changing defendant No. 2 into a 
plaintiff, after the expiration of the period of limitation. Had 
he been then brought into the suit for the first time, there would 
be no donbt that the section would apply; see Abdul Rahman 
v. Amir Ali (1) where an assignee was substituted as plaintiff for 
the assignor under section 372, Civil Procedure Code, and Ram 
Kinkar Biswas v. Akhil Chundra Caowdhurs, (2) where a defen- 
dant was added under section 32. In both these cases, however, 
the added party was brought into the suit for the first time by 
the order of the Court. Here, the edded plaintiff was brought 
into the suit at its institution ; his interest was that of a plaintiff, 
and the original plaintiff had a right to enforce his interest as a 


(1) (1907) Y. L, B. 84 Calo. 612, (3) (1907) I. L, R. Bb Oslo, 519. 
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co-sharer. The Chief Justice in Abdul Rahman v. Amir Ali (1) 
describes a new plaintiff as a person who has not before been 
a plaintiff ; but we cannot think that this ought to be held as 
excluding a person in the position of the added plaintiff in this 
case. In Krishna v. Mekamperuma (2), two defendants were added 
as plaintiffs at 2 time when their remedy was time-barred, but 
this was done against their wishes and they were not entitled to 
the same relief as the original plaintiffs. This was held to be 
irregular, and they were replaced in their original ‘position as 
defendants. Here the facts ere just the reverse, and the course 
followed there is not opento us. Nor according to the The Ortental 
Bank v. Charrrol (3), as explained in Gtruvayya v. Dattatraya (4) 
and in Ram Kinkar Biswas v. Akt! Chandra Chaudhuri (5) can we 
hold that the addition was irregular merely because it was after 
the period of limitation. If the added plaintiffis to be treated as 
a new plaintiff, the original plaintiff will lose all the advantage 
that he sought to derive from making him a defendant at first. 
To hold that the added plaintiif is not a new plaintiff seems to be 
in accordance with the decision of the Madras Court, and not in- 
consistent with the decisions o: this Court. It is further to be 
observed that there is no question of the original plaintiff being 
debarred from his remedy by section 22, as the section applies 
only to the added plaintiff, and in this case it is probable, though 
we need not actually decide the point, that the original plaintiff, 
on his present plaint,.could have recovered the remedy that he 
now seeks, without the added plaintif appearing in the suit at all, 
and he could certainly have recovered it on a properly drafted 
plaint, which brings the case within the rule laid down in the 
Bombay decision we have refer-ed to. 

This view of the case obviates any difficulty arising from the 
question of whether the original plaintiff sued for 16 annas or 8 
annas ofthe rent, and this appeal is therefore dismissed with 
costs. 


N. K. B. Appeal dismissed. 
(D (1907) I. L. R. 84 Calo. 613. (R) (1888) I. L. B. 12 Cale. 642. 
(2) (1886) I. L. R.10 Mad. 44, (4) (1908) I. L. R. 28 Bom, 11 at 20, 


(5) (1907) I. L, B, 85 Calo. 519. 
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Before Sir Francis W, Maclean K. C. 1. E, Chief Fustice and 
Mr. Fustice Holmtmcod. 


PURNENDU NARAIN ROY AND OTHERS 
v. 
DWIJENDRA NARAIN ROY.* 
Basement — Way, right of—Impliod grani—Aliterna-ico. dafenoos — No objeotion— 
No prejudice, 

No grant of an easement oan be implied from a defendant using a land for 
elght years without any objection on the part of tke plaintiff. 

Per Mooherjes J.— There is no implied reservation of an casement In case one 
transfers a part of his land over which he has previously exercised a privilege, 
in favour of the land he retains, unless the burden is apparent, continuous and 
strlotly necessary for the enjoyment of the land retained. 

Suffield v, Brown (1), Wheeldon v. Burrowes 3), Russel v. Watts (8) and 
Ran Narain v. Kamala Kanta (4) referred to. 

Implication of a grant of easement, upon the severance of a tenement, 
extends to & way which ts a formed or metalled road. 

It is open to a defendant to set up alternative defonoes e g. to set up as & 
defence, that he was the owner of the property in dispute and if he was not 
tho owner, he had a right of easement over it, 

Narendra Nath v. Abhaya Charan (5) applied. 

A plaintiff wil not be allowed to raise any objection as to defendant's 
setting up alternative defences, at the appellate sage of the suit, when no such 
objection was raised in the Court of first instance and it was not shown that he 
was in any way prejudiced. E 

Durgamani v. Ambica Oharan (8) referred to. 

Appeal by the Defendants (Respondants in second Appeal.) 
Suit for recovery of possession of land. 


The facts and arguments appear from the judgment of 
Mookerjee J. 

Dr. Rash Bekary Ghose and Babu Hemendra Nath Sen for 
the Appellant (In second appeal.) 

Babu Ram Chandra Masumaar for -zhe Respondents. 

C. A. V. 

The case was argued on 24th August 1906, and the judgment 
against which the present appeal was preferred was delivered on 
12th November 1906 by 

Mookerjee J.—This is an appeal on behalf of the plaintiff in 


* Letters Patent Appeal No. 124 of 1906 from the decision of Hon'ble 
Mr. Justice Mookerjea, dated 128th November 1906, in Appeal fram Appellate 
Decree No. 1496 of 1905, against the decree of W. H. Les neta District Judge 
of Murshidabad, dated 8th June 1908, affirming tat of Babu J, N, Obakravart!, 
Munsiff of Kandi, dated 4th January 1006. 


Q ie Td J & B 185 ; 46 E. B. 888, 
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an action for recovery of possession of a small parcel of land, 
which at one time belcnged to both the parties to this suit, 
The defendants are all uterine brothers, and the plaintiff is their 
step-brother. Their father died in 1891, and some time after, 
they effected a division of their properties by an award of arbitra- 
tors in May 1896. Under the award, the parcel in dispute fell to 
the share or the defendants Nos. 2 and 3. Subsequently, on the 28th 
August 1806, by a mtmanascpatra or a deed of settlement, there 
was an exchange of some of the properties between the parties, 
and under -his deed, the parcel in suit was given to the plaintiff. 
The plaintiff alleges tha: in January 1903, his possession was 
disturbed Ey the defendants who claimed a right of way over the 
disputed land. He consecuently prays for declaration of title, for 
confirmatien of possession and also for the grant of a perpetual 
injunction, restraining the defendants from using the land as a 
private pathway. The defendants resisted the claim substantially 
on two alternative grounds. Inthe first place, they contended 
that assuming that the plaintiff was the owner of the property, 
they had a right of way over it. This right, they based upon one or 
more of several grounds, namely, either because the way had exis- 
ted from time immemor:al, or because it was an easement of 
necessity, or because at th» time the exchange took place on the 
basis of the mimansapatra in 1896, there was an understanding 
between the parties, that the defendants would continue to 


- exercise the right of way as before. In the second place, they 


put forward the alternative contention, that the plaintif had no 
subsisting <irle to the property, because they had obtained it 
from him by exchange abcut two months after the date of the 
mimansapatra. Upon these pleadings, the following issues were 
framed : (1) Have the defendants a right of way over the dis- 
puted land? (2) Is the way an easement of necessity for the 
defendants? (3) Did the plaintiff give the disputed land to the 
defendants in exchange for other land? The Court of first ins- 
tance found upon the secand and third issues in favour of the 
plaintiff holding that the plaintif had a subsisting title, that the 


.story of exchange set up by the defendants was untrue, and that 


the defendants had no easement of necessity inasmuch as they 
had at least two other ways by which they could go from their 
new corridor to their store house. Upon the first issue, the 
learned Munsiff found, thaz æ the property had been joint up to 
1896, the defendants could not have acquired any prescriptive 
right of way over it under section 26 of the Indian Limitation 
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Act. He also found that as the alleged way was not formed or Or, 
*metalled road, but an undefined tract with no permanence in the 1907. 
adaptation of the tenement from which continuity could be Purnendu Narain Roy 
inferred, the defendants could not have any right by implied 
grant, qs explained in the case of Ram Narain v. Kamala Kanta 
(1). But the learned Munsiff held, that as the defendants hadbeen — jiu, J. 
allowed by the plaintiff to use the way for a period of eight years, zm 
without any objection on the part of the plaintiff, it must be taken 
that the defendants had acquired some right under an implied 
grant from the plaintiff, who was equitably estopped from question- 
ing the validity ofthe right claimed. He accordingly gave the 
aipti ee declaring his title and entitling him to recover 
vc dispossessed, but he refused to 
grant an injunction restraining the defendant from exercising a 
right of way over the land. Against this decree, both the parties 
appealed to the District Judge ; the plaintiff, on the ground that 
the defendants had not acquired any right of way, and the defend- 
ants, on the ground that their title had been established by the 
evidence. The learned District Judge has dismissed both the 
appeals. The plaintiff has appealed to this Court, and the defend- 
ants have filed a memorandum of cross-objections which, however, 
have not been pressed at the hearing before me. Consequently, 
the concurrent finding of the Courts below, that the land in 
dispute belongs to the plaintiff, remains unchallenged, and the 
only questious which require consideration are those raised in 
the plaintiff's appeal, and these are reducible to two. It is con- 
tended in the first place, that it was not open to the defendants 
to set up alternative cases, and it is argued in the second place, 
that upon the facts found, tke defendants have no right of way. 
As regards the first contention, it cannot be successfully 
maintained in view of the recent decision of the Full Bench in 
the case of Narendra Nath v. Abhaya Charan (2). The principle 
which underlies that decision is, I think, applicable quite as much 
to a plaintiff, as to a defendant, and I must hold that it is open 
to a defendant to set up alternative defences, e. g., to set up asa 
defence, that he was the owner of the property in dispute, and 
if he was not the owner, he hada right of easement over it. 
Besides, in the-present case, no objection appears to have been 
taken in the Court of first instance, on behalf of the plaintiff, to 
the form of the defence ; nor is it suggested that the plaintiff has 
been in any way prejudiced ; it is, therefore, too late for.the 
(1) (18909) I. L. B. 26 Oelo, 811. —— (2) (1008) 4 O. LJ. 487, 
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plaintiff to take the objection now. (Durgamani v. Ambica 
Charan (1).) 

As regards the second contention, the facts appear to be as 
follows : the property was joint up to 1896, when upon partition 
and exchange, it fell to the share of the plaintiff. Accordjng to 
the case of the defendants, they had, at the time of the partition, 
a way over it; but the lea-ned District Judge observes, that it is 
not clear upon the evidence whether they used to use the path 
a long time back ; he further finds, that it is not clear whether 
the door opened by the defendants in their own building leading 
to the way was opened by them, as they allege in 1897, im- 
mediately after the partition, or in 1901 as the plaintiff asserts, 
Under these circumstances. it is difficult to see how the defendants 
have acquired a right of way. Clearly, they have not acquired 
any prescriptive right urder the Statute. It is not suggested 
that there was any express grant of any right of way at the time 
of the exchange. The learned vakil for the respondents concedes 
that heis not prepared to cantend that there was an implied 
reservation at the time of the exchange. Indeed, having regard 
to the undoubted facts of tais case and the authorities on the 
subject, it is difficult to see how any other view could be main- 
tained. In the first place, it is doubtful, according to the finding 
of the learned District Judge, whether there was at the time of 
the partition and exchange, an existing right of way ; at any rate, 
there was none which had been used for any length of time ; and 
clearly, as the Munsiff finds (which finding does not appear to- 
have been challenged before the District Judge), whatever way 
there might have been, was not a formed or metalled road but an 
undefined track. In the second place, there is no implied reser- 
vation of an easement in case one transfers a part of his land over 
which he has previously exercised a privilege, in favour of the 
land he retains, unless the burden is apparent, continuous and 
strictly necessary for the enjoyment of the land retained. In 
support of this propositior, it is sufficient to refer to the cases of 
Suffield v. Brown (a) WAee'dan v. Burrows (3) Russell v. Watt (4) 
and to the summary of the law as stated in Goddard on Easements, 
6th Ed. p. 192. Thesameview wastakenby Banerjee and Rampini 
J.J. in Ram Narain v. Kamala Kania (5). lt follows, conse- 
quently, that the defendants cannot succeed on the ground that 

(1) (1906) 40 L J, 887, (8) (1870) 12 Oh. D. Bl. 
(2) (1804) 4 DeG. J. & B. 185. (4) (1883) 25 Oh. D. 559. 
(5) (1800) I, LR 26 Oala, 811. 
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there was an implied reservation of a way over the land in;suit, at. 


the time they transferred it to the plainriff. The learned vakil for 
the respondents did not challenge this view, and indeed, he con- 
ceded that the judgment of the District Judge could not be sup- 
ported on the ground stated therein. He suggested, however, 
that there was some arrangement between the parties in 1897, 
under which the plaintiff granted this way to the defendants. 
No such cass, however, was made in the pleadings, nar is it raised 
in the issues, and no trace of it can be found in the judgment of 
the learned District Judge. The defendants cannot be allowed, at 
this stage, to make a new case on the facta. I may add that no 
attempt was made before me to support the view of the Munsiff 
asto equitable estoppel; no such question was raised in the 
pleadings or in the issues, and it does not appear to have been 
argued before the District Judge. On the whole, therefore, I 
must hold, that the defendants have failed to establish any legal 
ground upon which their claim “toa right of way can be 
supported. 

The result, therefore, is that this appeal must be allowed, 
and the decree of the Court below varied. The decree will not only 
declare the plaintiff's title and entitle him to recover possession, 
but it will also declare that the defendants have no, right of way 
over the disputed land, and will grant a perpetual injunction 
restraining them from using the land as a private pathway. The 
plaintiff is entitled to his costs in all the Courts. 

Babu Ram Chandra Masumdar for the Appellants. 

Babus Digambar Chatterjee and Hemendra Nath Sen for 
the Respondents. 

The judgment of the Court was as follows : 


Maclean C, J.—I think the conclusion at which Mr. Justice 
Mookerjee has arrived is quite right. The land in dispute ad- 
mittedly belongs to the plaintiff. It is a miserable piece of land, 
the whole subject-matter of the suit being valued at Rs. 30. The 
defendant says that he has a right of way over the land. The 
District Judge says that the defendant has a right of way by 

‘implied grant. One can obtain a right of way over another's 
property in several ways. According to the facts found in this 
case, the defendant has used a right of way over the disputed 
land for eight years: he cannot be said to have got a right of 
way by prescription. Then, there is nothing to show that he got 
it by express grant. What is there to suggest that there was an 
implied grant ? There is nothing to show that. It is suggested 
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that some seven or eight years ago, there was an agreement 
between the parties that tae defendant should have a right of 
way over this land and the plaintiff should have a right of way 
through the defendant's land. If that is so, that is not a ques- 
tion of implied grant, but is a question of agreement, which is 
susceptible of proof, but of which there is no evidence. The 
Munsiff seems to have inferred from the fact that for eight years 
the defendant was using th? land without any objection on the 
part of the plaintiff that a grant must be implied. This is not 
so. The deferdant might have used the road with the permis- 
sion of the plaintiff, and, subszquently the parties fell out and the 
plaintiff withdrew the permission. There was, therefore, no im- 
plied grant. 

I think, for these reasons. without going into any authorities, 
that the judgment of Mr. Justice Mookerjee is right, and the 
appeal must be dismissed with costs. 

Holmwood J.—I agree. 


A. T. M. Appeal dismissed. 


Before Sir Fraucis W. Maclean, Kt.. K.C.I.E., Chief Sustice and 
E Mr. Fustice Coxe. 
ANNADA KRISHNA DEY 
9. C 
JOGENDRA NA'TH DEY AND OTHERS." 


Oeil. Procedures Coda (XIV af 1882) Secs. 80, 469, 606, 024, 089 — Notioo, Servios 
of, tf preper—8Servlos on the orter-door of the qfoe— Revlew, order on, 
if can be qtexionod in appacl from final dooree— Guardian of minor 
applytng to rcfer to arbitration — Loaro or consent of Court if necessary. 

Affixing a nctice to the outex-door of the office in which the person to 
whom the notioo was addremwed works as an employee, 18 not a good service 
under section 80 of the Code of Civil Procedure. 

Under section 829 of the Code of Oivil Prooedure, it is open to the appel- 
lant on the appeal Irom the final deoree, to take objection to the order passed 
on the application for reviow. 

A Judge (not bem a Judge of the High Court) other than a Judge who 
delivered the judgment, has no jurisdiction to grant an application for review 
on the ground thct no leave or conent af the Court under section 482 of the 
Code of Oliv! Procedure had been given to the guardian ad litem to refer the 
matter in dispute between the parties to the snit to arbitration. 

Semble-—Such leave or consent of the Court to the application by all 


Be from Original Decree N>. 182 of 1906, against the decree of Babu 
Jogen 


Nath Mukerji, Subordinate Ju Oo 94-P dated the 
Bist January 1908. ` a Rus 
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the parties to refer the matter to arbitration is not necemary unde: section 463 
of the Oode of Oiv11 Procedure. 


Hardoo Bahai v Gauri Shankar (1) approved. 
Lakshmana Oketii v, Okinnathambi Chatti (3) not followed. 

"Appeal by the Plaintiff. 

Suit for partition. 

The facts of the case shortly stated were as follows :— 

A suit for partition was instituted, and a decree was passed 
in terms of award made by arbitrators, zo whom the matters in 
dispute in the suit were referred by order of Court on the 
application of the parties under secrion 506, Civil Procedure 
Code. Some of the parties were minors and the application 
for reference was made by their guardian on their behalf; 
but noleave or consent of the Court under section 462, Civil 
Procedure Code, was given. The rmrinors, therefere, applied 
for a review of judgment to a Judge other than the Judge who 
delivered the judgment. Their application was twice rejected, 
and a notice of the third application was served on the plaintiff 
by affixing it (notice) to the outer-door of the office in which he 
had been working without making any attempt to serve on him 
personally. The suit was revived but dismissed for non-appear- 
ance of the plaintiff. Against the decree dismissing the suit, 
the plaintiff appealed. 

Babu Baranasibasi Mukerji for the Appellant.—The appel- 
lant in appealing against the final decree can attack the order 
granting review ; see section 629, Civil Procedure Code. 

No notice was served according zo law upon the appellant, 
No inquiry was made about him befcre making a substituted 
service. See Rajfendro Nath Sanyal 1. Yan Meah (3) and Kali 
Narain v. Sheikh Bajoo (4). Besides, substituted service can 
only be made at the dwelling house ; ves section 80, Civil Proce- 
dure Code. The order granting review, therefore, ought to be 
set aside ; see sections 626, 629, Civil Procedure Code. 

The order granting review is aiso bad, because the Judge 
had no jurisdiction to entertain the application. See section 624 
Civil Procedure Code. Here there vas no “discovery of new 
matter or evidence" nor was there any “clerical error." 

The learned Subordinate Judge was also wrong on the 
merits. No leave of the Court is necessary for a reference to 


(1) (1908) I. L. B. 38 A138. (8) (1898) LL R 98 Onlo, 101. 
(3) (1900) L Li R. 94 Mad. 836, H) (1808) 3 C. W. N. 307. 
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arbitration by order of the Court. The reference is an act of 
the Court and not of the pzrties, although an application from 
all the parties is necessary under section 506, Civil Procedure 
Code. There was neither an agreement nor a compromise, for 
which alone leave is necessery under section 462, Civil Procédure 
Code. See Hardeo Sahat v. Gaurtshankar (1). This question 
was also raised before the Privy Council, but their Lordships 
thought that “there did noz appear to have been any substance 
init.” See Ghulam Khan xv. Muhammad Hassan (2). 

Babu Brofolal Chuckerbutty (with him Babu Narendra 
Chandra Boss) for the Respondents.—The appellant can not ask 
the Court to set aside the final decree only on grounds which 
would vitiate the order granting review. There must be inde- 
pendent grounds for attacking the final decree. He ought to 
have preferred an appeal agzinst the order granting review. 

Whether notice was served or not, cansbe determined on 
evidence alone, and the proper course for the appellant would be 
to apply to the lower Court. 

The lower Court bad jurisdiction and the application was 
not barred under section 624, Civil Procedure Code ; for the word 
"error? in that section is co-extensive in signification with the 
words “ mistake or error” in section 623, Civil Procedure Code. 

Reference to arbitraticn stands on the same footing with a 
compromise, and leave of Court is therefore necessary ; see 
Lakshmana Chetti v. Chinnctkambi Chetti (3). 

The appellant was not heard in reply. 

The judgment of the Court waa delivered by 

Maolean O. J.—This is an appeal from a decree of the 
Subordinate Judge, Second Court, of 24-Pergunnas, dated the 
and of February 1906, 

The suit was one for partition. The plaint was filed on the 
26th of August, 1898 ; and t3ere were many defendants, amongst 
whom there were three mirors who were represented in the 
suit by their mother as guardian. On the 15th of April 1898, 
upon the application of all parties and under an order of thé 
Court, the matter in dispute was referred to arbitration. The 
award was filed in June 1899. and on the 19th of June in that 
year, a decre» in accordance with the award was duly passed. 
In pursuance of that decree, the property has been partitioned. 
The original plaintiff died ; the precise date of his death has not 


(1) (1905) LL R. 28 All B5. 


(3) (1901) L I. R. 39 Calo. 167 (181, 186) ; L, B, 30 I, A. 51. 
(8) (1000) Liz B 3 Mad ase ü 
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been stated to us ; but it has been conceded by the respondents 
that he died shortly after the date of the decree. The present 
appellant is his heir and representative and he was not substi- 
tuted on the record until the arst of December 1905, and he 
was so substituted on the application of the present respondents, 
On the 23rd of February 1905, an application for review was 
made by the present respondents, and zhat was rejected on the 
13th of May 1905. On the 24th of May 1905, a second similar 
application was made ; that was rejected on the 15th of July 1905. 
The present appellant, although he had not been substituted 
on the record, was apparently before the Court on the last 
application, 

On the 3oth of August 1905, a third application was made 
for review, That was heard ex parte, and allowed on the 18th 
of November, 1905. It is, I think, qu.te clear upon the evidence, 
although the Subordinate Judge who dealt with the question of 
review found that the notices had been served upon the present 
appellant, that those notices had not been served in compliance 
with section 8o of the Code of Ciwil Procedure, and that in 
effect that order was made exparte. The application of the 3oth 
of August 1905 was successful. Tha review was granted, and 
the decree was set aside, and it was ordered that the entire suit 
should be tried de novo. On the 18th of December 1905, power 
was given tosome of the defendants to file their written state- 
ments, and the case was put down for trial on the and of 
February 1906. The present appellant did not appear, and the 
suit was dismissed for default. He now appeals from that decree. 

Itis clear that, having regard to the provisions of section 
629 of the Code of Civil Procedure itis opento the appellant, 
on the appeal from the final decree, to take objection to the order 
passed on the application for review: and, he is now taking and 
making that objection. His first objection is that having regard 
tothe language of Section 624, the Court had no jurisdiction to 
make this order. Itis common ground that the Judge who 
made the order was not the judge who had delivered the judg- 
ment originally. Section 624 runs as follows : * Except upon the 
ground of the discovery of such new and important matter or 
evidence as aforesaid,’ which is rot suggested in the present 
case, ‘ or of some clerical error apparent on the face of the decree, 
no application for a review of judgment, other than that of a 
High Court, shall be made to any Judge other than the Judge 
who delivered it.” The ground upon which the review was 
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granted was that the leave or assent of the Court had not beer 
given on behalf of the minors tothe matter being referred to 
arbitration, and, it is urged that, having regard to section 462 of 
the Code of Civil Procedure such leave was necessary. That 
was the view taken by the Subordinate Judge who acceded to 
the application, and he allowed the application for review on that 
ground. Thedist question then is whether the case falls within 
Section 624 ; the ground for allowing the review I have stated ; 
as to whether it is sound or not, I will say a word in a moment. 
It was-certainly not upon the ground of the discovery of new and 
important matter or evidence, nor was it upon the ground of 
some clerical error apparent on the face of the decree, The 
language of ths section is clear ; and, reading the language in its 
ordinary signification, it seems to me that the Judge had no 
jurisdiction, not being the same Judge who delivered the judg- 
ment, to grant the review. This is sufficient to dispose of the 
matter, apart from the question that the order on the review 
which was against the appellant, was passed behind his back. 
In this view, it is not necessary to express any final opinion as to 
whether the leave or consent of the Court to the application by 
all the parties to refer the matter to arbitration was necessary 
under section 462. The present inclination of my opinion is, 
having regard to the case of ardeo Sahat v. Gauri Shankar (1), 
though I am not unmindful of the case of La&skmana Chetii v. 
CAinnatkambi Ghetti (2), that such leave or consent was not 
necessary. "e 

In these circumstances, the order of the 18th of November 
1905, made on review, appears to me to have been made without 
jurisdiction, and it is open to the appellant in appealing from the 
final decree to raise this question. 

The result, therefore, is that the appeal must be allowed, 
and the order on review, of the 18th of November 1905 must be 
discharged, and rhe appellant must have the costs of this appeal. 


A. T. M, ; Appeal allowed. 
(1) (1905) L L. R. 98 AIL 85. (3) (1900) I. L. R, 31 Mad. 826, 
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Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
RABIA KHATUN AND OTHERS 
v. 
RANI BILASHMANI DEBI AND ANOTHER.* 
Land Registration Aot (VIL af 1876), Seas. 78— Reguration. during pendency 
of suit, k 

If the name of a proprietor is registered under the Land Registration Act, 

during the pendenoy of a suit for rent by him, cnd the registration decree is 


produced in the oourse of the trial it must bə held that there is saene 
complianoe with the requirements of the Aot. 


Appeal by the Plaintiffs. 

Suit for rent. 

The facts appear from the judgment. 

Dr. Sarat Chander Banerjee (for M. Zahadur Rakim Zahid) 
for the Appellants. 

Babus Harendra Narain Mitra and Fogendra Chander Dutt 
for the Respondents. 

The judgment of the Court was delivered by 

Rampini J.—This appeal arises cut of a suit for rent, 
brought upon a kabuliat. The kabuiiat was not executed in 
favour of the plaintiffs, but in favour of a predecessor of the 
plaintiffs. The plaintiffs are now in pcssession of the land, in 
respect of the ownership of which the kabuliat was granted. 
The rent sued for accrued for certain £*arra talugs and certain 
thikmi lalugs. 

The lower appellate Court has given the plaintiffs a decree in 
respect of the shibmi talugs, but has disallowed the claim in 
respect of the kAartya talugs, on the grcund that the plaintiffs’ 
names have not been registered as owners thereof, under the 
Land Registration Act, and that the registration decree produced 
in the course of the suit and before the grant of the final decree 
by the first Court is not sufficient to justify a decree for rent 
being passed in the plaintiffs favou-. Furthermore, the 
Subordinate Judge has held that the provisions of section 81 of 
the Land Registration Act do not save the bar arising under 
section 78 of the same Act, inasmuch as the Aaduliat was not 
executed in favour of the plaintiffs, but in favour of one of their 
predecessors. 

The plaintiffs appeal to us and contend that the Subordinate 
Judge is wrong upon both points. 


* Appeal from Appellate Decree, No. 804 of 1903, against the decree of Babu 
Woopendra Ohandra G Sub-Judge, Dacca, datel the 9$th November 1904, 
modifying the decree of u Kal! Kumar Sarkar, Munmff, Dacca, dated thg 
Bist July 1908. 


THA OALOUTTA LAW JOURNAL. 


.[Vor. VIII. 


“We think it is clear that the Subordinate Judge is wrong in 
holding that the registration decree produced before the final 
decree in the suit was given,is not sufficient to justify the 
plaintiffs getting a decree fo- rent. We think that the Subordi- 
nate Judge has misread the ruling in the case of Alimuddin 
Khan v. Hira Lall Sen (1), which has been followed in the cases of 
Abul Khatr v. Meher Alt (2) and Harehkrishna Das v. 
Brindabun Shaha (3). We think it is clear from these rulings 
that if a registration decree is produced in the course of the 
trial of the suit, that is sufficient to justify a decree for the rent 
claimed being given to the plaintifs. We find that the names of 
the plaintiffs Nos. 1, 2, 3 and 6 have been registered in respect of 
the shares held by the plain-iffs! predecessor. The names of the 
plaintiffs Nos. 4 and 5 have not been registered ; but seeing that 
the names of the other four plaintiffs have been registered in 
respect of all the shares fcrmerly held by their predecessor, we 
think that is sufficient to justifv a decree being given. 

In these circumstances, it is unnecessary to consider the 
second point raised, namely, æ to whether the Subordinate Judge 
was right in saying that the written contract referred to under 
section 81 of the Land Registration Act must be a written 
contract between one of the parties to the suit and the prede- 
cessor of the other. 

We accordingly decree this appeal with costs. 

B. M. Appeal decreed. 


' (1) (1895) I L. R. 23 Cale. 87. (3) (1899) I L. R, 98 Calc. 712. 
(8) (1887) 1 0. W. N. 712. 


Before Mr. 9ustice Mookerjee and Mr. Fustice Casperss. 
SYED SHAH NAJAMUDDIN HYDER 


v 


SYED ZAHID HOSSEIN AND oTHERS.* 


Malikana, claim for— Tho Land Reputration Ad (VII of 1876, B. O.) Bee 78— 
Afslikana, not rent, 


Seotion 78 of the Land Regfstration Act is no bar to a claim for Malikana, 
whioh 15 not a claim for rent. 


Budi Sing v. Mussanct Nims (1) followed. 
Appeal by Defendans; No. 1. 
Suit to realise Malika. 
* Appeal from Appellate Decree No. 1247 of 1908, the deoree of 


C. W. E. Pittur, Esq., District Jndge of Gaya, dated 10th March 1005, affirming 
that of Babu Pramatha Nath Ohatterjoe, Munstff, Gaya, dated- Ist March 1904 


(1) (1869) 4 B. L R. 29. 
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The facts of the case and arguments appear sufficiently from 
the judgment. l 

Babus Umakali Mukerji and Lakshmi Narain Singh and 
Mouwi Mahammad Mustafa Khan ard Babu Satis Chandra 
Mukerji for the Appellant. 

Mouli Syed Shamsul Huda and Nuruddin Ahmed for the 
Respondents, 

The judgment of the Court was deivered by 

Mookerjee J.—T wo points have been taken on behalf of the 
defendant appellant in this case, namely rst, that the claim for 
Malikana is not maintainable by reason of the provisions of 
Section 78 of the Land Registration Act, and secondly, that the 
Maii&ana ought not to have been calculated upon the gross in- 
come of the estate. 

As regards the first point, it is clear that Section 78 of the 
Land Registration Act has no application, and does not bar this 
suit. That section provides that no person shall be bound to pay 
rent to any person claiming such rent ag proprietor of an estate 
in respect of which he is required by the Act to cause his name 
to be registered, unless the name of suct claimant shall have been 
registered under the Act. Under Section 3 Sub-Section (8), 
* proprietor’ means every person in possession of an estate 
or of any interest in an estate as owner thereof, and under Sub- 
Section (2) "estate" includes any land subject to the payment of 


land revenue, either immediately or proximately, for the purpose of 


which separate engagement is entered into with Government. 
The learned vakil for the appellants contended that the result of 
these definitions is to make the person entitled to Mat£ana a 
proprietor within the meaning of the Act. But even if this be 
conceded in favour of the appellant, it does not follow that 
Section 78 is a bar tothe present claim, because in order to bring 
the case within the terms of that sectior, it must be established 
that the sum claimed is rent. Now, as was pointed out by this 
Court in the case of Bhuli Singh v. Musiamat Nimu Behu (1), a 
claim for MaHkana is in no sense a clzim for rent. Sir Barnes 
Peacock C. J., observed that Ma/rkana is not rent, nor has it the 
elements of rent, because it is a right to receive a portion of the 
profits of the estate for which the Goverrment have made a set- 
tlement with another person, by reasor. of the neglect or failure 
of the real proprietor to come in and take a settlement. Afa/r£ana, 
therefore, is a right to receive something out of the collection of 
(1) (1800) 4 B, L. R. 3C A. 0, 
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the estate, and is an interest in immovable property, but by no 
stretch of language, can Mal:kana be treated as rent. No doubt, 
in that case, the question arose with reference to the terms of 
Section 1 clause 12 of the Limiration Act of 1859 ; but there is no 
reason to hold that the term “rent” has a different meaning in 
Section 78 of the Land Registration Act from what it has in the 
Limitation Act of 1859. The first contention of the Appellant 
consequently fails. 

As regards the second point taken on behalf of the appellant, 
it turns out, upon examination, to be really a question of fact. 
The judgment of the learned District Judge upon this point, may 
perhaps be open to criticism, as the origin of the MaZi£ana which 
is now claimed has not been. determined. The learned vakil for 
the appellant argued his case on the assumption that the claim 
was founded on Section 5 Sub-Section 2 of Regulation VII of 
1822. The learned vakil for the respondents, on the other hand, 
suggested that the claim might be founded on contract indepen- 
dent ofthe Regulation. It is impossible, upon the findings as . 
they now stand, to say with any approach to certainty what the 
precise nature of the Malikena claimed is. As, however, it is not 
denied that the plaintiffs are entitled to some M r/i£azta, we think 
that the best course to adopr would be to maintain the decree 
made by the learned District Judge, but to leave open the ques- 
tion whether the Ma£ana is recoverable upon the gross income. 
We may add that in the Courts below also, it was not disputed 
that the respondents were entitled to some Malikana. The dis- 
pute really was as to the amount which they were entitled to re- 
cover and the principle upan which that amount ought to be 
assessed. In the present appeal the same attitude has been 
maintained by the appellan:, and it has not been contended for 
him that the respondents are not entitled to any Afalkana 
at all. 

With these observations, we dismiss the appeal with costs. 


A TAL Appeal dismissed. 


Vou. VILE] HIGH OGURT, 


Before Mr. Y ustice Rampini and Mr. Y ustice Mookerjee. 
NAFFAR CHANDER PAL CHOWDHURY anp ANOTHER 
v. 

i MUNSHI MAHOMED KAYUN.* 

Cell Procedure Coda (Av XIV of 1888), Soca. 18 and 13— Hes fudioata— Roni, 
sult for— Mesno profits, sutt for, 

A purchased a tenure at @ sale for arrears of rent, and some time after, 
served a notice upon B, an under tenure-hoider, under section 167 of the 
Bengal Tenancy Act, A then sued to eject B, and to recover meme profits, 
The Court made a decree for ejeotment anc allowed meane profits trom the 
date of the service of notice under section 167, B preferred an appeal, 
During its pendency, A sued B for rent for the period between the date of his 


purchase and the date of the service of notice : 
Hold, (1) that the sult was not barred under section 19 of the Olvil 


Procedure Code ; 

Baja Ranjit v. Bhagabutty (1) applied, 

(2) that the suit was not barred under seccion 18, Civil Procedure Code, 
as A could not Join claims for rent and mesne profits in the previous suit, 

Appeal by the Plaintiffs. 

Suit for rent. 

The facts and arguments appear sufficiently from the 
judgment. 

Babu Amarendra Nath Bose for the appellants. 

No one for the respondent. 

The judgment of the Court was delivered by 

Rampini J.—This is an appeal against a decision of the 
District Judge of Nadia, dated the 8th December 1904. . 

The facts of the case are these. It appears that the plain- 
tiffs purchased the defendant's tenure, which was sold under the 
provisions of the Bengal Tenancy Act. They then served notice 
on the defendant under sections 167 ofthat Act. The defen- 
dant, however, did not deliver up possession ; and therefore the 
plaintiffs brought a suit for recovery cf possession and for mesne 
profits. That suit was decreed ; but it was held that the plain- 
tiffs were entitled to mesne profits fom the date of the service 
of notice on the defendant under section 167, and their claim 
for mesne profits from the date of the sale up to the date of the 
service of notice, that is, the 6th June 1901 was disallowed. 


* Appeal from Ap te deoreo No 891 of 1905 against the decree of 
F Mao-Blaine Esq. trict Ju Nadie, dated the 8th December 1904, 
affirming that of Babu Hem C Mukerji Munslff, Krishnagore, dated the 


13th August 1904. 
(1) (1900) 7 0. W, 5. 730. 
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The plaintiffs now brirg this suit, claiming rent for the 
period for which their claim for mesne profits has been disallowed 
in the previous suit. 

The Discrict Judge has held that the suit is barred by 
sections 12 and 13 of the Code of Civil Procedure. He has'held 
that it is bzrred by section 12 because the defendant in the 
previous suit had appealed to this Court and that appeal was 
still pending. He has held that the suit is barred by section 13, 
because the plaintiffs, he says, are now suing for exactly the 
same sum of money as in the previous suit, only now they are 
claiming it es rent, instead af mesne profits, and he adds that 
the plaintiffs are seeking by the device of altering a name to 
re-open a question previously decided as between them and the 
defendant. 

In our opinion the learned District Judge is wrong upon 
both points. In the case of waja Ranajit Singha v. Bhagabutty 
Charan Roy (1) it has been held that section 12 of the Code of 
Civil Procedure is no bar t» the maintainability of two suits at 
the same time under circumstances similar to those of the 
present case. But, however that may be, it is clear that section 
12 is not a bar to the presem: suit, seeing that the defendant's 
appeal has now been disposed af in favour of the plaintiffs. 

Then, we do not think that section 13 bars the suit, because 


"the plaintiffs claimed mesne profits from the defendant for the 


period during which they were held to be not entitled, seeing 
that it was found in that suit that their claim for mesne profits 
had only accrued from the dare on which the defendant's patni 
tenure was annulled. 'The plaintiffs could not well claim rent 
from the defendant in that suit, because it was not until the 
disposal of that suit that they saw that they were entitled to 
obtain rent; and they could not have sued for both rent and 
mesne profits in the same suit, because such claims arise out of 
different causes of action. 

In our opinion, the plaintiffs are entitled to rent from the 
period between the roth July 1900 and the 6th June 1901, 
because it is clear from tbe decision in the previous suit that 
during that period the defencant was the plaintiffs’ tenant. His 
putni tenure was not annulled until the date of the service of 
notice upon him; and during the previous period he cannot have 
been a trespasser, but must have been a tenant of the plaintiffs 
and the plaintiffs are entitled to rent from him. 


(1) (1900) 7 0. W. N. 730, 
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We therefore decree this appeal with costs, and remand the Civit, 
case to the lower appellate Court to ascertain the amount of 1906 
rent to which the plaintiffs are entitled. Naffar Obander Pal 
B. M. Appeal decreed,  Obowdhury 
. Munshi Mahomed 
Kayun, 
Rampini, J. 
CIVIL RULE. = 
Before Mr. Justice Harington and Hr. Fustice Mookeryee. 
BABURAM MANDAR Orvm, 
e e 
RAM SAHAI SAHOO.* ie 


Ciril Procedure Osde (Act XIV of 1888), Se. 3104—Bonofolal owner, if TON P 
entitled to apply—' Person whow gro»oeriy kas been sold,’ 
A beneflolal owner is entitled to apply urder section 810A far tho setting 
aside of a sale in execution of a decree for morey against the bemamisar. He 
is & person whose property has been sold under tae decree. 
Ram Chandra Dhondo v. Rahhmabai (1), Arjan Mollah v. Jadunath 
Roy (3), Erodo v, Pritkoe (8), Abdul Gani v. A. W. Duane (4) distinguished. 


Basi v, Ramkrishas (5) followed. 

Rule obtained by the Claimant. 

Sale in execution of a decree for money. 

The material facts and arguments appear from the judgment. 
Babu Digambar Chatterji for the Petitioner. 


Babu Saligram Singh and Moulvis Muhammad Tahir for 
the Opposite Party. 


The judgment of the Court was delivered by 


Mookerjee J.—This is a Rule calling upon the opposite 
party to show cause why the order of the Subordinate Judge 
should not be set aside on the ground that as the petitioner 
claims to be a beneficial owner of the sroperty sold, the lower 
Court was not justified in law in rejectimg his application to make 
the deposit under section 310À of the Code of Civil Procedure. 

It appears that in execution of a decree obtained by one 
Ramsahai Sahoo against Peary Singh mouzah Bishenpore was 
sold on the 25th May 1904. On the arst June following, the 


*Qivil Rule No. 8668 of 1004 against tae decision of Babu Mati Lal 


Haldar, Bubordihate Judge of Monghyr. . 
(1) (1808) L L. B. 48 Bom. 450. (8) 11903) L L. E. 26 Mad, 365. * 


(2) (1903) 7 0. W. N. 345. (4) (1892) I, L. B. 90 Calo. 418, 
: à (5) (1998) 10. W, N, 1&5. i 
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present petitioner made aa application to deposit the decretal 
money with the required campensation and costs under sec- 
tion 310A, on the ground tkat although the property in question 
stood in the name of the juGgment-debtor, the applicant was the 
person beneficially interested in it. 

The learned Subordinete Judge in the Court below has 
rejected the application witkout any investigation as to the title 
set up by the petitioner, an the ground that the petitioner was 
not competent to make the application under section 310A. 
Civil Procedure Code. Section 310 A provides that “ any person 
whose immovable property has been sold under this Chapter, 
may at any time within one month apply to have the sale set 
aside ” on his fulfilling the conditions mentioned in that section. 

It has been contended before us by the learned vakil for 
the petitioner that he is the person whose immovable property 
has been sold, and that consequently he is competent to make 
the application under section 310 A ; and in support of this con- 
tention, he has placed reliance upon the case of Abdul Gani v. 
A. M. Dunne (1). 

On the other hand, it has been argued by the learned vakil 
who appears to show cause, that inasmuch as the sale was in 
execution of a decree for money against the judgment-debtor, all 
that has passed at the execution sale is the right, title and interest 
of the judgment-debtor, that cansequently upon the case made 
by the petitioner himself his interest in the property has not been 
affected, and that therefore he is notthe person whose immovable 
property has been sold wi:hin the meaning of section 310 A 
The learned vakil for the opposite party has referred to the case ot 
Ramchandra Dhondo v. Rekhmabat (2) as an authority for the 
proposition that a person who has purchased a property which is 
afterwards sold in execution of a decree obtained against the 
vendor, is not entitled under section 310 A of the Code of Civil 
Procedure to have the executian sale set aside ; and the same view 
of the law appears to be borne out by the cases of Arjan Mollah 
v. Jadu Nath Roy (3) and Erode Mantkkoth Krishnan Natr v. 
Puthiedeth Chembakkosert (4). But we are of opinion that the cases 
relied upon are distinguishable, and do not help the contention of 
the learned vakil who appearsto show cause. We ar e also of opinion 
that the case relied upon by the vakeel for the petitioner, namely, 
the case of Abdul Gani v. A., M. Dunne (1) is distinguish- 


(1) (1892) L L. R, 20 Calo, 418, (8) (1903) 7 O. W, N. 948. 
(2) (1898) L L, B, 28 Bom, 460. (4) (1902) I. L, B. 26 Mad, 365, 
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able. That was a case in which the sale took place in execution 
of a decree for arrears of rent. It was held by this Court that 
where immovable property had been sold in execution of a decree 
against the ostensible owner as his property, under circumstances 
whigh make the sale binding upon the beneficial owner, such 
beneficial owner is entitled to come in under section 311 of the 
Code of Civil Procedure to have tke sale set aside. That 
decision is based on the ground that zhe beneficial owner, who 
is bound by the sale is a person whose immovable property has 
been sold within the meaning of section 311 of the Code of Civil 
Procedure. In the present case, the sake has taken place in exe- 
cution of a decree for money, and therefore, it cannot be said 
that the case of Abdul Ganz v. A. M. Dunne (1), is precisely in 
point. 

The case, however, which comes aearest to the present one 
is the case of Bast Poddar v. Ram Krishna Poddar (2), in which 
it was held by this court that the demamdar of a person whose 
immovable property is sold, is entitlec to apply to have the sale 
set aside under section 310A of the Vode of Civil Procedure. 
The learned Judges after pointing out that “the language 
of section 310A ought not to receive a too literal interpretation," 
went on to observe, "there is no queszion in the present case 
between the true owner of the property and the denamdar, nor 
would the setting aside of the sale at the instance of the latter 
prejudicially affect the title of the trus. owner. It is moreover 
immaterial to the other parties concerned whether the payments 
for which the section provides are made by one or by the other. 
The power of the benamdar to affect the property which he 
holds denami is recognised for many purposes. He may under 
certain conditions confer a good title on a purchaser and the 
true owner may be bound through his medium in other ways." 
These are observations which, it appezrs to us, are clearly appli- 
cable to the present case. No doubt, the sale has taken place 
in execution of a decree for money. Prima facte, all that has 
passed in execution is the right, title and interest of the judg- 
ment-debtor. But, nevertheless, if the beneficial owner subse- 
quently seeks to recover the property on the ground that his 
interest has not been affected by the execution sale, he may be 
met, and, under certain circumstances, successfuly met by a 
defence on the part of the purchaser, based on the doctrine of 
estoppel. Under such circumstances, it would be impossible to 


(1) (1802) 1. L. R, £0 Celo, 418. (3: (1896) 1 O, W. N, 185, 
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say that the beneficial owner is not the person whose immovable 
property has been sold within the meaning of section 310A, 

We must hold, accordingly, that the view taken by the Court 
below that the applicantis a person who has no Jocus standi to 
come under section 3104 is not well-founded on principle. 
The order of the lower Court must therefore be set aside, and 
the case remitted to it in order that it may investigate whether 
the applicant has a beneficial interest in the property. This 
course is in accordance with that followed by this Court in the 
case of Janardhan Ganguly. Kali Kristo Thakur (1), where the 
learned Judges pointed out that if an application be made by a 
person under section 310A ot the Code of Civil Procedure, on the 
allegation that he has an in-erest in the property sold, and if 
such allegation is challenged either by the decree-holder or by 
the auction-purchaser, the question must be determined by the 
Court upon evidence. 

The Rule, therefore, must be made absolute with costs; we 
assess the hearing-fee at two gold mohurs. 


N. E. B. Rule made absolute. 
(1) (1895) L L. R. 28 Oalc, 803. 


Before Mr. Fustice Harington and Mr. Fustice Mookerjee. 
MUSSAMUT KARIMAN 


v. 
A, E. FORBES.* 

Cieil Prosedure Code (Aot XIV gf 1888). Baos 108, 601 —Rule discharged by 
High Covri—Distrlat Judge—Power to ro-opoa question — Order setting 
asido ox parte deoroe— Appeal if open to attach is Patihan to iid Court 
— Facts tn judgmani— Affükdec.t,  nocosmary, 

An oa parts deoroo was set aside under section 108 of the Code of Oly! Pro- 
cedure by the Munmff. A rule to seb aside this order was discharged by the High 

Court. Subsequently on appeal from the final decree, the District Judge set it 


_ aside on the ground that the order ander section 108 was not proper. 


Hold, the District Judge had no jurisdiction to consider the propriety of 
the order, after the discharge of the rule by the High Court. 

Hold further :—It was not open to the plaintiff to challenge tho validity 
of the order in an appeal against tke final decree, Beotion 591 of the Code of 
Oivil Procedure, has no application to such a case, 

Ohintamoni v, Raghoonath (1) and Tasaddug v. Hayatuneteta (3) followed, 

Per Mookerjae J,— Where the facts In a petition to the High Court appear 
safficiently from the judgments of the lower Courts, no affidavit need be filed. 

Zamiran v. Fates Als (8) followed, 

* Ciril Rule No. 3909 of 1004 against the decision of Rabu Rajendra Kumar 
Bowe, District Judge of Purneab, dated the Bra TT 1904. .— 
(1) (1895) L L, R. 22 Oale. 981. (3) (1908) L L, B. 25 AlL 280, 
(8) (1804) L L: B. 33 149, 
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Rule obtained by the Plaintiff. sl 

Suit for rent. 1905, 

The material facts and arguments appear from the judgments, Musamat Kariman 
Moulte Sowghat Ali for the Petitioner. AHF m 
Babu Foy Gopal Ghosha for the O»posite Party. — 


The following judgments were delivered :— 


Harington J.—In this case a rule was issued calling on the 
opposite party to show cause why the jadgment of the District 
Judge complained against should not Ee set aside on the ground ` 
that he had no jurisdiction in the matter raised before him. 

In this case, the plaintiff bad succeeded many years ago in 2i 
obtaining an exparte decree in a rent suit brought against the 
defendant. The defendant subsequently applied to the Munsitf 
and obtained an order setting aside tne exparte decree and res- 
toring the suit for trial. 

The plaintiff obtained a rule from this Court calling upon 
the defendant to show cause why that order restoring the case 
should not be set aside, and when that -ule came on for hearing, 
it was discharged by a Division Bench of this Court who declined 
to interfere. The case was reheard. A decree was passed by 
the Munsiff. The plaintiff appealed to the District Judge and 
his appeal was successful. 

The District Judge held that the crder made by the Munsiff 
setting aside the exparte decree and res.oring the case for trial 
was one which the Munsiff had no ju-isdiction to make, and om 
that ground, he set aside the decree of zbe Munsiff made at the 
rehearing of the suit, and restored “he original exparte decree, 
In my opinion, even if it were open to the District Judge to 
question at the appeal the propriety of the order restoring the 
case for trial, (and I think it was not sc open), he would at any 
rate be concluded by the Judgment of this Court on the pearing 
of the rule. - 

The only ground on which the Munsiff’s order could be ques- 
tioned in this Court under Section 622 was that the Munsiff had 
acted without jurisdiction in restoring :he suit, or had acted in 
the exercise of his jurisdiction with . material irregularity in 
making the order which he did. The Court, it is true,.in its 
judgment does not express with precis‘on a view on the question 
of jurisdiction, but inasmuch as the Court has refused to dis: 
charge the Munsiff's order, it is clear the Court was not satisfied . 
that it was made without jurisdiction. That being so, I think; n 
the District Judge was not entitled to say that the whole of the 
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rehearing of the case before the Munsiffis a nullity, because he had 
no right to restore the case “ora rehearing. I also think, that 
with regard to the other point which has been argued before us, 
that even if it had not been for the judgment of the High Court 
in the hearing of the rule, still under Section 591, the alleged 
irregularity of the order restoring the case would not have been a 
matter affecting the decisior of the case, and so a matter which 
was open to ths District Jucge under Section 591. 

For these reasons, the rale will be made absolute, and the 
case remanded to the learned District Judge that he may hear 
the case on the merits. 

The petitioner will get his costs two gold mohurs. 


Mookerjes J.—I agree with my learned brother that this 
rule must be made absolute and the order of the Court below 
discharged. Apart from the question as to whether the order of 
the High Court on the previous occasion precluded the District 
Judge from entertaining the paint which was raised before him, 
it is quite clear that it was not open to the plaintiff to challenge 
the validity of the order paseed. under Section 108 of the Code of 
Civil Procedure in an appeal preferred against the final decree 
made in the suit after it had been restored. | 

The learned vakil who has appeared to show cause in this 
Court has relied upon the provisions of section 591 of the Code 
of Civil Procedure which lays down that “if any decree be 
appealed against, any error, defect or irregularity in any such 
order," (that is to say, an order against which no appeal is allowed 
under Ch. 43 of the Code) affecting "the decision of the case, may 
be set-forth asa ground of objection in the memorandum of 
appeal" Jt seemsto me to be obvious that an order setting 
aside an experte decree under section: 108 of the Code of 
Civil Procedure cannot be regarded as an order affecting 
the decision of the case within the meaning of section 591 
of the Code. This view is supported by the decision of 
this Court in the case of Chintamony Dass v. Raghoonath 
Sahoo, (1) In that case, M-. Justice Pigot pointed out that 
“the object af section 108 is to ensure that the defendant 
shall get a bearing, notwithstanding that he did not appear 
when the case was called on, if he had not been served 
with summons, or was prevented by sufficient cause from 
appearing. The first object and purpose for which Courts sit is, 
of course, that the parties shall bs heard ; the object of section 108 


(1) (1895) I. L. R, 23 Onlo, 061, 
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isto ensure, within reasonable limits zs to public convenience, 
that every defendant shall have a hearing. An order under 
section 108 is not appealable under section 588. Unless an order 
under that section is appealable by reason of its being an order 
affecting the decision of the case, it is not appealable under 
section 591. Now, in one sense, it affects the decision of the case, 
because it ensures a decision upon the merits and sets aside a 
decision which has not been obtained upon the merits, but we 
cannot think that that can be an ‘affeczing’ within the meaning 
of the words ‘ affecting the decision of zhe case.’ We think that 
the words ‘affecting the decision of tae case’ must be taken to 
mean ‘affecting the decision of the zase with reference to the 
merits of it,’ and that an order under section 108, which merely 
ensures a hearing upon the merits, can not be considered to be 
an order ' affecting the decision of the case’ under section 591." 
In this view of the scope of section 591 I entirely agree, and I 
find that it has been accepted as good law by the High Court 
at Allahabad in the case of Zasaddug Husain v. Hayat-un-nissa (1). 
In that case Sir John Stanley points oat that “the intention of 
the Legislature was that an order setting aside an experte decree 
should be final," and that by no stretch of language can an order 
under section 108 be regarded as an order affecting the decision 
of the case on the merits It is clear, therefore, upon these 
authorities as well as upon principle that it was not open to the 
plaintiff to challenge the validity of the order under section 108 
in the appeal which he preferred against the decree made by the 
Court of first instance after the case had been restored. 

It has been suggested by the learned vakil who appears to 
show cause that assuming that the decree made by the learned 
District Judge is erroneous, it is not competent to this Court to 
interfere under section 622 of the Code of Civil Procedure, 
inasmuch as that decree is founded merely upon an erroneous view 
of the law. I am unable to accede to this contention. No 
doubt, the learned District Judge has committed an error of law 
in construing section 591 of the Code of Civil Procedure as 
conferring jurisdiction upon him to examine the validity of 
the order passed under section 108; but if a subordinate 
Court, by reason of an erroneous view of tho law, assumes a 
jurisdiction which it does not possess, it is competent to 
this Court to interfere under the provisions of section 622 
of the Code of Civil Procedure. It was also suggested by the 

(1) (1008) L I, R. 25 AU £80, 
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learned vakil who appears tp show cause, that this Rule ought 
not to be heard, inasmuch as the petition upon which it had 
been obtained is not supported by any affidavit. I do not think 
that this contention ought to prevail, for, as pointed out by, this 
Court in the case of. Zamiran v. Fateh Ali (1), “ when a petition 
to the High Court states facts which are matters of record and 
which are supported by copies of the order passed by the Court 
below, such a petition need not be supported by an affidavit." 
The facts upon which the petition to this Court was made, 
appear from the judgment of the learned District Judge, and it 
was not neccessary, therefore, for the petitioner to put in any 
affidavit in support of this application. 


N. E, B. Rule made absolute, 
(1) (1904) L L. R. 82 Calc, 146, 


CRIMINAL REVISION. 


Before Mr. Fustice Stephen and Mr. Fustice Holmwood. 
NARSINGH PRASAD SINGH AND OTHERS 


v, 
THE KING EMPEROR.* 


Workman's Breach of Contra Aot (XIII of 1860)—Hegidexos of martor or 
oomplainasi— Outside Presidency Towns— Bempiry of term of oontraot — 
Enjoroing conirac— Hswra of wonsy advanood — Punishsent for ROn- 
rater na, 


The provisions of the Workman's Breach of Contract Aot apply to areas 
to which the Act has bean extended by section 6, and this notwithstanding 


that the master or complainant may not reside or carry on business ina 
Presidency Town. 


Held further (Stephen J. s&ubiaxte) —The remedies under section 3 of 
the Act are interlocked and interdependent. If one has lapsed, the other has 
lapwed also. The master has the option of enforcing the return of the money 
advanoed or the performance of the contract. If the option has become impos- 
sible by the expiry of the term, the Magistrate's jurladiotion is gone, 

Khoda Bukih v. Moti Lal (1) followed. 

Rule obtained by the urtificer. 

Case for breach of contract as a workman. 

The facts and arguments appear sufficiently from the 
judgments. 

* Oriminal Revimon No 75 of 1908 for questioning proceedings pending 
before Babu Nanda Lal Bagob!, Deputy Magistrate of 24-Pergunnahs. 

(1) (1906) 11 O, W. N, 246, 
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Mr. Hug and Babu Atulya Charan Bose for the Petitioner. 
Mr. A. Chaudhuri and Babu Terak Chandra Chakravartt 
for the Complainant. 
" C. A. V. 
The following judgments were delivered : 


Stephen J.—The petitioners are alleged to have entered 
into a contract at or near Patna with one Narangi Persad to work 
for him at certain brick fields in the neighbourhood of Calcutta, 
for a period ending on the 31st of May. now passed. It is said 
they received an advance of money on account of the work that 
they contracted to perform, and subsequently wilfully and with- 
out lawful or reasonable excuse refused to perform it. A com- 
plaint was accordingly made against them by Narangi Persad 
under section 1 of Act XIII of 1859 on zhe Sth of Mach 1908, and 
the case was transferred to a Deputz Magistrate who made an 
order against one of the persons charged with which we are not 
at present concerned. A rule has ncw been granted calling on 
the District Magistrate of the 24 Pergaaas to show cause why the 
proceedings against the other persons who contracted to serve 
Narangi Persad should not be quashed as being without jurisdic- 
tion. The Magistrate considers that tkere is no objection to the 
jurisdiction of the trying Court, but also offers no objection to 
the proceedings being quashed, as he considers it probable that 
the case has been falsely instituted at the instance of the peti- 
tioners zeminders. We have however heard counsel on behalf 
of the complainant, which I consider was correct procedure as the 
present proceedings are in fact undertaken to enforce his civil 
right. 

The argument in favour of the rule, to show that the 
Magistrate bas no jurisdiction is twofold. That which goes the 
more to the root of the matter is that zs the complainant does not 
reside or carry on business in a Presidency Town, he cannot claim 


any remedy under the Act. An argument of more restricted ' 


scope is that asthe term of the con-ract has now expired, the 
complainant’s remedy is gone. 

The first argument may be stated thus. The Act confers on 
certain persons, namely masters and employers residing or carry- 
ing on business in any Presidency Towr, the privilege of enforcing 
their civil rights by a penal remed~ enforceable by criminal 
procedure. The workman or the place where he contracts to do 
his work, may be anywhere, but the remedy is to be sought from 
a Magistrate of Police, which mean: a Presidency Magistrate, 
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When the Act is extended by section 5, the only effect of the 
extension is to enable officers-specially appointed to exercise the 
functions of a Magistrate of Police, and the privilege of person 
residing or carrying on business in Presidency Towns is not 
extended to any one else, I cannot agree with this argument. 
The curious effect attributed, and as it seems to me rightly 
attributed to zhe Act, in enabling a Presidency Magistrate to 
enforce a contract made and to be performed anywhere in 
British India, no doubt lends some colour to the suggestion that 
the extension of the Act has no effect except to provide for its 
enforcement at or near the place where it was made, or is to be 
performed. But had this been the intention of the Legislature, I 
do not think they would nave mentioned the extension of the 
Act. Also, I consider that the language of section 5 shows that 
the extension of the Act meens the extension of the whole Act, 
that such extension is something more than merely conferring 
certain powers on the officers mentioned, and that giving them 
those powers is merely ancillary to something else. If this is so, 
the only other effect that the extension can produce is to confer 
on persons residing and carry:ng on business in the area to which 
the Act is extended the orivilege conferred by the Act on 
persons similarly situated in ~egard to the Presidency Towns. 

That a practice has beer fallowed for nearly fifty years is no 
proof that it is legal. But when we find that the Act has been 
extended to all the Collectorates in the Bombay Presidency, to 
all the Districts of Madras, to the Town and Cantonment of 
Rangoon, and to the tea Districts of Assam and Darjeeling, it is 
impossible ‘to suppose -that the privileges it confers were not 
intended to be exercised, and were not in fact exercised, by 
persons who resided or carried on business in those places and 
did not do so in a Presidency Town. And I cannot find in the 
numerous reports of cases that have arisen under this "Act that 
the exercise of such a privilege has ever been challenged. Conse- 
quently, I am of opinion thar a master or employer residing or 
carrying onj busines in a plece to which the Act is extended has 
the same rights as are conferred by the Act on masters or 
employers resident or carrying on business in any Presidency 
Town, and that the first ground I have mentioned on which we 
are asked to make this rule <bsolute fails. 

As to-the second argument in support of the rule,’apart 
from authority, I cannot regard itassound. It was long ago 
decided in this Court that the Magistrate cannot order the 
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workman to perform his work after the term of the contract 
has expired, Zn re Chikka Putta (1) and Jn re Matha Goundan (a), 
and the same view was recently taken by this Court in 
Khoda Buksk v. Moti Lal 9ahari (2). The reason for this I 
suppose to be that after the term of the contract is expired, 
the workman cannot perform his contract "according to the 
terms of his contract." But I can not see why the expira- 
tion of the term of the contract should deprive the complainant 
of his right to exercise his option of asking for the recovery of 
the money he advanced. The option between the too remedies 
is that of the complainant, and not of the person complained 
against, and the fact that one remedy would be infructuous, does 
not seem to me to deprive him of the other. I consider that the 
complainant's right to recover the money he has advanced 
continues till it is repaid to him, subject to the effect of the 
Limitation Act of which there is no question here. This seems 
to me to be so, particularly when, as ıs the case here, the 
complainant instituted proceedings at a time when both remedies 
were open to him, and it is only this rule that has prevented him 
from exercising his option, Tnis view is in agreement with that 
of the Madras High Court in. Queen Himpress v. Konda (4), but 
the decision in the Khoda Buksh v. Moti Lal (3) seems to meto be 
8 direct authority the other way. lt is there laid down that 
where the term of the contract has expired, “ the contract cannot 
be specifically enforced" or “the money recovered." I must 
respectfully dissent from this view, but I do not consider the 
decision as odtter. Owing to the view taken by my learned 
brother, the case cannot be referred to a Full Bench, and I have 
therefore no choice but to follow this decision. I therefore 
agree that the rule must be made absolute. 

Holmwood J.—1 think this rule should be made absolute. 
It is unnecessary to recapitulate the facts which are sufficiently 
set out in the judgment of my learned brother. 

In my opinion the remedies under section 2 Act XIII of 
1859 are interlocked and interdependent, and if one has lapsed, 
the other has lapsed also. 

This is the view that was taken by this Court (Mitra J. and 
myself) in the case of Khoda Buksh v. Mott Lal Fakari (3), to 
which I was a party. The law has, it is true, been much more 


(1) (1884) Weir's reports O. E, No. 777—88 p. 470. 
(8) (1884) Weir's Rep. O. R. No, 770—83 p. 471. 
(3) (1008) 11 0. W, N, 347, (A) (1893) L L. R. 16 Mad, 347. 
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stringently interpreted in Madras, Bombay and Allahabad, but 
I prefer to follow the spirit of rhe rulings of this Court. 

The offence created by the Act is not the neglect or refusal 
of the workman to perform his contract, but the failure on his 
part to comply with an order made by the Magistrate directing 
the workman to repay the money advanced or perform the 
contract. Arar Emperor v. Takasi Nukayyo (1) The com- 
plainant has the option of repudiating the contract and getting 
the money Lack, or of keeping to the contract and getting the 
work done. Imprisonment is imposed as the punishment for 
refusing either of these remedies, but no fine or imprisonment 
is provided zs a punishment after the contract has been broken 
and expired. The option being the return of money advanced, 
or the performance of the contract while it is still running, it 
seems to me that the Magistrate's jurisdiction is gone if the 
option has become impossible. The complainant must exercise 
that option w-thin the time the contract is running. He cannot 
come after the contract has expired and say, '" now I have no 
option but I want my money back." The very fact that he has 
no option throws him on his ordinary civil remedy. 

As regarda the enforcing af the remedy, if it has been duly 
sought within the time before the contract has expired, I do not 
think any hard and fast rule can be laid down, but as to the 
exercise of the option Jam car and the circumstances of this case 
fully bear me »at. 

In the case that has been tried out and which forms the 
subject of another rule, the aption chosen by the complainant 
was that the work should 5e completed, but now that the time 
has expired im the other cases, the complainant merely wants his 
money back o- rather wants ro punish the accused with imprisons 
ment for failing to return the money. The Magistrate of the 
District in skewing cause ‘or the Crown considers that the case 
is a more thar doubtful one and recommends the quashing of the 
proceedings. We heard the learned counsel for the complainant 
very fully, and the impression left on my mind was that these 
cases are now being pursued to secure the punishment of the 
accused and not to secure the legal remedies under the Act. 

There is ample authority for holding that the enforcethent 
of the contrast cannot be asked for after the time fixed has 
expired. Vide Weir 470, 47r and 473 and the dicium in 11 
Calcutta Weekly Notes extending this doctrine to the recovery 


of the money has my fullest concurrence. 
(1) (1901) L L. B. 24 Mad, 600, 
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It was pressed upon us by learned counsel for the applicants 
for revision that the extension of the Act by a Notification 
under section 5 does not extend the place of residence cf 
the complainant which is fixed by the Statute within the 
Presidency Town and the limits of a Presidency Town cannot 
be extended by extending the Act. Eut it appears that this 
Act has as a matter of fact been working in Bombay, Madras, 
Assam and elsewhere throughout the Districts for many 
years without objection, and however sound this technical 
objection may be asa question of draft:ng, it is too late to raise 
it now. The doctrine of Factum Valet appears to apply, and the 
ordinary rules for the interpretation of Statutes also seem to favour 
the contention that the extension of the Act extends all its 
incidents, even though in terms the extension of the residence of 
complainants is impossible. 

But, for the reasons I have already given, I am of opinion 
that these rules should be made absolute and further proceedings 
dropped. 

N. K, B. Rules made absolute : proceedings quashed. 


APPELLATE CRIMINAL. 


Before Mr. Fustice Brett and Mr. Fustice Ryves. . 
RAM PROSAD MAITY. 


v. 
THE EMPEROR.” 
Penal Oode (Act XLV af 1860), Bec, 471— Diskonastly or frandulently wring 
as genuine a forged dooumont—Dishonest or fraudulent intention — Reosipt 
Sor doouments‘actually found— Forgery. 


1908. 
sangan 
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Accused was charged with having fraudulently or dishonestly used a , 


document which purported to be à receipt granted to him by the manager of a | 


Ward's Estate for certain papers, and which renetpt was alleged to be false. 
Bubsequently, some of the papers mentioned in the reoerpt were on search found 
in the estate offloe, while the other papers had not been searched for. 


Held, that these facts were not sufficient to shcw that user of the dooument - 


was fraudulent or dishonest or that the acoused had committed any offenoe. 
Held further; If the papers had aotually bean deposited in the offioe and 
the accused had subsequently prepared a false reosipt for them, it would not 
be forgery. 
Appeal by the Accused. 
Conviction under section 471, Indian Penal Code: 
* Appeal No. 389 of 1908 against the deolsion of E. E, Forester Faq., 


Sessions Judge of Midnapore disagresing with the arsemors, dated the Blet 
March 1908. 4 
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The facts appear from the judgment. 

Babu Dasarathi Sanyal for the Appellant. 

Babu Srish Chunder Chowdhury for the Crown. 

The following judgment was delivered : 

The present appellant has been convicted under Section 471 
of the Indian Penal Code o; fraudulently and dishonestly using 
as genuine a forged document knowing it to be forged, and has 
been sentenced to rigoroas imprisonment for one year under 
that section. 

Both the assessors were of opinion that the appellant was 
not guilty, but the Sessions Judge disagreeing with them found the 
appellant to be guilty and convicted him and sentenced him as 
already stated. 

The document in respect of which the offence is said to have 
been committed is a receipt for certain papers which the appel- 
lant is said ro have produced before the manager of the estate of 
Gopendra Nandan Das Mohapatra after that estate had been 
taken over by the. Collector under the Court of Wards. The 
receipt purported to be a receipt given to the appellant by the 
proprietor af the estate, Sopendra Nandan Das Mohapatra, for 
certain papers which the present appellant had to deliver over as 
Amin or Tehsildar of the estate. 

It appears that after the Court of Wards had taken over the 
estate, there was some delzy on the part of the appellant in com- 
plying with the request of the manager to hand over the papers 
and, that in the end the accused put in the receipt which is 
‘alleged to befalse. To prove that the receipt was a forged receipt, 
‘the evidence of the propristor Gopengra Nandan Das Mohapatra 
taken before the Magistrate, was pub in and received in the 
Sessions Court. That witness certainly denied that he had given 
any receipt for any papere to the appellant, but his denial is con- 
siderably discounted by the fact that in the end of the evidence 
he said thar his memory kad become somewhat dim owing to old. 
age and illness, and that ‘he would not be able to give in detail 
an account of what he did on the day before yesterday.” No 
other witness was produced to prove definitely that the receipt 
which the present appellant produced was not a genuine receipt 
which he had received fram the proprietor. The receipt as we 
have already stated was for certain papers which it was alleged 
the accused had failed to deposit in the office of the estate and 
which he had failed to deliver over to the manager on demand. 
The manager after receiving the receipt from the appellant and 
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apparently after taking the statement of the proprietor came to 
the conclusion that the receipt was a false receipt, and he took 
the sanction of the Collector on behalf of the Court of Wards to 
prosecute the present appellant for fo-gery and for using as 
genuine the forged document. After, however, the sanction of 
the Collector had been given to the prosecution of the appellant, 
a search for the papers appears to have 5een made in the office 
of the estate, and from the judgment of the learned Sessions 
Judge it appears that some of the documents referred to in the 
receipt produced by the present appellant, were found in the 
office. The manager appears to have said that after he had 
heard that certain documents had been discovered, he stopped 
the search and did not think it necessary to ascertain whether 
in fact the other documents referred t5 in the receipt had been 
made over to the office. The learned Sessions Judge appears to 
hold that on the facts found the offence 5f using fraudulently and 
dishonestly as genuine, a forged document, was proved. We are 
unable to take that view. In this case, in order to support the 
charge against the appellant, the prosecction had to prove in the 
first instance that the document, (the receipt), was a forged docu- 
“ment and not merely that it was a false document. It was there- 
fore necessary for the prosecution to prove that the appellant had 
made the document or that the document had been made by 
somebody else with one of the intentions stated in Section 463, 
Indian Penal Code ; so far as we can gatter from the judgment of 
the lower Court, no attempt was made tc prove that the receipt, 
if false, was made with any of the intentions stated in that 
section.. 

Further, in order to support the chzrge under Section 471, 
Indian Penal Code, it was essential for the prosecution to prove 
that the use of the receipt was fraudulent or dishonest. In this 
case, the prosecution does not appear to have made any substan- 
tial attempt to prove that in using the document, supposing it to 
be a false document, the accused had any fraudulent or dishonest 
intention. The evidence for the prosecution, we have already 
mentioned, fails to prove that the parers referred to in the re- 
ceipt had not been all received in the office of the estate, and that 
being so, the prosecution have in the first instance failed to prove 
any dishonest or fraudulent object for which the appellant is said 
to have made use of the document. If in fact all the papers 
referred to in the receipt had been deposted by the appellant in 
the office of the estate, and if afterwards he preferred a false 
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receipt acknowledging on tke part of the landlord or propriétor 
- the receipt of those documents, that would not amount to forgery, 


nor would the use of that document amount to fraudulently ‘or 


‘dishonestly using a forged cocument, as it would be clear that the 


documents having in fact been deposited in the office, the appel- 
lant could hzve had no fraudulent or dishonest intention. 

In this case we are of opinion that the prosecution has 
failed to prove the facts necessary to support the conviction 
against the accused. 

We therefore set aside the conviction and sentence and ac- 
quit him and direct that he be discharged. 

N. E, B. Conviction set aside ; Accused acquitted, 


: CRIMINAL REVISION. 
Before Mr. Sustice Brett and Mr. Fustice-Ryves. 
-ISWAR CHANDRA GHOSHAL 


^ €. 


THE EMPEROR.* 


- Ponal Code (Act XLV of 1800), Eso. 176— Intantionally omstting to produce a 


document— Accused. parson— Fucriminating doowmeni— Liability to produse 
—Crininal Procedure (oda (Ax V af 1898), Soo. 94. 


An accused parson cannot be oalled upon, under section 94 of the Oriminal 
Procedure Code, to produoe a document which would incriminate himself. His 
failure to do so 18 not en offence under section 175 of the Indian Penal Oode, 


Rule obtained by the Accused. : 
Conviction under section 176 of the Indian Penal Code. 


The material facts anc arguments appear from the judgment. 
Babu Fyoti Prashad Sarvadhikari for the Petitioner. 
The judgment of the Court was delivered by 


Brett J.—No body appearing to oppose this Rule, we think 


“it must be made absolute. 


It appears that the accused while on trial for offences under 


“sections 471 and 193 of th» Indian Penal Code was directed to 


produce a certain rent receipt which had been fled in a civil 
guit by him or on his behalf and which had been returned. The 
document was not produced, and in consequence the prosecution 
against the accused for offences under sections 193 and 471, 
Indian Penal Code, was abandoned and the accused was discharged, 


' as in the absence of the receipt there were no materials on which 


on Case No, 748 of 1908, e order of Moulvi 


* Criminal Revin 
? Yusuf Ali, Deputy Magistrate of Puralia, dated the 16 th June 1008 
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to prove the charges against him. Thereafter, the case in respect 


of which the present Rule was issued was instituted against the ~ 


accused under section 175 of the Indian Penal Code for intention- 
ally omitting to produce the receipt which he was legally bound 
to pfoduce, The defence of the accused was that he had handed 
over the receipt to his muktear to produce it in Court but the 
muktear had suddenly died and the receipt could not be found. 
This story was disbelieved and the Magistrate convicted the 
accused of an offence under section 175, Indian Penal Code, and 
sentenced him to two months’ simple imprisonment. 

This Rule was subsequently obtained by the present peti- 
tioner, the accused, calling upon the Deputy Commissioner to 
show cause why the conviction and sentence passed on the 
petitioner under section 175, Indian Penal Code, should not be 
set aside on the ground -that the Deputy -Magistrate erred 
in law in convicting the petitoner under section 175, and that 
upon the facts proved, the conviction was not warranted by law. 

In our opinion the conviction cannot stand. The provisions 
of section 94, Criminal Procedure Code, cannot be taken to apply 
to the case of an accused person on his trial to whom a notice 
has been issued to produce an incriminating document. 

The learned vakil who has appeared to support this Rule 
contends that to hold otherwise would be to go contrary ‘to the 
principles laid down in the Code of Zriminal Procedure, in sec- 
- tions 342 and 343 amongst others. We think the contention is 
sound, and are of opinion that the omission on the ‘part of the 
accused, the present petitioner, to produce the document, suppos- 
ing that there was such an omission, was not an act sufficient to 
constitute an offence punishable under section 175, Indian Penal 
Code. , 

We, therefore, make the Rule absolute, set aside the convic- 
tion and sentence passed on the presen: petitioner, and acquit him, 
and direct that he be discharged. ~ 


N. K, B. Rule made absolute < Accused acquitted: 
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APPELLATE CIVIL, 


Before Sir Francis W. Maclean, K. C. I. E., Chtef Justice and 
Mr. “ustice Doss. 
JOGENDRA NATH ROY AND OTHERS 
v. : 
KRISHNA PRAMADA DASI AND OTHERS." 
Bengal Tenancy Act (VIII of 1885), Chap. X—— Rooord of rights—Altsration 
of entries—Reyular rui, maintainability ef— Special prooedwre— Beos. 
106, 108. 

No regular suit can be maintained for the alteration and correction of 
entries in a record of rights, The special procedure in sections 106, 108 of 
the Bengal Tenansy Act must be folowed, 

Appeal by the plaintiffs. 

Suit for correction and elteration of entries in a record of 
rights. 
The material facts and arguments appear from the judgments. 
|. Babu Surendra Chandra Sen for the Appellants. 
Dr. Rash Behary Ghose Babus Provash Chandra Mitter and 
Atul Chunder Dutt for the Respondents. 


The following jadgmenta were delivered : 


Maclean C. J.—This is a suit for the alteration and correc- 
tion of certam entries mace in the record of rights published 
under Chapter X of the Bengal Tenancy Act. The real question 
is, whether the plaintiffs are entitled to maintain the suit. Both 
the Munsiff and the Subordirate Judge have held that the suit 
is not maintzinable, and that the plaintiffs should have pursued 
the special remedy which is given them either under section 106 
or under section 108 of the Bengal Tenancy Act. They have 
not done so. 

It appears that at the instance of defendant No. 1 a survey 
was made and a record of rights prepared by a duly appointed 
Settlement Officer, in respect of all lands situated in village 


"Sarulia, In the course of the settlement proceedings, the 


plaintiffs claimed certain lands as rent-free and certain other 
lands as included in their zemindari, which the Settlement Officer 
had recorded zs forming part of the defendant No. 1’s zemindari. 
Both these objections were heard by the Settlement Officer, 


* Appeals from Ap Decree Nos. 1172, 1198 to 1198 of 1908, against 
the decision of Babu Purna Ohandm Ghose, Subordinate Judge, Khulna, dated 
the 29th March 1906, affirming that of Babu Hem Chandra Mitter, Munsiff, 
Batkhira, dated the 15th August 1005. 


Wor, VIIL] HIGH OOURT 


and the plaintiffs claims were not successful. Entries were 
then made in the finally published record of rights, and defendant 
No. 1 on the basis of such entries app ied, within two months, 
for the settlement of a fair and equitable rent. Then the plain- 
tif instituted the present suit. Th2 question is whether the 
suit wil or will not lie. The Bengal Tenancy Act was passed 
nearly a quarter of a century ago, bat no authority has been 
produced before us to show that the suit will lie. This portion 
of the Act deals with a special matter—the settlement by the 
Revenue Authority of the Record-of-r:ghts ; and, special proce- 
dure is provided for challenging the decision of the Revenue- 


~- Officer ; presumably the proper course for the plaintiffs would 


have been to have instituted a suit under section 106, and under 
section 108 ; on their application, the Revenue Officer could have 
revised his decision under sections ros, 106 or 107 of the Act, 
But neither of these courses was taken. I agree with both Courts 
that the present suit does not lie; and, Ithink that the appeals 
must be dismissed with costs. : 

Doss J.—I agree. I desire to add a few words : section 106 
of the Bengal Tenancy Act has been amended by Act ITI of 1898, 
and by that Act much wider powers have been conferred on the 
Revenue Officer than those he had under the original section 
as it stood before its amendment. Under section 106 as amended, 
the Revenue Officer has power to haar and decide, amongst 
several other things, any dispute be-ween the landlords of 
neighbouring estates. That implies that the-Revenue Officer has 
power to decide questions relating to boundaries, for the pur- 
poses of preparing the record of rights. That being so, it is difficult 
to see how a regular suit can be brought in the Civil Court for 
the same purpose. 

Moreover, the provision contained ia the second paragraph of 
section 106 points to the same conclusioa. It runs thus: “ Pro- 
vided that the Revenue Officer may, subject to such rules as the 
Local Government may prescribe in this behalf, transfer any 
particular case or clàss of cases to a competent Civil Court for 
trial.” If in addition to, or in lieu of the special remedy pres- 
ctibed by section 106, a regular suit may be brought in a Civil 
Court for the same purpose, it is difficult to appreciate the utility 
of a provision which empowers the Revenue Officer to transfer a 
case to a competent Civil Court for trial 
N. K. B. Appeals dismissed, 
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Before Mr. Fustice Holmaood and Mr. Fustice Sharfuddin. 
MUKTAEESHI DASI 


: v. 
PULIN BEHARY SINGH AND OTHERS. * 
Bewgal Tenancy Ao (VIII of 1885), Bec. 9— Or otherwise — RysdHem 
generít— Mortgage lien, if subsins. 

The words ‘or otherwise’ in aeotion 13 of the Bengal Tenancy Aot, must 
be construed * Afurdsm generis,’ and danot tnolude the case of a holding reverting 
to the landlord an the faflure of che tenant's heirs. 

Badan v, Rajeswari (1) followed. 

In such a case the lien of a mortgagee to whom the tenant had 
mortgaged the halding, does not su2wist. 

Appeal by the Plaintiff. 

Suit for declaration of title as a mortgagee. 

The material facts and arguments appear from the judg- 
ment. 

Babus Nelini Ranjan Chatterji and Rajendra Chandra 
Chakravarti for the Appellant. 

Babu Sajani Kanta Sisha for the Respondents. 

C.A. V. 

The following judgmen: was delivered by 

Holmwood J.—A deceased occupancy raiyat, named Bicharam 
Gosain, mortgaged his holcing of 74 bighas to the plaintiff in 
Asar 1309. He subsequently died, leaving one brother Banamali, 
who “has also died without leaving any heir, and the landlord has 
taken over the holding. The plaintiff sued the landlord defendant 
No, 2 and two other persone, Nobin Chundra Gosain, defendant 
No. 1, and his wife defendant No. 3, who, he alleges, are in occupation 
of the land. It is not contended that they are in any way the heirs . 
of Bicharam, but defendant No. 1 who appeared said that his wife 
defendant No. 3 got the land as a gift from Bicharam. The 
Munsiff in the first Court d-sbelieved the story of gift and found 
there was cause of action against defendant No. 1 as he was in 
possession. He also found that the vesting of a jote in the 
landlord on failure of the heirs of a deceased tenant cannot 
destroy a subsisting mortgage lien. He -accordingly gave the - 
plaintiff a mortgage decree. 

In appeal the learned Subordinate Judge found that defen-. 
dants Nos. 1 and 3 had mo subsisting interest in the land and 


* Appeal a naa Qi Desrea No. 1919 of 1906, against the deaiston of 
Bubordinate Judge, Birbhum, dated the 4th July 


1908, Beksan Neg of Babu Siddheshwar Ohakravartl, Munatff, Buri, dated phe 
S$rà November 1908. 
(1) (1905) 3 0, L, J. 870, 


Vor. VITI,). HIGH OORT. 


against this finding nothing has been urged before us. As regards 
the vesting of the holding in the landlord defendant No. 2, he 
held that under section 26, Bengal Tenancy Act, there is no 
saving clause respecting the right of thi-d persons as sub-lessees 
or mortgagees and that the landlord defendant No. 2, therefore, 
did not take the holding subject to plaintiff's mortgage. 

As regards the question of transferability, he rightly held 
that it does not arise in his view of the case though he decided 
in fact against the custom as regards the jote in suit. 

lt is urged before us in second appeal that the words of 


—  Aection 22 of the Bengal Tenancy Act "by transfer, succession or 


otherwise" embrace all cases of devolution or vesting from 
whatever cause arising, or that in any case they embrace the case 
of vesting by death of the tenant without heirs under section 26. 
But in construing words like “ or otherwise” it has always been 
held that the matters reserved must be -eyusdem generis! and 
this is very clearly brought out in the case of Badan Chandra 
Das v. Rajeswari Debya (1), to which one of us was a party, in 
the case of surrenders. The proposition stated in the placitum 
to that case, “The terms transfer, succession or otherwise in 
section 22 Bengal Tenancy Act do not mean and include a 
surrender ; the expression ‘or otherwise’ as used in the section 
means ‘or ina similar way, " does not it istrue find a place in 
these exact words in the judgment ; but zhe latter part of the 
proposition is treated as settled and requiring no exposition, and 
it is then said that had there been any surrerder of an occupancy 
holding the landlord could not be said to have acquired the land 


by transfer, succession or otherwise within the meaning of the. 


section, 

This way of stating the proposition was enough for the 
purposes of that case, but we wish to fully acopt the rule as it is 
laid down in the head-note of the case, as we are of opinion that 
this is a correct statement of the law. 

It is clear from the special provision in section 86 clause (6) 
of the Bengal Tenancy Act that section 23 does not govern a 
surrender, since special provision had to be made in that clause 
for the saving of an incumbrance secured by a registered instru- 
ment and no other rights of third parties are recognised. It is 
also clear that the class of cases referred to in section 22 where the 
interest of the landlord and the tenant in the holding became 
united by transfer, succession or other devolution in a representa- 

(1) (1806) 3 O, L, J, 570. 


326 


OIV In 
1908. 
Muktakesh! Dasi 
Palin Behary Singh. 
Holmwood, J, 


5 


THE OALOUTTA LAW JOURNAL. [Yon VOL 


tive capacity is wholly distinct from the class of cases where the 
landlord re-enters a vacanz holding by virtue of his original 
proprietary right and not as the representative of any one. 

It is ingeniously argued that the landlord in this case Js a 
reversioner and as such hes a representative capacity, but this is 
a mere playing with words as the sense in which the Jand reverts 
to the landlord when vacant has nothing to do with the legal 
sense of the word “ reversioner ” in its limited and representative 
meaning. 

It is fnally argued -hat in the case of escheat, rights of 
maintenance have been held to survive and that the mortgage 
lien of the plaintiff in this case is an analogous right. 

Obviously there is no substance in this contention. Rights 
of maintenance are savec by the persobal law of the person 
having them, and the superior landlord under whatever title he 
takes cannot avoid them. But here it is sought to limit the 
proprietary right of the zeminder by a statutory disability impos- 
ed by section 22 of the Bengal Tenancy Act. If that limitation 
does not epply to a case under section 26 as we hold that it does 
not it cannot be imposted by any analogy or fanciful interpreta- 
tion. 

We are, therefore, of opinion that the defendant No. 2 in 
this case is in possession of the land solely in virtue of his 
original proprietory right, that he does not represent the mort- 
gagor tenant in any way and that there is not and never was any 
privity of contract between him and the mortgagee. When the 
tenant died without heirs, all his interest in the holding ceased 
and became extinct and with it the security of the mortgage 
held by the plaintiff. 

For these reasons we dismiss this appeal with costs. 


N. K. B. Appeal dismissed. 


Vor. VILL] HIGH OOUBT, 


Before Mr. Fustice Casperss and Mr. ¥ustice Sharfuddin, 
HARADHAN RAKSHIT 


v 


GRISH CHANDRA MUKHERJI." 


Cici Procedure Coda (Aot XIV of 1888), Seo. 9d4— Haprooontatics-— Auation— 
purchaser at sale in ewooution of doorse against iraxifaros of o0ompanoy 
Àoiding— Deorose against recorded tenant. 

The purchaser at an auction held in execution of a doores against the 
unregistered transferee of an cocupancy holding is s ‘representative’ of the 
recorded tenant within the meaning of section 244, Civil Procedure Code, and 
is entitled to apply for the setting aside of & sale in execution of & rent decree 
against the recorded tenant, on the ground of fraud, 


nao. Tahan Chandra v, Beni Madhub (1) followed. 


Appeal by the Applicant. 

Application to set aside sale. 

The material facts and arguments appear from the judgment. 

Babu Dwarka Nath Mitter for the Appellant. 

Babu Digambar Chatterji for the Respondent. 

The following judgment was delivered : 

The questions raised before us are whether a second appeal 
lies to this Court and whether the appellant has locus standi to 
make the present application. ` 

The judgment of the lower appellate Court has proceeded 
mainly, if not wholly, on the question whether the appellant had 
a locus standi to come in under sections 311 and 244, Civil 
Procedure Code. The application was dealt with at length by 
the Court of first instance and that Court allowed the application 
and set aside the sale complained of. The Munsiff did not say 
very distinctly that the conduct of the landlord, at whose instance 
the sale was held on the 14th March 1906, was fraudulent, but 
we gather that all the essentials both under sections 311 and 244 
had been made out in the opinion of the Munsiff who concluded 
his judgment by observing that ‘the sale is vitiated with fraud.’ 
Now, the lower appellate Court in dealing with the merits has 
dealt with a hypothetical case only. The District Judge 
observes: “If the findings of fact arrived at by the Munsiff be 
correct, they amount only to an irregularity and not to fraud, 
though the Munsiff towards the end of his judgment says that 
the proceedings were vitiated by fraud, on the findings themselves 
the case could not be placed higher than under section 311." 


It appears to us that the District Judge has fallen into 


* Appeal from Order No. 516 of 1007, against the decision of B, O. Mitra, 
per reed gai Judge of Bankura, dated the Sth September 1007, reversing that 
of Babu Gopeswar Banerji, Munstff, Bankura, dated the 39th April 1907. 


(1) (1896) I. L. R. 34 Calo, 62 
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error in not accepting the decision of this Court which was 
brought to his notice, namely, the decision in the case of Asgar 
Ali v. Asaboddin Kasi (1). That case was followed in Go: 
Nath Chattopadhya v. Sajari Kanta Singh (2), where the decree- 
holder was also the aucticn-purchaser. But apart from these 
two cases, there isthe decision of the Full Bench in Jshan Chander 
Strkar v, Beat Madhub Sir£ar (3), and we invite the attention of 
the District Judge to the observations at page 73 of the Report. 

The appellant before us purchased on the 26th August 
1896 in execution of a decree against an unregistered transferee of 
the occupancy holding in question. The unregistered transferee, 
as also the execution purchaser, became bound by the subse- 
quent rent decree in execution of which the holding was sold. 
Being bound by that decree he must, on the authority of the 
Full Bench, be held to be a representative of the recorded tenant 
against whom the rent decree was obtained, and, in that view of 
the matter, he was entitled to come in under section 244 and 
apply to have the sale set zside. He placed his case, no doubt, 
partly under section 311-; Sut in such a case the full force of his 
allegations would concentrate in the case of fraud which he 
prosecuted with reference to section 244 ofthe Code. Upon 
this point, the District Jucge has not given his decision. 

We think that we shculd not deal with the case ourselves, 
as to do so would involve a consideration of the evidence, and 
we are nor entitled to find facts sitting, as we are, in second 
appeal Even if fraud be regarded as a question of law, the 
parties are entitled to an express decision in the lower appellate 
Court upon the evidence on which the Munsiff recorded a distinct 
finding We do not think it would be in accordance with the 
practice of this Court for us to examine the findings of the Court 
of first instance, and, so to speak, ignore the existence of the Court 
offirst appeal. The procedure we follow was also followed in 
the authorities which we have cited. 

We, therefore, allow this appeal and send back the case with 
this intimation of our opinion that the case must be tried out on 
the merits by the District Judge. 

Costs will abide the result, 

We assess the costs in this Court at three gold mohurs. 

Let the record be sent down at once. 

N. K. B. Appeal allowed ; case remanded. 


(1) (1904) 9 O. W. N., 184, (2) 5 B) 10 0. W, N. 240. 
(8) (1896) T. L, R. 24 Oalo. 02. 


Vor, VIIL] . HIGH OOURT. 


Before Mr. Fustice Birch and Mr. Sustice Mitter. 
THE BANK OF HINDUSTAN, CHINA AND JAPAN Lop. 


vU 


BABU SHIB DOYAL TEWARY AND OTHERS.” 


Regulation, Bengal Deornnial Gattlameni (VIII of 1798), Goo. 61— Valid notioe, 
contents of—Undivided taluh—Joint scttlement—Separate | oollection— 
Assossmont— Moasuromoni—Separats tenaary—Declaratory decree — Liabl- 
lity of taluh to enhancomsnt, not in issue. : 

A talukdar is entitled to a notice of demand for enhancement of rent 
under section 51 of the Bengal Deoennial Settlement Regulation (VIII of 
1793). The notice should contain one-of the grounds mentioned in tho said 
section ; a notice not containing any such ground is bad in law. 

A declaratory decree declaring a talukdar’s tenure liable to enhancement 
should not be passed, where the question of tte liability to enhancement of 
the taluk as a dependent taluk under the provisions of section 51 of the Bengal 
Deoenníal Settlement Regulation was not put in issue. 

A taluk was situated within three remindories, The settlement of it was 
a joint one, but the collection was separate. The proprietor of two of the 
zemindaries caused the entire taluk to ba meseured, assessed with rent upon 
the area found therein, and granted a dowi to the holders of the taluk, who 
agreed to pay their share of rent thus assomsod : 

Hold (per Miter J.)—That the effect of the dow! was to constitute the 
fractional share of the undivided taluk a separato and distinct tenure with 
which the proprietor of the remaining semindary had no concern. Henos ina 
guit for enhancement of rent of a taluk by the ramindar, the proprietor of the 
remaining xemindary was not a necessary party. 

Appeal by the Defendante. 

Suit for enhancement of rent as per notice, of a moiety 
of Mudafat Krishnananda Biswas which the defendants held 
as taluk at Chur Buttia under Tarafs Pran Krishna Biswas and 
Mohamad Hosein. : 

The facts of the case shortly stated were as follows : 

The taluk Hadi Ali, consisting of 5 drones and odd kanis, 
had been created before Decennial settlement. It had some 
Towfir lands which were resumed by Government under Regula- 
tion II of 1819 after it purchased the two Tarafs Pran Krishna 
Biswas and Mohamad Hosein for arrears of revenue. Some 7o or 
80 drones of lands were in the possession of the Taluk Hadi Ali, 
and almost all the lands were of the Chitta of 1194 B.S. The 
Decennial Settlement was made permanent in 1197 B.S. The 
lands, which were resumed as Zow/ir, were not separated from 
the original Taluk, but by one joint settlement the whole of the 


* Special Appeal No, 3259 of 1876, the dearee of the District Judge 
of Tipperab, dated the 14th June, 1876, revermng that of the Subordinate 
Judge of Tipperah, dated the 31st March, 1876. 
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Orvi. lands (the original and Zowfr had been formed into one 
1877. undivided Taluk and its entire area was held answerable for the 
The Bank ot entire Jama, ald and new. The rent onthe resumed lands was 


Hindustan, China assessed after -he Permanent Sertlement. 
i ia pe The taluk was an undivided tenure under three T'arafg or 
eT Doyà zemindaries, viz. Taraf Bhowani Churn, Taraf Pran Krishna 
— Biswas and Taraf Mahamad Hosein Khan. In the year 1841 
it was inthe possession of one Krishnanund Biswas. At that 
time, the last mentioned two Tarafs were held by Government as 
a khas mehal. As between these three Tarafs, so far as the taluk 
< was concerned, there was nc demarcation of lands, but the rents 
were payable in the proportions of 4 Annas odd Gundas, 7 Annas 
odd Gundas and 4 Ánnas odd Gundas. In the year 1841, the 
Government, as the propristor of the khas mehal, caused the 
entire taluk to be measured, and assessed the area found therein 
ata rent of Rs. 1489-14 as. A dowi was granted by Government 
to the then holder of the taluk, who agreed to pay to the former 

their share of the rent thus assessed. 

The plaintiffs brought 2 suit for enhancement of rent, as per 
notice, of a moiety of Mudafat Krishnanund Biswas. The 
defence was that the notice was bad; that the sharers in the 
remindari under which tbe taluk was, had not been made 
defendants ; that the claim zo enhance the rent of a moiety of an 
undivided taluk brought forward by co-sharers, was not maintain- 
able; that the claim had not been valued as directed by law ; 
that the taluk bad been created before Decennial Settlement and 
Was a maurust permanent tenure under Tarafs Pran Krishna 
Biswas, Mohamed Hosein and Bhowani Charan, and its rent could 
not be enhanced. ‘ 

The following issues were settled : 

"1, Whether the notice had been written and served as 
directed by law? 

*2, Whether the plea of not making all the sharers 
defendants is true? If so, waether the claim is maintainable ? 

*3. Whether it is true that the taluk isin existence from 
before 1790?” 

The Court of first instance dismissed the suit on the grounds 
that the notice served upon the defendants was bad in law and 
that there was a defect of parties as the plaintiffs had not made 
the proprietor of Taraf Bhowani Charan defendants in the case. 

Upon appeal the Judge came to a different conclusion upon 
the evidence, and the effect of the proceedings taken by the 


Vor. VIII) HIGH OOUZT. | 831. 


. Revenue officer. He held that there was no defect of parties oryn; 
and that no notice was required even if section 51 of Regulation 1877, 
VIII of 1793 applied. He also held that the Court of first pn 


The Bank of 
instance should have given a declaratory decree although it found Hindustan, Ohina 


the notice bad in law, From that decree, the defendants appealed and Japan, B 
specially to the High Court. MOM 

Mr. R. T. Allen for the Appellants. — 

Babus Mohiny Mohun Roy and Bharut Chunder Dutt for the 
Respondents. l 

The judgments of the Court were as follows : 

Birch J.—This suit is brought to recover rent at an 
enhanced rate upon a taluk held by -he defendant in mouzah 
Buttia after service of notice. 

The defendant pleads that bis taluk is a mourasee taluk held 
at a fixed rent and created prior to the Permanent Settlement, 
that a Permanent Settlement thereof was concluded with his 
predecessor Krishnanand Biswas after amalgamating the original 
Taluk Hadi Ali and the land resumed as fowfir appertaining 
thereto as one, and treating the whcle area as forming a taluk 
existing before the Permanent Settlement. He alleges that the 
Juma was subsequently reduced by Covernment owing to the ` 
poverty of the land resulting from inundation by salt water, but 
denies that this abatement affects his right to hold at an invari- 
able rent. He goes on to object to the rate claimed. 

The Subordinate Judge found that the talook was created 
before the Permanent Settlement ard that the defendant was 
therefore entitled to a notice, under section 51, Regulation VIII of 
1793. He was of opinion, that when the fowyir land was 
assessed, the old and the newly-assessed lands were treated as 
forming one taluk having its origin prior to the Permanent 
Settlement. He considered the notce served upon the defen- 
dant as bad in law and dismissed the suit both upon that ground 
and also on the ground that there was a defect of parties as the 
plaintiffs had not made the proprietor of Taraf Bhowani Churn 
defendants iri the case. 

Upon appeal the Judge came to a different conclusion upon 
the evidence and the effect of the oroceedings taken by the 
Revenue officer. 

He first held that there was n» defect of parties, that the 
plaintiffs having been separately registered in the Collector's 
books and having made separate collections, there was nothing 
to prevent them from instituting this suit. 
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He then discusses the history of the taluk and remarks 
that there is no contention as to the existence of taluk Hadi Ali 
at the time of the Decennial Settlement with a nominal Juma of 
Re. 1-11-9 and an area of 5p ck 1140. In 1839 attention was,he 
says, drawn to the taluk, and it was discovered that the talukdar 
was in possession of 48 drones. The result according to the Judge 
was that excluding the 5D 2x 114G, settlement was concluded 
for the rest of the land at Rs. 1,488-2-9. Some years after, the 
Juma was reduced to Rupess 103 at which it remained. The 
plaintiffs’ measurement now shows the area to be 50D 13K 148 ; 
from this deducting 5D 2x 1149, 45 drones would remain liable to 
enhancement from which other deduction being made the Judge 
would give enhanced rent on a moiety of 10 drones. 

The Judge then says that ir is not contended that the lands 
other than the 5D 2E 1146 are not open to enhancement and 
supposes the Subordinate Judge to say that they are. 

He then observes that zhe Subordinate Judge should have 
given the plaintiff a declaratory decree. 

Next, he says, no notice is required even if section 51, 
Regulation VIH of 1793, applies; the Judge being of opinion 
that the section does not applv. 

As to the term of the settlement, the Judge considers that it 
was a yearly settlement terminable at the end of each year 
according to the pleasure of the contracting parties. 

The Judge gives the pla:ntiff a decree based as he supposes 
upon the defendants' calculation as to the rates payable. 

In special appeal, itis comtended that the Judge has mis- 
apprehended the purport and effect of the proceedings of the 
Revenue Autharities, that he is wrong in law, /£rs7, in holding that 
notice was not necessary, secondly, in holding that the suit was 
maintainable, end /astly, wrong in holding that the Sub Judge 
ought to have given a declaratory decree although he found the 
notice bad in law. 

It will be more conveniert to dispose of the latter objection 
first. 

It is admitted here that notice was under any view of the 
case necessary, and the Judge is undoubtedly wrong in saying 
that no notice is required under section 51, Regulation VIII. 
of 1793. 

I think that the Judge is also wrong in saying that a 
declaratory decree should have been given in this case. The 
authority that he cites does no: support him. In the case cited, 


Vor. VIII] HIGH COURT. 


the question of the liability of the ten ire to enhancement was ` 
putin issue and fully tried. In the present case, no such, issue 
was framed, nor was the point tried. All that the Subordinate . 
Judge does is to express an opinion that as the Juma had been 
reduced, the abatement had subjected zhe taluk to the third’ 
condition of section sr. But he refuses to try the question as 
that was not the ground of the plaintiffs’ suit. 

The Judge is wrong in saying that it was not contended that 
the lands in excess of the 5D 2x 11ja were not open to enhance- . 
ment ; the defendant's plea was that the whole of the land was 
treated as settled at the time of the Decennial Settlement and 
was held and owned as a maurasi kaimi tenure. 

The Judge is further wrong in his facts when he represents 
the defendant as admitting the rate to be E's. 3 per kani, What the 
defendant says in his written statement is that the rate for good ° 
land does not exceed Rs. 3 but he goes on to say that the plaintiffs 
have made no deduction on account of the unculturable and 
other land much of which he says is unfit for cultivation. 

'These misconceptions on the part of the Judge lead me to 
think that this case has not been carefully dealt with in appeal. 
The important documentary evidence which was considered by 
the Subordinate Judge has not received from the Judge the 
consideration that it merits, and it now remains for us to consider 
that evidence. 

The Judge disposes of the important contemporaneous - 
reports of the Board of Revenue and the Commissioner regarding 
the settlement of this taluk in avery summary manner. He 
says “they are not decisions on the question touched upon, and 
as far as they go, are characterized by great uncertainty and 
supposition.” . 

But it appears to me that when the point at issue is, as it is‘ 
in this case, how was this taluk dealt with by the Revenue: 
Authorities in 1839, the correspondence regarding it between the : 
Board of Revenue and the local Officers is of great assistance in 
helping us to consider the point and arrive at a right decision. 

Paras 38, 39 and 40 of Mr. Lowis' memorandum are as follows : 

38. “The case in question appears z0 be pretty much like : 
some of the Sundeep cases.* In the former measurement of 
mouzah Buttia Chur, taluk Mirza Hadi Ali was entered as 5D 2k 
11G 2C, of which 4x 16a 1c were Hasil; and assessed at a rental of 
Re, 1-10 annas payable to the zeminda^s. It is found now to- 


* Vide Para 40 of Mr. Dampler's Report. 
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contain 47 drones of o/d land, and it is inferred that thedifference 
was fraudulently concealed in Mi. Rowlins’ time. But it is not shown 
that all the surrounding taluks of Mr. Rowlins’ time are still in 
existence, and unless that be made clear, the fact that this taluk 
now contains eight times as much o/d land as it did formerly, may 
prove, not that the talukder cheated Mr. Rowlins, but that he 
has found opportunities since to encroach upon his neighbours. 

39. “It appears that Mr. Donnithorne instituted a suit 
under Regulation Il of 1819 against the talukdars for the 
assessment of the fow/fir lends of this shtémi taluk which was 
decided by Mr. Blagran in favour of Government on the 26th 
November 1329; attachment of the whole taluk having inter- 
mediately been had recourse to. 

40. “The resumption decree in this case is not with the 
record, but from the accouat given of it by Mr. Dampier in 
paragraphs 4o to 43 of Lis report, there is no doubt that the 
whole of the lands in question were held as forming a dependent 
taluk of a >ermanently-seztled zemindaree, and the institution 
and decision of a resumption suit under such circumstances by 
Officers not exercising the powers of settling Officers as set forth 
in Regulations VII of 1822 and IX of 1825, was to say the least 
of it informal. That the resumption of the /owfir taluk was a 
perfectly just measure, there is no doubt, and that being the 
case, the acquiescence of the talukdar may be fairly held to 
have mended any defect in the form of resumption which may 
have occurred." 

From these paragraphs it appears thatthe results of the 
proceedings under Regulations VII of 1822 and IX of 1825, were 
to treat the whole area found as one taluk and as a taluk 
existing at the time of the Decennial Settlement, and the Dow/ 
shows that, in accordance with Mr. Lowis’ recommendations, a 
settlement of the sA£bmi tenure was concluded in 1841, the 
dassala land, and the excess land being treated as one integral 
estate and not dealt with separately. These papers effectually 
confute the correctness of the Judge's finding that the old land 
and the excess land were dealt with separately, and they support 
the conclusion arrived at by the Subordinate Judge that the 
lands assessed as omfir were not separated from the original 
taluk, but were, by one joint settlement of the whole of the 
lands, formed into one undivided taluk, and treated as a taluk 
existing pricr to the Decennial Settlement. 

I think that the Judgs has come to an erroneous decision in 
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this case, and that he has not appreciated the value of the 
evidence adduced by the defendant. 

The Subordinate Judge has duly considered all the evidence, 
and I have no doubt that he is right in holding that the defen- 
dant’s taluk is one to which the provisions of section 51, Regu- 
lation VIII of 1793, are applicable. 

I would reverse the order of the Judge, and dismiss the 
plaintiff's suit with costs. 

Mitter J.—1 concur. I desire to add that the plaintiffs! suit 
is not open to any objection on the ground of defect of parties. 
It seems to me that it was not necessary for the plaintiffs to make 
the proprietors of Taraf Bhowani Churn parties to this auit. 

It appears that the whole of the Chur Buttia is situated 
within three Tarafs or zemindaries vis, Taraf Bhowani Churn, 
Taraf Pran Krishna Biswas and Taraf Mohamed Hossein 
Khan. In the year 1841 it was in the possession of one Kishna- 
nund Biswas. At that time the last-mentioned two Tarafs 
were held by Government asa khas mehal. As between these 
three Tarafs, so far as this Chur is concerned, there was no 
demarcation of lands, but the rents were payable in the propor- 
tions of 44. 2G. 3C. 7A. 154a. and 44. IG. 3C. respectively. In 
the year 1841 the Government as the proprietor of the Ahas 
mehal, caused the entire chur to be measured, and assessed the 
area found therein at a rent of Rs. 1489-14-6. A Dow] was 
granted by Government to the then holder of the chur, who 
agreed to pay to the former their share of the rent thus assessed, 
The effect of this Dowi, it seems to me, was to constitute the 
fractional share of the undivided chur which was within the 


Government A4as mehal a separate and distinct tenure, with ‘ 


which the proprietors of Taraf Bhowani Churn had no concern. 
I am therefore of opinion that they are not necessary parties 
to the suit. 

But the plaintiffs! suit should be dismissed upon the ground 
that the notice issued in the case is insufficient. Construing the 
Dow! in the light of the letter of the Board of Revenue and 
upon which it is expressly based, it seems to me clear that the 
Government in the year 1841 treated the whole chur as consti- 
tuting a taluk existing from the time of the Permanent Settle- 
ment. The view which they took of the position of the taluk 
was this; that the whole of it was held as a dependent taluk from 
thetime of the Decennial Settlement, but the talukdar paying rent 
of a small quantity of land comprised in it, was liable to enhance- 
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ment on account of the excess lands of the taluk, It is true 
that this view was opposed to the findings arrived at in a resump- 
tion suit regarding these lands, but the Board of Revenue found 
that there was some kind of irregularity connected with this 
resumption proceeding which might render its validity question- 
able. They, therefore, thougkt it right to waive any advantage - 
that the Resumption decree might give them, and were satisfied 
with an additiomal rent for the excesslands treating the whole 
taluk as one existing from the time of the Decennial Settle- 
ment. In accordance with this view, the Dow/ was executed and 
the plaintiffa who are purchasers from Government are certainly 
bound by its conditions. 

The taluk ia question, therefore, should be considered as a 
dependent taluk within the meaning of section 48 of Regulation 
VII of 1793. 

This being so, the notice of enhancement that has been 
issued in this case is not legally sufficient, because it does not 
appear to me to be a notice under section 51 of that Regulation. 
The suit therefore should be dismissed upon this ground. 

As regards the contention that at any rate a declaratory 
decree declaring that the defendant's tenure is liable to enhance- 
ment should have been passed, it is sufficient to say that the 
question of the Hability to enhancement of the taluk as a depen- 
dent taluk under the provisions of section 51 of Regulation VIII 
of 1793 was not put in issue in the Courts below, 

I am therefore of opinion that this special appeal should be 
decreed, and, the plaintiffs! suit dismissed with costs. 

A. T. M. Appeal decreed : suit dismissed, 
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PRESENT i—Lord Robertson, Lord Atkinson, Lord Collins, Sir 
. Andrew Scoble, and Str Arthur Wilson. 


PANDIT GAYA PARSHAD TEWARI 
v. 
SARDAR BHAGAT SINGH AND ANOTHER. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF 
Ovna.] : 

Malieions Prossoution, suit for, damages for—FErinciples applicable to the oase 
—~Prossouter—Malioa, the foundation of tks action — When may matics be 
thown—Knowlodge of the defendant as to the falsity of the chargo—Liabi- 
Hty in such a case, - 

In an action for damages for malicious prosecution, the person who can be 
mado liable is the prosecutor. 


The determination of the question as to who the real prosecutor is, depends - 


upon all the ciroumstances of the case, The mere setting of the law in motion, 
is not the criterion, nor is it enough to say that the prosecution was instituted 
and conducted by the police ; the conduct of the complainant, before and after 
making the charge, his means of Information and motives, must also be taken 
into consideration. 

The foundation of the action is malica, anc malice may be shown at any 
time in the course of the enquiry; a prosecution commenced bona Ade, may 
become malicious in any of the stages through which it bas to pass, 

Narringa Row v, Atheya Pillai (1) explained and distinguished, 

Mis John y. Machinder (2) followed. 

Appeal from a decree of the Court of the Judicial Come 
missioner of Oudh (December 14, 1905) reversing a decree of 
the Court of the Subordinate Judge of Bahraich (July 31, 1905.) 

The principal question involved in the appeal was whether, 
on the facts found, the respondents were liable in law to an action 
for damages for malicious prosecution. 

In the Kapurthala Estate is a village called Shukulpurwa. 
In the Rampur Mathura Estate is a village called Keora. 
Between these two villages flows the river Ghoora. The first 
respondent, Sardar Bhagat Singh, was, in 1902, the Munsarim, 
and the second respondent, Imamuddin Shah, was, in the same 
year, the Kanungo of the Boundi division of the Kapurthala 
estate, in which the village of Shukulpurwa is situate. The 
appellant, Pandit Gaya Parshad, was, at that time, naib or manager 
of the Rampur Mathura estate, . 

(1) (1903) L L, R. 23 Mid, 803. (2) (1861) 9 0, B. N, B, 506, _ - - 


387 


THE CALOÙTTA LAW JOURNAL. [Vor VIII. 


On October 28, 1902, Imamuddin Shah reported to the 
Inspector of Boundi that on that day seven or eight hundred 
men of the Rampur Mathara estate had entered the village of 
Shukulpurwe, cut and carr:ed away the crops on certain lands, 
and stolen other crops aud property belonging to the tenantf. 

On October 29, 1902, tke Inspector made an order for Bhagat 
Singh to enquire and report. On October 30, 1902, he submitted 
a report, upon which orders were passed that proceedings should 
be taken under section 145 of the Code of Criminal Procedure. 
The Kapurtkala estate was “ound by the Deputy Magistrate to be 
in possession, but his order was set aside by a Judge of the Court 


`of the Judicial Commissioner of Oudh. 


On November 2, 1903 an application was made by one 
Gulab Singh on behalf of the Kapurthala estate under section 107 
of the Code of Criminal Procedure to the Deputy Collector of 
Bahraich, who sent the application for inquiry by the Sub- 
Inspector of Police Izhar-ul-haq. Certain persons named in the 
application were charged, and the appellant’s name was not 
mentioned. “Before the Police, the respondents conducted the 


prosecution. The respondents procured evidence that a riot was 


committed and that the appellant had personally taken part in 


'theriot. By procuring such evidence the respondents induced 
` the Sub-Inspector of Police to send the appellant and the other 


accused for trial before the Deputy Collector of Bahraich. The 
prosecution was conducted by a Barrister instructed by Bhagat 
Singh and Imamuddin Shah, and pressed under their instructions 
‘against the appellant. Those proceedings terminated by an 
‘order made by the Magistrate on July 15, 1903, acquitting the 
appellant and all the other accused persons, and expressing the 
opinion that the charges hed been concocted by the respondents. 
! On July 14, 1904, the appellant instituted the present suit in 
the Court of the Subordinat» Judge of Bahraich, claiming damages 
from the respondents for malicious prosecution. The respondents 
-by their written statement resisted the claim on the following 
grounds :—Paragraph 11. Defendants did not institute any crimi- 
nal prosecution, and were mere witnesses for the prosecution. 
Paragraph 12. Defendants as witnesses were justified in 
making the statements they did inthe Criminal Court, and no 
‘suit can legally be brought against them. 
1 Paragraph 13. The prosecution was not malicious and with: 
out reasonable and probable cause, nor did it arise from any 
illegitimate motive. 
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' "The following issues were finally fixed by the Subordinate 
Judge. 

I. Was any report made to the police, or any complaint 
lodged by the defendants against the plaintiff, and did the 
defendants or any of them prosecute him on the charge 
of a riot ? 

- 2. Was the prosecution malicious ? 
Was it without reasonable and probable cause? 
Were the defendants mere witnesses for the prosecution ? 
If so, is this suit not maintainab-e against them ? 
What is the amount of damages caused to the plaintiff ? 

On July ar, 1905 the Subordinate Judge delivered his 
judgment. He decided that although the names of the respon- 
dents did not appear on the face of the criminal proceedings, 
yet that in fact they were the prosecutors, that they had 
"concocted and fabricated false evidence to get the appellant 
charged with rioting," that there was no reasonable and probable 
cause for the prosecution ; and that the respondents had acted 
maliciously. He accordingly made a decree in favour of the 
appellant, awarding him the sum of Rs. 5,082-8-0 as damages, and 
the costs of the suit. 

Against that decree the responden-s appealed to the Court 
of the Judicial Commissioner of Oudh, and on December 14, 
1905, the second additional Judicial Commissioner delivered 
judgment in the appeal. On the authority of the cases of 
.Narnnga Row v. Muthaya Pillai (1), and Dudh Nats Kundu v. 
Mathura Prasad (a), he with hesitancy decided that no one but 
a person who has made a formal complaint or application for 
process to a Court can be sued for damages for malicious 
prosecution. The part of his judgmen: referring to the merits 
-of the case is given in their Lordships’ judgment below. He 
accordingly made a decree dismissing the suit, but without costs. 

Special leave to appeal to his Majesty in Council against that 
decree was granted to the appellant by two Judges of the Court 
of the Judicial Commissioner of Oudh, under section 595 clause (c) 
of the Code of Civil Procedure (Act XIV of 1882), on the ground 
ofthe importance of the question of law raised, and on the ground 
that the question had been wrongly decided, and that the decision 
was opposed to the authority of the case of Musa Yakub Moay 
v. Manilal Ajitwai (3) decided by the Bcmbay High Court. 


(1) (1902) L L. B. 38 Mad. ses, aa (1908) 1. L, B 24 AD, 817, 
(8) (1904) I. L,-B, 39 Bom. 
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Mr. De Gruyther, K.T, ond Mr. S. A. Kyffn, for the 
Appellant :—There is no appeal on the question of the amount 
of damages. The High Courts in India are not unanimous on 
the question—who can be sued for damages for malicious prose- 
cution. The Madras and the Allahabad High Courts have held 
that no one but the person who has made a formal complaint or 
application for process to a court can be sued for damages for 
malicious prosecution, and where a person merely gives informa- 
tion to the police, and the police, after investigation appear to 
have thought fit to prosecute the plaintiff, the person giving in- 
formation is not responsible for the act of the police and no 
action for damages for malicious prosecution will lie against him : 
Dudknath Kunds v. Mathura Prasad (1), and Narsinga Row v. 
Muthaya Piles (2). But the Bombay High Court has held that 
a person is responsible not merely for starting a prosecution but 
also for continuing the same, end he is also responsible whether 
such prosecution was ordered by the court or was initiated by 
the party himself; Musa Yakub Mody v. Manilal Ajitrai (3). 
It is submitted that the Bombay High Court. is right. The 
Bombay High Court followed Vits John v. Mackinder (4). The 
findings of fact arrived at by the Subordinate Judge have been 
practically affirmed by the Judical Commissioner, and on the facts 
as found by the Courts in India, it is clear that the respondents 
knew that they were giving -false information to the 
police. They in fact conducted the prosecution and con- 
cocted the avidence. The Crown was the nominal prosecutor. 
They actually instructed and paid counsel to press the charge 
against the appellant. The real foundation of the action is 


malice, which may appear at any stage of the proceedings. It is 


submitted that the respondents have shown malice in this case 
and that they are liable for damages for malicious prosecution : 
Fits Fokn v. Mackinder (41. Reference was also made to the 
Code of Criminal Procedure (Act V of 1898) sections 4 (n), 107, 
147, 156 and 495, and Schedule IT to that Code. 

The respondents did not appear. 

The judgment of their Lardships was delivered by 

Sir Andrew Scoble.— This is an action for damages for 
malicious prosecution. The parties are officials of adjoining 
estates, the plaintiff being -manager of the Rampur Mathura 

(1) (1903) I. L. B. 34 AIL. 817. go?) (1903) I. L. B. 26 Mad, 86, 


(8) (1904) L L. R, 24 Bom, 
(4) (1801) 9 C, B, F. 8, 508, and at pp, 533 and 583. 
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estate, and the defendants being respectively Munsarim and P. C. 
Kanungo of the Boundi division of the Kapurthala estate. The 1906. 

case arose out of a dispute regarding the ownership of some pandit Gaya Parahad 
alluvial land lying between the two estates ; and the charge was 

that the plaintiff had taken part in a riot connected with this Sardar Bhagat 
dispute. The case was sent for trial o3 the 22nd November 1902, ' Bingh, 

but was not disposed of until the 15th July 1903, when the Bir Andrew Sooble, 
Magistrate dismissed it, holding that “there was no riot at all,” v 
and adding : | 

“I consider Kapurthala estate entirely to blame in this case, 
and hold that Sardar Bhagat Singh (assisted by Imam-ud-din 
Shah) is responsible for concocting up these riot and theft cases 
with all the minor complaints." 

The plaintiff thereupon brought this action, claiming Rs. 7,000 
damages. The Subordinate Judge held that “it was found 
during the trial of the criminal proceedings, and proved before 
me by the evidence in the case, that the two defendants have 
concocted and produced false evidence to get the plaintiff charged 
with the crime.” and he gave the plaintiff a decree for 
Rs. 6,082-8 damages and the costs cf the suit. The Judicial 
Commissioner on appeal, on the authority of the case of 
Narasinga Row v. Muthaya Pillai (1) dismissed the suit, holding 
that ‘if the police or magistracy decide to act on information 
given by a private individual without a formal complaint or 
application for process, the Crown becomes the prosecutor and 
not the individual” ; but he added : 

“I may say that, having studied the documentary evidence 
to which my attention was drawn, and read most of the volumin- 
ous oral evideuce recorded by the Subordinate Judge, I am’ dis- 
posed to believe that the Sub-Inspector did institute a charge 
under Section 147 at the instigation of Bhagat Singh and not of 
his own motion ; that the charge was found false by the Magis- 
trate who tried the case ; and that the evidence on the record 
produced by the appellants is not such as to incline me to believe 
it to have been proved.” 

It will be convenient to refer at once to the decision of 
the Madras High Court (1) which the learned Judicial Commis- 
sioner appears to have followed with some reluctance. The 
judgment is in these terms : 

“The only person who can be sued in an action for malicious 
prosecution is the person who prosecutes. In this case, though : 

(1) (1909) I. D. B. 26 Mad, 863. 
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P. 0. the first defendant may have instituted criminal proceedings 
1908; before the police, he certainly did not prosecute the plaintiff.. 
Pandit Gaya Parsbad He merely gave information to the police, and the police, after 
Tewari investigation, appear to have thought fit to prosecutethe Plaintjff. 
Sardar Bhagat The defendant is not responsible for their act, and no action lies 
Singh. against him for malicious prosecution." 
Bir Andrew Scoble, The principle here laid down is sound enough if properly un- 


derstood, and its application tc the particular case was no doubt 
justified ; but in the opinion cf their Lordships, it is not of uni- 
versal application. In India the police have special powers in 
regard to the investigation of criminal charges, and it depends 
very much on the result of their investigation whether or not 
further proceedings are taken against the person accused. If, 
therefore, a complaintant dces not go beyond giving what he 
believes to be correct information to the police, and the police, 
without further interference on his part (except giving such 
honest assistance as they may require), think fit to prosecute, it 
would be improper to make him responsible in damages for the 
failure of the prosecution. But if the charge is false-to the 
knowledge of the complaintant ; if he misleads the police by 
bringing suborned witnesses to support it ; if he influences the 
police to assist him in sending an innocent man for trial befure 
the magistrate—it would be equally improper to allow him to 
escape liability because the prosecution has not, technically, 
been conducted by him. The question in all cases of this kind 
must be—Who was the proseoutor ? and the answer must depend 
upon the whole circumstances of the case. The mere setting of 
the law in motion is not the criterion ; the conduct of the com. 
plainant, before and after making the charge, must also be taken 
into consideration. Nor is it enough to say, the prosecution was 
instituted and conducted by tae police. "That again is a question 
of fact. Theoretically all prosecutions are conducted in the name 
and on behalf of the Crown, tut in practice this duty is often left 
in the hands of the person immediately aggrieved by the offence, 
who pro hac vice represents the Crown. In India, a private per- 
son may be allowed to conduct a prosecution under section 495 
of the Criminal Procedure Code, which provides that "any 
magistrate inquiring into or trying any case may permit the 
prosecution to be conducted 5y any person other than an officer 
of police . . . . Any person conducting the prosecution 
may do so personally or by a pleader." When this is permitted, 
it is obviously an element to be taken into consideration in judg- 
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Ing who is the prosecutor and what are his means of information P. C. 
and motives. The foundation of the action is malice, and malice | 1908. 
may be shown at any time in the course of the enquiry. As pandit Gaya Parshad 
Bramwell, B., observes in Frits John v. Mackinder (1). Tewari 

* “This action is not for damages in respect of the preferring Bardar Bhagat 
of the indictment only, but also for the residue of the prosecution, Bingh, ` 


and the damage consequent upon it. . . . Where an action Sir Andrew Sooble, 
is maintainable in respect of the whole prosecution, including EE 
the preferring of the bill, it is in part maintainable for the subse- 
quent stages and conduct of it.” 
: And in the same case, Cockburn, C.J., says (at p. 531): 
“A prosecution, though in the outest not malicious, as 
having been undertaken at the dictation of a Judge or Magistrate, 
or, if spontaneously undertaken, from having been commenced 
under a bona fide belief in the guilt of the accused, may never- 
theless become malicious in any ofthe stages through which it 
has to pass, if the prosecutor, having ecquired positive knowledge 
of the innocence of the accused, perseveres malo animo in the 
prosecution, with the intention of procuring per nefas a convic- 
tion of the accused.” : 
^ ‘Turning to the facts of the present case, it appears that on 
the and November 1902 an application was made to the Deputy 
Collector of Bahraich for an investigation by the police of a 
charge of unlawful assembly against eight persons, o2 whom the 
plaintiff was not one. The investigation was entrusted to Izhar- 


‘ul-haq, a Sub-Inspector of Police, who says : . 
“I summoned the plaintiff because Bhagat Singh gave me a 
list of accused persons containing plaintiff's name. . . . When 


Bhagat Singh produced that list, I saic to him that the complaint 
filed in Court did not contain Gaya Parshad's name. How was 
it that the defendant has. mentione his name , , ? And 
then Bhagat Singh [said] that the chief cause of riot was the 
plaintiff ; so he gave the plaintiff's name in the list, and that he 
would be summoned." ` f 

This makes it clear that Bhagat Singh was directly respon- 
sible for any charge at all being made against the plaintif. 
Imam-ud-din was the person who mace the original report of an 
unlawful assembly, upon which the prosecution for riot was ulti- 
mately based, and the two men appea- to have acted together 
throughout the subsequent proceedings. They took the prin. ^ 
cipal part in the conduct of the case both before the police and ^ 


(1) (1861) 9 O, B, N, B, £06 at 523. 
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in the Magiatrate’s Court ; and the learned Counsel who appeared 
for the prosecution at the tria; before the Magistrate expressly 
says that they instructed him that Gaya Parshad “joined the 
riot." As already mentioned, the Magistrate found that there 
was no riot at all, and that on the day on which it was alleged'to 
have occurred, the appellant wasill at Lucknow. The charge 
was a false one to the knowledge of the respondents, and they 
must abide the consequences of their misconduct. 

In granting leave to appeal to His Majesty in Council, the 
learned Judicial Commissioners say : 

“Tt ia difficult to overestimate the importance of the ques- 
tian raised in this case, namely, whether a person may be sued 
for damages for malicious prosecution who makes a false report 
which results in a prosecution, or who instigates the police to 
send persons up for trial under section 170 of the Code of Crimi- 
nal Procedure, or who conducts the case against those persons 
when sent up for trial." 

And they add : 

“ All these are circumstances which occur perhaps daily in 
every district in India, and having regard to the immense number 
of false charges made, (we) think it most desirable that there 
should be no doubt as to the law on the subject." 

In the opinion of their Lordships, it would be a scandal if 
the remedy provided by this form of action were not available to 
innocent persons aggrieved by such unfounded charges, and they 
will humbly advise His Majesty that the appeal ought to be 
allowed and the decree of the Judicial Commissioner set aside, 
with costs, and that of the Subordinate Judge confirmed. The 
respondents must pay the costs of the appeal. 

Messrs Sanderson, Adkin Lee & Co. -—Appellant’s Solicitors. 

The Respondents did no: appear. 

J. M, P, Abpeal allowed. 
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PRESENT :—Lord Macnaghten, Lord Atkinson, Str Andrew Scoble, 
and Sir Arthur Wilson. 


BANK OF BOMBAY AND ANOTHER 
vU. 
SULEMAN SOMJI AND OTHERS, 
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Mortgage by oeocwior, setting &slde— Executor and residuary legateo— Deeds, 
| dapit of, with a mortgagec—Consirkotivo notue— Logaoy— Will 


A mortgage by an executor, who la also residuary legatee, to secure his 


private debts, may be set aside even at the snit of a pecuniary legatee ; the . 


position of creditors is leas favourable, as a mortgagee without notice may be 
safe as against them, 

dn re Qucals’s Miats (1), followed. 

Graham v, Drummond (2), distinguished. 

Where deeds were deposited with a mortgagoe, the contenta of whioh, and, 
enquiry based thereon, would have led to the disoovery of a charge on the 
mortgaged premisea, the mortgagee must be taken to have had constructive 
notioe of the charge, 

Where a legacy was payable within six yoars of the death of tho testator, 
and the exeoutor oreated a mortgage eight years after the due date, the 
mortgagee was not entitled to assume the oonsent of the legateos inspite of the 
lapso of time, as two of the legatees were infants and the continued possession 
of the estate by the executor, was not inoonmstent with the purposes of 
the will, 


Appeal from a decree of the High Court of Judicature at 
Bombay, Appellate side (3), (April x4, 1905) varying a decree of 
Chandavarkar J, made in its original jurisdiction (4), (August 23, 
1904.) 

The principal question involved in the appeal was whether 
the claims of the. plaintiffs, who were legatees under the will of 
their father Somji Parpia, had priority over a mortgage executed 
in favour of the appellant Bank by the executors and residuary 
legatees. Í 

The facts relating to the suit were not in dispute, Somji 
Parpia, a Khoja Mahomedan of Bombay, died on February 15, 
1885, leaving him surviving his widow Labai, and eight sons, of- 
whom four were the sons of a deceased wife. The four sons of 
the deceased wife (hereinafter called the elder sons) were Rohim- 
tolla Somji Parpia, the respondent Jaffer Somji, Goolam 
Hoosein Somji, and the respondent Alladin Somji. The four 
sons of the widow Labai (hereinafter called the younger sons) 


(1) (1886) 17 L, B. Ir. 861 (8) (1905) 7 Bom, L R. 407. 
(3) (1906) L, B. L Oh, 968. (4) (1904) 6 Bom, L, R. 800, 
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were the respondents Suleman Somji, Goolam Ali Somji, 
Mahomed Somji, and Habib Somji. Of the younger sons 
Suleman Somji alone had attained the age of majority at the 
time of the death of Somi Parpia and the rest were minors, 
Goolam Ali Somji attained the age of majority in 1897, ind 
Mabomed Somji and Habib Somji, who were twins, in 1901. 
Somji Parpia made his will on February 13, 1885, which was 
attested on the day of his death. The following are the import- 
ant clauses of that will : 

Clause 1.—My property consists of my 2 shops (for the sale) 
of furniture and other Eurcpe goods and of a moiety of a house 
belonging to me, situated in the Bhajipala Street bearing number 
«and standing in the name of my brother Dhanjibhai Parpia 
who is now dead, and of the play-house, situated on the Falkland 
Road. which is known by the name of the “ Elphinstone 
Theatre" and which now stands in the name of my son Golam’ 
Husein Somj. The said properties and the outstanding debts - 
(due to me) in Bombay <nd at out-stations belongto me. I 
possess all these properties az present. 

Clause 3.—1 bequeath al my abovementioned property, such 
as all the goods in the two shops, outstanding debts, claims and 
debts and the abovementioned moiety of the house, situated in 
the Bhajipala Street and the theatre dc. (r. e.) the whole of 
the (said) property and goods to the sons of my former deceased 
wife (namely) Robimtolla, Jaffer, Goolam Hoosein and Alladin four 
persons. None of (my) other heirs has any claim or title thereto. 
But as to the moiety of zhe abovementioned house belong- 
ing to me I exclude the right thereto of my elder son Rohim- 
tolla and I reserve the right of my three sons only, namely, Jaffer, 
Goolam Hoosein, and Alladin, these three persons, to (my) said 
moiety of the house. To the remaining property, the above- 
mentioned four persons are entitled in equal (shares.) 

Clause 4.—For (my) remaining heirs I order my above- 
mentioned sons four persons, whose names are Rohimatolla, Jaffer, 
Goolam Hoosein, and Alladin that they shall duly give and act in 
accordance with what is written below : 

Clause 6.—To my present surviving wife Labai and to her 
sons named Suleman, Goolam Ali, Mahomed and Habib my said 
elder sons, four persons to whom I entrust all my goods and property 
shall within 6 years namely, six years after my decease, duly make 
up and pay Rs. 30,000 namely, thirty thousand to my surviving 


wife and to her sons. The same shall be paid (to them) in the 
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following manner. No interest on the said (sum of) money shall 
be paid up to the abovementioned period, and up to that period 
there shall duly be paid Rs. 125 namely one hundred and twenty 
five every month for house-hold expenses and before the above- 
mtntioned sum of Rs. 30,000 namely thirty thousand is fully 
made up, if the betrothal (or mar-iage etc.) of any son or 
daughter should take place, then zs to the proper (sum of) 
money that may be required for the expenses thereof, the same 
shall truly be paid out of the (abovementioned) sum, and: when 
the abovementioned sum of rupees thirty thousand shall have 
been fully made up (and paid) then from that day the aforesaid 
(sum) of rupees one hundred and twenty five being the amount 
of the instalment payable every month for the expenses shall 
duly cease, that is to say, the same shall not be paid thereafter. 
Besides this my second surviving wife and her children shall have 
no manner of right or claim against 4 persons (namely my) sons 
by my first deceased wife or against my said goods and property 
in any way whatever. 

Clause 6.—As to the (sum of) Rupees thirty thousand 
directed to be paid out of my abovementioned goods and 
property as a share of inheritance by my abovementioned elder 
sons 4 persons to my surviving wife and her sons mentioned in 
the sth clause, I appoint 4 persons as -rustees in respect of the 
said (sum of) money. Their names are Jaffer Somji, Goolam 
Hoosein, Somji, Jaffer Ladhabhai Chatu and my second surviving 
wife, I appoint these 4 persons (as trustees) and I direct them 
as follows :—The said (sum of) money shall truly be appropriated 
in accordance with what is written below. Out of the above- 
mentioned sum of rupees thirty thousand which my elder sons 
shall pay to my surviving wife and her 3ons as a share of inheri- 
tance the outlays on auspicious and inzuspicious occasions, what- 
ever the same may come to having been deducted, as to what- 
ever the same may remain over a good " estate" or a house shall 
be purchased therewith and given (to them). The same shall be 
purchased in the names of my surviving wife and her sons and 
given to them ; or (the money) shall be deposited at interest at a 
good place and out of the income that may be realised therefrom, 
(moneys) shall be paid to my surviving wife during her life-time 
for her and her children’s lodging, food and clothes and other 
expenses. And after the decease of my surviving wife when her 
youngest son shall come of age whatever property there may 
be (left out) of the said (sum of) ripees thirty thousand, the 
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same shall truly be divided and given in equalshares to her 


: children. 


Clause 9.—I recommend my 4 elder sons mentioned in the 
4th clause as follows :—1f my second surviving wife and her sons 
should live in peace and harmony with them (my sons) sĦall 
allow them to Hive in the mciety belonging to me of the said 
house situated in the Bhajipaka Street. 

Clause 10.—l recommend my said 4 elder sons to whom I 
bequeath all my goods and property, shop &c., as follows :—After 
my life-time they shall continue to carry on trade and business 
in my name and having come to-an understanding between them- 
selves and apportioned their respective shares they shall make a 
writing in respect thereof anc shall carry on trade and business 
in accordance with their own free will and pleasure. 

Clause r2.—l nominate or (and) appoint my said four sons 
named Rohimtolla, Jaffer, Goolam Hoosein and Alladin executors 
of (this) my said will ‘They shall truly bring into force 
all the provisions of the said will, and I further direct (my) 
said executors or my elder sons as follows :—As long as they shall 
carry on trade and business in my name they shall set apart 
rupees 300 (three hundred) every year on account of charity and 
out of the same they shall truly give (money) in charity in such 
manner as they may think proper. 

Meenabai, the widow of Dhanji Parpia, the brother of Somji 
Parpia, died in 1889 leaving a will dated December 18, 1880, by 
which she gave a legacy cf Rs. 200 each to the sons of Somji 
Parpia other than Rohimtolla, and absolutely bequeathed her 
husband's haf share in the house in Bhajipala Street to 
Rohimtolla, whom she described in the will as her and her 
husband's adopted son. A recital in the will was: " And where- 
as my said late husband Dhenji Parpia had one equal half share 
or moiety with the said Somji Parpia in the dwelling house or 
hereditaments and premises bearing No. 9 situate in Bhajipala 
Street without the Fort in the Island of Bombay and which are 
registered in the Books of the Collector of Land Revenue and 
the Collector of Municipal Taxes in the name of my late said 
husband and are occupied and enjoyed by myself and the said 
Somji Parpia.” ‘ 

After the death of Somji Parpia, the elder sons carried on 
business at Bombay, Indore and other places, as contractors for 
the construction of roads, buildings, and other works, as co- 
partners, under the style or firm of Somji Parpia and Company: 
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The appellants the Bank of Bombay (hereinafter called the 
Bank) acted as bankers to the elder sons in the course of such 
business. On September 1, 1890 the elder sons deposited with 
the Bank the following deeds and documents as security for 
advances : 

Deeds relating to a dwelling house in Bhajipala Street. 

I. Copy of the Will of Meenabai widow of Dhanji Parpia, 
dated 18th December 1880. 

a. Conveyance dated 12th March 1861 by Khan Mahomed 
Habibhoy and Karim Khatay to Dhanji Parpia. 

Deeds relating to a Theatre in Falkland Road. 

I. Copy of Lease dated r4th October 1892 by Sha Mocl- 
chand Nensey to Goolam Hoosein Somji Parpia. 

2, Conveyance dated 26th August 1882 between Peerbhoy 
Nathoo to Goolam Hoosein Somji. i 

3. Indenture dated 22nd August- 1884 between Javerbai 
and Goolam Hoosein Somji. 

On January. 12, 1899, the Bank held thirteen bills of ex- 
change drawn by Somji Parpia and Co., at Bombay on and 
accepted by Somji Parpia and Co., at Indore, for amounts, 
aggregating together Rs. 52,000, five of which bills for amounts, 
aggregating Rs. 18,500, were then overdue. The Bank 
called upon the elder sons to pay off those bills of exchange 
which had fallen due and to find security for the others, and it 
was ultimately agreed between the parties that the elder sons 
should find security for the amount of all the bills of exchange in 
consideration of the Bank agreeing not to enforce payment 
before October 12, 1899. Accordingly on the same date, r. c., 
January 12, 1899, the elder sons executed in favour of the Bank 
a deed of mortgage purporting to mortgage the entirety of the 
house in Bhajipala Street and the land in Falkland Road with 
the theatre erected thereon for securing payment of the moneys 
due and to become due upon the bills of exchange with interest 
thereon at the rate of 9 per cent. per annum. The mortgage 
deed recited inter alia that the mortgagors were entitled to the 
entirety of the house in Bhajipala Street and that the mortga- 
gors or one or more of them were also entitled to the land in 
Falkland Road with the theatre thereon. 

From the death of Somji Parpia down to the death of his 
widow, Labai, she and the younger sons, and from her death, 
which occured in 1894, until after the institution of the suit, the 
younger sons lived amicably with the elder sons in the house in 
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Bhajipala Street. Jaffer Ladhabhai Chatu, one of the trustees, 
also died in 1894. In June 1903 the Bank having in exercise of 
the power contained in their mortgage advertised the sale by 
public auction of the properries comprised in it, the younger sons 
gave notice in writing to the Bank that under the will of fheir 
father Somji Parpia they had a charge on the properties to the 
extent of Rs. 30,000 and that if the properties were to be sold, 
they should be sold subject to the charge. The Bank postponed 
the sale, after having intimated in writing to the younger sons, 
that the sale was to be of the right, title and interest of the 
mortgagors, the elder sons. 

On September 1, 19c3 the younger sons instituted in the 
High Court of Judicature at Bombay in its ordinary original 
civil jurisdiction the present suit against the elder sons and the 
Bank. 'The plaint alleged. that under the will of their father, 
Somji Parpia, the property mortgaged by the elder sons to the 
Bank was charged with the payment of Rs, 30,000 and a monthly 
allowance of Rs. 125 to the plaintiffs and their deceased mother 
Labai; that divers sums were from time to time paid by the 
elder sons in respect of the sum of Rs. 30,000 and the monthly 
allowance of Rs. 125 respectively, but at the commencement of 
the suit large sums remained unpaid and owing in respect there- 
of respectively ; and that the Bank took the mortgage with 
actual or constructive notice of the charge on the properties in 
favour of the younger sons. The plaintiffs claimed inter aha 
priority in respect of the charge as against the Bank and asked 
the Court to pass a decree for the due administration of the 
properties of the deceased Somji Parpia which became vested 
in the elder sons as his executors and heirs subject to the charge. 
By an indenture dated Janvary 14, 1904 the Bank transferred the 
mortgage to the second appellant Dwarkadas Dharamsey for a 
consideration of Rs. 42,000. Pursuant to an order of the Court, 
Dwarkadas Dharamsey was brought on the record as defendant 
No. 6. Rohimtolla Somji Parpia did not defend the action and 
the written statement of the others of the elder sons stated among 
other things that one mo.ety of the house in Bhajipala Street 
belonged to the testator Somji Parpia ; that the other moiety 
thereof belonged to his brother Dhanji Parpia, from whom it 
descended to his (Dhanji Parpia's) widow Meenabai, who had 
bequeathed it to Rohimtolla Somji; and that the mortgage 
included the land in Falkland Road, on which a theatre had been 
built, but not the building itself which stood on it. The Bank 
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and Dwarkadas Dharamsey also filed their written statements. 
The Court framed the following issues, which show the matters 
in dispute between the parties :— 

I. What was the property or properties conveyed by the 
mortgage of 12th January 1899? 

2. Whether the plaintifs have a charge on the property 
the subject of the mortgage in the plaint mentioned ? 

3. Whether the Bank of Bombay were not dona fide 
transferees for value of the property mentioned in the said 
mortgage ? 

4. Whether the Bank of Bombay had notice of the charge, 
if any, in favour of the plaintiffs ? 

5. Whether the plaintiffs are entitled to the relief claimed 
or any part thereof ? 

6. Whether in any event plaintiffs have any claim to one 
moiety of the Bhajipala Street property subject to the said 
mortgage ? 

At the hearing of the suit before Chandavarkar J., it was 
contended on behalf of the younger sons that Meenabai (widow 
of Dbanji Parpia) had no power to bequeath the moiety of the 
house in Bhajipala Street, formerly belonging to Dhanji Parpia, 
and that such moiety descended upon the elder sons and the 
younger sons in equal shares as heirs of Dhanji Parpia. The 
learned Judge delivered his judgment on August 11, 1904 and 
held that only three-fourths share of the house in Bhajipala 
Street was bound by the appellant's mortgage and the remaining 
one-fourth did not form part of Somj's estate but belonged to 
the younger sons in their own independent right as Dhanji Parpia's 
heirs; that both the land in Falkland Road and the theatre 
standing thereon were included in the appellant's mortgage ; 
that the younger sons had a charge on the property, the subject 
of the appellant's mortgage; that actual notice of the will of 
Somji Parpia to the Bank was not proved ; that the Bank had 
constructive notice of that will through Meenabai's will; that 
according to Indian Law there was no distinction between the 
powers of an executor over the real property and personal estate 
of a testator, such as obtained in English Law ; that the Bank 
did not know of the breach of trust on the part of the elder 
sons and was not a party to their fraud ; and that the Bank were 
bona fide transferees for value of the properties comprised in the 
mortgage. On August 23, 1904 a decree was made to the effect 
that the Bank had a first charge ; that the Bank's security com- 
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P. 0. prised three fourth parts of the house in Bhajipala Street, and 
1908, the entirety of the lands and buildings in Falkland Road : that 
Bani af Bombay the younger sons were entitled to the remaining one-fourth part 


* of the house in Bhajipala Street ; and that such right was un- 

pales Leni affected by the mortgage; and that they were entitled toa 
charge for their legacy but ranking subsequently to the Bank's 
security. 

There were two appeals against that decree. The elder 
sons appealed against the decision to the effect that the mortgage 
included the building on the land in Falkland Road and the 
younger sons appealed against tbe decision to the effect that the 
mortgage had priority over their legacy and monthly allowance. 
The appellants filed cross objections by way of cross appeals. 
The appellate Court agreed with Chandavarkar J., in holding 
that the younger sons had a charge on the property ; that the 
Bank had constructive notice of the will ; and that as regards the 
law involved there was according to Indian Law no such distinction 
as there was in English Law between movable and immovable 
property, but that Court held ster aha that the elder sons were 
residuary legatees as well as executors of the testator's will and 
that the undivided moiety of the house in Bhajipala Street and 
and the entirety of the land in Falkland Road, including the 
theatre thereon, formed part. of the estate of the testator, and 
were, as such, available for the payment of the legacy of 
Rs. 30,000 and allowances of Rs. 125 per month to the younger 
sons, in priority to the claim thereon of the Bank under the 
mortgage of January 12, 1899 and of the Bank's transferee the 
appellant Dwarkadas Dharamsey. On March 6, 1905, a decree 
was accordingly made. 

Against that decree the Bank and its transferee Dwarkadas 
Dharamsey appealed to His Majesty in Council. The respondents 
were the younger sons and Jaffer Somji and Alladin Somji, two 
of the elder sons, Goolam Hoosein Somji died pendente lite. 
The respondents Jaffer Somji and Alladin Somji were not 
represented at the hearing of the appeal. 

Str Robert Finlay, K. C, Mr. Levet, K.C., and the Hon, 
Frank Russell, K.C., for the Appellants ;—The words “the sum 
of Rupees thirty thousand directed to be paid out of my above- 
mentioned goods and property " in Clause 6 of the will are only 
descriptive and create no charge on the testator's estate. For the 
character and property of an executor as such and his powers and 
assent to a legacy, reference wasmade to the Probate and Adminis- 
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tration Act (V of 1881), sections 2, 4, co [as substituted by section 
14 of the Probate and Administration Act, (VI of 1889)], 113, 115 
and 116. E 

[Sm ABTHUR WiLsoN :—Apart from the Act, the executor 
of a native has certain powers.] 

Mr. Levett.—The Bank obtained zhe mortgage in good faith 
and for value from the executors of :he will of Somji Parpia, 
who were also the residuary legatees. Under the Indian law, the 
executors had power to dispose of, as taey thought fit, all property 
whether movable or immovable vested in them as executors. An 
executor selling either leasehold or personal estate of his testator 
is able to give a good title to a purchzser, who purchases without 
any enquiry whether the debts or legacies charged on the estate 
are paid or not ; and a purchaser or mortgagee from an executor 
who is also devisee, is neither entitled nor bound to inquire 
whether legacies or debts charged on the estate have been paid 
or not: Zs re Whistler (1). When the devisee of real estate 
charged with the payment of debts, sells, the purchaser has no 
need to enquire at all whether the money is applied in payment 
of debts, or whether it is a sale for the purpose of enabling debts 
to be paid: Colyer v. Finck (2). The Bank was entitled to 
believe that the mortgagors were competent to make a good title 
to the property mortgaged. The Bank had no notice, actual or 
constructive, of existence of any charge in priority to their mort- 
gage ; and if an executor, who is also residuary legatee sells or 
mortgages an asset of the testator for valuable consideration to a 
person who has no notice of the existence of unsatisfied debts of 
the testator, or of any ground which rendered it improper for the 
executor so to deal with the asset, that person's purchase or 
mortgage is valid against any unsatisfied creditor of the testator; 
Graham v. Drummond (3). The Bank is, therefore, entitled to 
priority, and the fact that the mortgage did not purport to be 
made by the mortgagors in'the capacity of executors but as abso- 
lute owners is immaterial: Ja re Venu and Furse's Contract (4). 
Reference was also made to Lewin's Lam of Trust, p. 557 
(11th edition.) 

The legacy of Rs. 30,000 was to be paid in six years and the 
will was dated 1885. Six years would expire in 1891, and conse- 
quently at the date of the mortgage in 1899 eight years had ex- 
pired from the time when the legacy was to be satisfied. That 


(1) (1887) L. R 85 Oh. D 561,665. — (B) 118967 L R, 1 Oh. 968, at p. 974. 
(3) (1856) 5 H. L, O. 905. (4) 804) L B 3 Ob, 101, at p. 114. 
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circumstance did not exist in the case of Jn re Queale’s Estate (1) 
relied upon by the appellate Court and distinguished the case 
under consideration from that case. Assuming notice of the will 
on the part of the Bank, the Bank after such a lapse of time was 
entitled to assume that the executors were acting with the còn- 
sent of the legatees. Consent of the legatees would make the 
mortgage binding on them with the result that Bank would be 
entitled to priority. 

Mr. Danckmerts, K, C., and Mr. P. S. Stokes, for the Respon- 
dents the younger sons: Both Courts in India had found that 
the legacy to the younger sons was a charge upon the estate of the 
deceased. The property bequeathed by the will of the testator 
to his elder sons was chargec with and was moreover held by 
them upon trust for the payment of the legacy of Rs. 30,000 and 
the allowance oi Rs. 125 per month. As soon asthe erecutors 
discharged their functions as executors, they became trustees 
under the will and had no power to convey the property except 
as trustees. The mortgage tc the Bank was therefore subject to 
the trust, vis., the payment cf the legacy to the younger sons; 

Botb Cou-ts in India hac found that the Bank had construc- 
tive notice of the will of Somii Parpia, and therefore the Bank 
must be treated to have knowledge of the contents of the will 
and of the rights of the younger sons thereunder, and its title 
must be postponed to the claims of the younger sons: Charles 
Corser v. Sidney Cartwright and others (2); Meenabai's will, the 
root of the title of the house m Bhajipala Street, was deposited 
with the Bank. The defect in the title of the elder sons to the 
mortgaged property appeared upon the face of the documents of 
title, and the Bank was guilty of negligence in not calling for and 
investigating the title of the elder sons to the property comprised 
in the mortgags, and must be held to have taken the mortgage 
with notice of the will of the testator and its contents, A pur- 
chaser or mortgagee is bound to enquire into the title of his 
vendor or mortgagor, and will be affected with notice of what 
appears upon the title if he does not so inquire: Wilson v. 
Hart (3). A plea of purchase for valuable consideration, without 
notice, is no protection agains: an adverse claim, which the pur- 
chaser might have had notice of, by using due diligence in inves- 
tigating the title : Jackson v. Rowe (4), Jones v. Smith (5), Potman. 


(1) (1888) L. B. 17 Ir. 861, at p. 868. 
(2) (1876) L. B. 7 Eng. end Ir, App. Cas, 781, 
(8) (1858) L. B. 1 Ch. A»p. Ons, at paer 
(4) (1820) 2 Bim, and St, 475. (5) (1841) 1 Hare 43, 
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v. Harland (1). Reference was also made to Zn re Whistler (2). 
Both Courts in India have found that the mortgage was given for 
a pre-existing debt, due to the Bank from the elder sons, on ac- 
count of money borrowed by them from the Bank. The money 
was borrowed, as the Bank knew, for the personal debts of the 
elder sons and not in respect of matters or transactions or for 
purposes authorised by the will of the testator. The mortgage 
was not, therefore, within the powers of the elder sons, as execu- 
tors of the testator. The moneys intended to be secured by the 
mortgage were, to the knowledge of tae Bank, applied to the 
private purposes of the executors, Ths Bank must be taken to 
have known, when it accepted the mortgage, that the legacy had 
not been paid. The elder sons had not right or power to create 
any charge upon the mortgaged properties, in priority to the 
claims of the younger sons in respect of their legacy. The will 
makes the legacy a chargé upon the property, and there is, there- 
fore, a restriction on the disposal of the property. The elder sons 
took the property subject to the charge, and the Bank could not 
acquire from them any greater interest than those sons themselves 
had in the property. On this part of the argument, reference 
was made to: Judtan Succession Act ( X of 1865) sections 271 and 
187; Shatk Moosa v. Shaik Essa (3); Probate and Administration 
Act (V of 1881) sections 2, 4, 12 and 90 ; in re Kirk, Kirk v. Kirk (4) ; 
Wigs v. Wigg (5) ; and Roper's Law of Legacies (gtk Ed.) p. 443. 

Mr. Levett, K.C., in reply, further referred to Mead v. Lord 
Orrery (6) ; and Taylor v. Hawkins (7). 

Mr. Danckwerts, K.C., (with their Lordships’ permission) 
with reference to the cases cited in reply, referred to Zn re Morgan, 
Pillgrem v. Pillgrem (8) ; and Zn re the Alms Corn Charity, Charity 
Commissioners v. Bode (9), and contended that if the Bank had 
inquired, as it was bound to do, it world have known that the 
legacy, which was a charge, had not been paid. It must be assumed 
that an honest and not a false answer would have been given. 

The judgment of their Lordships was delivered by 


Sir Andrew Scoble—-The facts relating to this appeal are 
not in dispute, and may be shortly stated. 
Somji Parpia died on the 15th February 1885. He left eight 


L. B. 17 Oh, D. 858, je (1789) 1 Atk. $82, 883, 
(2) (1887) L. B. 88 Oh. D. 861, 565, (8) (1745) 8 Atk. 285, at p. 241. 
I. L, B, 8 Bom. 241. (7) (183) 8 Ves. 209. 
(4) (1882) L. R. 21 Ch. D. 485, 437. (8) (18€1) D. B. 18 Oh. D. 98, at p. 102, 
(9) (1901) L. B. 3 Oh, 75C, at p. 769. 
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P. 0. sons, four by his first wife (hereafter called the elder sons) and 

1908, four (hereafter called the youager sons) by his second wife Labai, 
Bank of Bombay who also survived him. By his will, he left all his property to 
his elder sons, subject to a zharge of Rs. 30,000 in favour of his 
widow Labai and his younger sons. Both Courts in India have 
found that this legacy was charged upon the property in suit, 
and their Lordships agree with this decision. 

After their father's death, the elder sons entered upon large 
business transactions, under the style of Somji Parpia & Co., and 
in the course aftheir business became indebted to the Bank of 
Bombay in respect of advances on bills drawn by the firm in 
Bombay upon a branch of the firm at Indore. To secure these 
advances, the elder sons, on the 1st September 1890, deposited 
certain title deeds relating to the property in suit, by way of 
equitable mortgage, with the Bank ; and on the rath of January 
1899, the Bank obtained from them a formal mortgage of the 
same property, to secure the -epayment of Rs. 52,000 in respect 
of bills then due or to become due drawn by the firm on their 
Indore branch. It is not disputed that this debt was a debt of 
the four elder sons in respect of their own business, and that the 
legacy to the widow and the younger sons was at the time, and 
still is, unsatisfied. 

The property comprised in the mortgage consisted of a 
house in Bhajipala Street and a piece of land in the Falkland 
Road, in the City of Bombay, to both of which the mortgagors 
declared themselves to be entitled, but both of which had 
been specified by their father Somji Parpia, in his will, as 
subject to the charge of Rs, 30,000 in favour of his widow and 
younger sons, This will wes not among the documents of title 
deposited with the Bank, but the root of the title to the house in 
Bhajipala Streer, the more valuable of the two properties, was 
indicated in the will of Meenabai, widow of Somji Parpia’s father 
Dhunji Parpia, which was deposited. From this it appeared that 
the house had been the joint property of the two brothers, and 
if the Bank's legal advisers had made any investigation of title, 
they must have enquired how Somji’s share had come to the 
.mortgagors, and in this way obtained cognizance of his will, and 
of the charge on this portion of his estate. But they made no 
enquiry, and appear to have assumed that the mortgagors were 

. the absolute owners of the property mortgaged. It is not sug- 
. gested that the mortgagors practised any concealment of the real 
facts of the case ; and if they had been asked about their father's 
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will, it is to be presumed that they would have given an honest 
answer. 

Nor is it suggested that the younger sons had any knowledge 
of the dealings of their elders with the Bank. But when the 
Bank advertised the properties for sale, they filed this suit in 
order to establish the priority of their charge over the mortgage 
to the Bank. And the only question in this appeal is, whether 
they are entitled to such priority. 

Mr. Levett, in his able argument for the appellants, con- 
tended that, under the will of Somji Parpia, the mortgagors were 
residuary legatees as well as executors, and he relied upon a 
passage in the judgment of Romer, J., in Graham v. Drummond (1), 
in which that learned Judge says (at p. 974) : 

u I think it is settled law that, if an executor who is also 
residuary legatee sells or mortgages an asset of the testator for 
valuable consideration to a person who has no notice of the exis- 
tencs of unsatisfied debts of the testator, or of any ground which 
rendered it improper for the executor so to deal with the asset, 
that person's purchase or mortgage is valid against any unsatis- 
fied creditor of the testator." 

But this does not dispose of the present case. Here the 
plaintiffs are legatees, and the distinction between creditors and 
legatees is well pointed out in Spence’s ‘Equitable Jurisdiction,” 
vol. ii., p. 376, where it is said : 

* A mortgage by an executor, who is also residuary legatee, 
to secure his private debt may be set aside even at the suit of a 
pecuniary legatee, for the nature of the claims of legatees, they 
taking under the will, may be ascertained. Butas to creditors it 
is different. If a reasonable time has elapsed since the death of 
the testator, and then the executor deals with the residue as his 
own, the purchaser may, in the absence of notice to the contrary, 
assume that the debts have been paid, or that there are other 
assets for payment of the debts, if any ; therefore the mortgagee 
would be safe as against creditors." 

Moreover, in this case, the mortgagee had constructive 
notice, and has only himself to thank if his position is not safe; 
for had he taken the slightest pains to investigate the title of the 
mortgagors he must certainly have discovered the charge created 
by the will of Somji in favour of the widow and her sons. . 

It was also contended that by the terms of the will the legacy 
was to be made up and paid within six years- after the testator's 

(1) (1896) L. R. 1 Ch. 968. 
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decease; that this period would have expired in 1891. eight 
years before the date of -he mortgage; and that, assuming 
notice of the will on the par- of the Bank, the Bank was entitled 
to assume that the executors were acting with the consent of the 
legatees. Lapse of time is no doubt, a circumstance that tay 
be taken into consideration in cases of this kind ; but having 
regard to the fact that, in this case, two of the younger sons were 
still minors when the title-deeds were deposited with the Bank, 
and that continued possession by the elder sons was not incon- 
sistent with the purposes of -he will, their Lordships agree with 
the Court below in holding the rights of the parties unaffected 
by this circumstance. i 

The case of Zn re Queale's Estate (1), bears a strong resemblance, 
in its facts, to that now unde- consideration. There the testator!s 
son deposited with a Bank three leases to secure his own over- 
drawn account. The Bank dealt with him as absolute owner, 
and eventually proceeded to sell the leaseholds ; whereupon the 
testator's daughters claimed to be placed on the schedule as 
encumbrancers in respect of unpaid legacies, and their claim 
was allowed, In delivering jadgment, Fitz Gibbon, L. J., says: 

“The Bank dealt with him (the mortgagor) as and in his 
capacity of an individual owner, not an executor, but a person 
pledging his own property for his own debt, giving as security his 
own interest for his own purposes. Under such circumstances, 
the Bank can,in my opinion, have no better title than that 
which its debtor really had in the capacity in which he was dealt 
with, namely, as beneficial owner, #.¢., as residuary legatee.” 

Their Lordships agree with the learned Judges of the High 
Court of Bombay that the claim of the first four respondents 
(the younger sons of Somji Parpia) must prevail over the 
mortgage to the Bank, and the title of its transferee, Dwarkadas 
Dharamsey, and they will humbly advise His Majesty that this 
appeal should be dismissed, and the decree of the High Court of 
the r4th April 1905 confirmed. The appellants must pay the 
costs of the appeal. 

Messrs Cameron, Adkin, Lec & Co.: Appellants’ Solicitors. 

Messrs. Rawle, Fohnstone & Co. ; Solicitors for the Respon- 
dents (the younger sons.) 


J. M. P. Appeal dismissed, 


(1) (1886) 17 L. R, Ir, 861. 
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PRESENT : Lord Robertson, Lord Atkinson, Lord Collins, Sir 
Andrew Scoble and Str Arthur Wilson. 


ATAR SINGH AND OTHERS 
v. 
THAKAR SINCH. 

[ON APPEAL FROM THE CHIEF COURT or TRE PUNJAB.) 
Hindu Lavo-—Kvidenco—Deod of sale of lands, suit to st asido—Ancestral 
lands—Onus of proc. - 

In a suit by the sons against thelr father, in a Hinda family, to wot aside a 
sale of lands, on the ground that they were ancestral and inalienable, the 
onus is upon the plaintiffs to establish their case that the lands are ancestral 
and not self-acquired. 

Where the title of the father was that ef reversionary heir to the late 
admitted owner, A, to show that the lands are ancestral, it must be proved that 
they had come to A, by descent from a lineal male ancestor in the male line, 
through whom the plaintiffs also claim, 

Appeal from a decree of the Chief Court of the Punjab, 
(May 26, 1903) varying a decree of the Court of the District 
Judge of Amritsar (March 30, 1899). . 

The principal question involved in the appeal was whether 
and to what extent a deed of sale executed by Dyal Singh the 
respondents’ father on May 7, 1894, was binding on the respondent. 

The property in suit consisted of land and a house situate in 
the village of Tungbala and seven houses situate in the city of 
Amritsar. They were at one time the property of Sirdar Dhanna 
Singh. On his death, they passed to his widows. On April 13, 
1879, one of the widows Rajind Kuar mzde a gift of certain other 
properties to her daughter Khem Kuar, and on October 15, 1891, 
she made a gift of the properties in svit to Gurdit Singh, the 
son of Khem Kuar. 

Dayal Singh was the next revereioner to Dhanna Singh's 
estate on the death of Rajind Kuar, Hs had no money and was 
unable to take any action to establisk his rights in connection 
with the above and other alienations of Dhanna Singh's estate 
made by the widows. After various efforts ending in failure, to 
obtain funds by sharing the property with the lender, he on 
October 27, 1891, entered into an agreement with the appellants, 
Man Singh, Kharak Singh and Harnam Singh, by which he 
agreed to give them ‘' 6-16ths share of each and every alienated 
property, for cancellation of the alienations of which a decree may 
be passed by the Courts concerned, in lieu of the expenses which 
may be incurred by the said persons in Courts, the help which 


. 860 


P, C. 
1908, 
Atar Bingh 


t, 
Thakar Singh. 


TAH OALOUTYA LAW JOURNAL. (Vou. VIL. 


they may give and the labour and the time which they may expend 
in the prosecution of the cese relating to the said alienations." 

The expenses to be paid were not to include pleader's fees, 
as to which Dayal Singh on the the same date entered into a 
separate agreement with the appellant Atar Singh, by which he 
contracted to give Atar 3ingh a 3-16th share in each property 
recovered by the exertions of the pleader in lieu of any payment 
for his services. 

In pursuance of those two agreements, a sult was at once 
brought against Gurdit Singh, and on April 26, 1893, a final 
decree was made by the Chief Court of the Punjab declaring 
that the deed of gift dated the 15th October, 1891, was inopera- 
tive after the death of Rajind Kuar. . 

Rajind Kuar died or April 27, 1894, and on May 7, 1894, 
Dayal Singh executed a Ceed of sale conveying a 37-64th share 
in the properties in suit to the appellants and certain other 
members of their family. 

On October 16, 1897, Thakar Singh and Keher Singh, the 
minor sons of Dayal Singh, by their mother acting as next 
friend, instiruted the present suit in the Court of the District 
Judge of Amritsar against the appellants and Dayal Singh 
(Defendant No. 8). The plaint alleged that the sale of May 7, 
1894 was for a fictitious price of Rs. 30,000 without any legal 
necessity and in fraud of the plaintiff's rights as reversioners ; that 
the property purporting to be sold was ancestral property ; and 
that Dayal Singh had no power to sell the same as he had no 
legal necessity. The plaintiffs prayed that the sale be declared 
not binding on the reversionary interest of the plaintiffs. Keher 
Singh died pendente iie, 

Dayal Singh, impleaded as a defendant, in his written 
statement supported the plaintiff's case, and alleged that he had 
received no consideration and had executed the deed of sale 
when drunk. 

The appellants, the purchasers, pleaded inter alia that the 
property in suit was not ancestral, that Dayal Singh had full 
power of alienation, and that the alienation was for necessity. 

The District Judge fixed five issues, of which it is necessary 


.to mention only the following two for the purpose of this 


report : : 
“y, Was the properzy in dispute the ancestral property of 
defendant No. 8 and of pleintiffs ? ” 

“a, If it was, was the alienation for full consideration a 
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legal necessity, and are plaintiffs bound by the agreement of the 
27th October 1891 and is the same for the benefit of defendant 
No. 8 and of plaintiffs ? " 

. The District Judge delivered his judgment on March 30, 
1899. He found that the property in suit both in Tungbala and 
Amritsar was not ancestral estate, but fixed a sum of money as 
* the actual legal consideration constituting necessity," if the pro- 
perty were to be found ancestral. In the result he madea 
decree dismissing the suit. The part of the judgment of the 
District Judge containing his conclusion and reasoning on the 
first issue, with which their Lordships agreed was as follows : 

* The history of the village of Tungbala is given in the pedigree- 
table of the Settlement of 1865. It is said that one Dulmi, a 
Jat of the Tung Got, came from Hindustan some five hundred 
years ago, and founded a village and called it after the name of 
his Got, Tung. Some one hundred and twenty years after, the 
descendants of Jio (Jabbu?) and Banda, the sons of Dulmi, 
separated their shares and founded near by a new village which 
they called Tungpain." 

“The descendants of Malu, the son of Aji and grandson 
of Dulmi, went away to Fattehpur, where they acquired 
property. 

“The history of Rakh Shikargah shows that Maharaja 
Kharak Singh formed a great game preserve, or hunting ground 
for himself out of lands that he took from the following villages ; 
Vairka, Tung, Nangli, Nowshera and Pandori Varaich, though 
how much was taken from each of the villages is not given any- 
where. Somewhat latter on, Kanwar Nau Nihal Singh, the son 
of Maharaja Kharak Singh, destroyed the village of Tung, which 
had already been depopulated by its lands being included in the 
game preserve, and laid out a garden there. By that time Sardar 
Dhanna Singh, who had gained power and influence with the 
Sikh Darbar, applied for, and got back all tbe lands that 
plaintiffs’ counsel says were supposed to have belonged to the 
original village of Tungbala, before the same had been incor- 
porated in Rakh Shikargah, as most of the original holders of 
the land had left the village and gone elsewhere, and he founded 
a new vilage and called it after the name of the old village. 
This village, it is said, is about half a mile from the site of the 
original village, which Prince Nau Nihal Singh had destroyed 
to lay out a garden. The site of the existing village is on a part 

of the land that was includsd in Rakh Shikargah. Now, while 
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it is contended for plaintiffs that Sardar Dhanna Singh founded 
the new village on a part of the area of the old village of 
Tungbala, which had been :ncluded in Rakh Shikargah, and 
re-took all the land that had belonged to the old village, on the 
ground that the proprietors were dead or had gone away, and He 
was their collateral and heir ; -he defendants on the other hand, 
say that the new village of Tung is on entirely new land, that is, 
land of Rakh Shikargah, anc that it is impossible to say if the 
site is part of the old Tung lands or not. That there may be 
uncertainty as regards the site being on part of the old T'ung area, 
but as regards the lands attached to the village, there can be 
no identification possible, that while it is possible some little 
land of the original vilage may be included in the present 
village area, the great bulk of it had been acquired from the 
Rakh Shikargah and from certain Vaniak Khatris, Dhillon Jats 
and Labanas, who lived in an old deserted village near where 
the jail is now ; that under these circumstances, Sardar Dhanna 
Singh may well be said to be the founder of a new village and to 
have acquired all the lands owned by him, which then lost their 
ancestral character, if any pert was ancestral It was argued 
by defendants! counsel that the act of Maharaja Kharak Singh in 
converting the old village of Tung into a hunting ground had 
the effect of a confiscation of all proprietary rights of the 
original proprietors, and that when Sardar Dhanna Singh was 
allowed to found a new village and a grant of lands was made to 
him by the Sikh Government, this was an entirely new acquisi- 
tion, although in the grant made some of the old Tung lands 
may have been included. 

It is to be regretted that I have not been able to come across 
any records throwing light on the refounding of the new village, 
showing what quantity of land of the old village was conferred 
on the Sardar. what out of Rakh Shikargah was connected 
with old Tungbala, and whzt by acquisition from any other 
village. It is conjectured that what was conferred on the Sardar 
must have been his own lands and the lands of his collaterals of 
the old Tung. As to this he had some show of right, and I 
think this is a reasonable conjecture. It is said that the greater 
part of the olc Tung escheated to the British Government and 
became nazul property, and is now included in the area of the 
land attached to the town of Amritsar, and this nazul land was 
given away to Sardars and others who built gardens there, but 
Patwari Nawab Din said that old Tungbala consisted of twa 
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patties Lashkari and Kathu; the former was included in 
Amritsar and became nazul, the latter was acquired by Sardar 
Dhanna Singh. This may be true, as it fits in with the idea, 
that the Sardar would naturally lixe to get back what had 
belonged to his collaterals and ancestors, and that the Sikh Govern- 
ment would be willing to give back what had been confiscated, 
and especially when this was no longer required, and when it 
could be shown to have belonged fo one who was a Sardar 
and had the favour of the Court. As I have said, this is but 
conjecture. . 

The earliest litigation connected with the estate of Sardar 
Dhanna Singh was in 1864, when his widow, Mussammat Rajind 
Kuar, was sued by Jowahir Singh, and when Patwari Narain 
Mal deposed that Tungbala contained twelve wells as below :— 

(1) Bajewala, (2) Dohatta, (3) P:pliwala, (4) Fattuwalla, and 
(5) Berwala, sunk by the Sardar himself, (6) Dinewala, (7) 
Takhtuwalla, and (8) Bhullarwala, sunk by Sardar Jit Singh and 
resumed by Maharaja Kharak Singh, and afterwards conferred on 
Sardar Dhanna Singh; (9) Tarawaa and (10) Mehruwala that 
were acquired by Sardar Dhanna Singh from Vaniak Khatris ; 
(11) well Birwala, acquired by the Sardar from Dhillons, and (12) 


well Chhambwala, which was the only old well of the old village _ 


of Tung and near which Dyal Singh, father of Thakar Singh, 
plaintiff, has his lands. At one time the land was held on 
ancestral shares in the old village of Tung, but afterwards, 
that is, after the founding of the pres2nt village, possession was 
the measure right; for, while the other collaterals of Sardar 
Dhanna Singh held 126 ghumaos of land, the Safdar held 1,197 
ghumaos, the share of Dyal Singh, tne father of plaintiffs, being 
about 30 ghumaos. The present tenure of the village is bhaya- 
chara. The whole of the village of T'ungbala belonged to Tung 
Jats, the descendants of Dulmi, and at the first Settlement of 1852 
the only proprietors were the widcws and collaterals of Sardar 
Dhanna Singh and such other persons as had purchased land 
from the widows. The whole village, therefore, practically, in 
Sardar Dhanna Singh's time, must have belonged solely to him, 
with the exception of 126 ghumaos belonging to his collaterals. 
Ihave no doubt that Sardar Dhanna Singh must have had some 
land descending to him from Ghaur Singh, (?) the common 
ancestor of Dyal Singh and of Sardar Dhanna Singh, but there 
is no means of ascertaining how much this was exactly. If, 
however, Dyal Singh's 30 ghumacs represents the correct 
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ancestral share, then Sardar Thanna Singh's must have been the 
same. This land could rightly be termed ancestral, so far as 
Thakar Singh, plaintiff is concerned. 

" Again, on the principle of Punjab Record No. 31 of 1894, 
land that Sardar Dhanna Singh got of his collaterals, who wefe 
absentees, would be governed by-the same rules as ancestral land, 
and might, therefore, be clessed as ancestral; it must be held 
that the land that the Sardar got of his collaterals, who were 
absentees, was ancestral; but unfortunately there are no records 
to show what was the quantity of the land, or where that land 
is, and so this course of reasoning, though correct, leads to no 
practical result as to deciding how much land is to be held as 
ancestral." 

“ Again, in the absence of reliable records, or reliable 
evidence showing clearly what was the area of the original 
Tungbala, how much of this was taken up in the Rakh Shikargah, 
and how much joined on to the City of Amritsar, which became 
nazul or Crown lands, and how much was restored back by the 
Sikh Raj to the Sardar, and whether this was out of Tung lands, 
or out of other lands included in the Rakh, or partly out of both, 
it appears to me to be absolutely hopeless to be able to decide 
that the true character of the land is ancestral so far as plaintiff, 
Thakar Singh, i» concerned. " 

“A very difficult task was laid on plaintiff to perform, vis., 
to prove positively that the land in suit was ancestral. The 
plaintiff had conjectures to help him, as I have already described, 
and very reasonable conjectures: too—but after all, only conjec- 
tures—whereas absolute certainty was demanded. The nature 
of the Sardar's rights in the village was decidedly peculiar ; 
prima facte, they were acquired rights, that is, by self-acquisition ; 
for all individuel rights were last by the confiscation by the 
Sikh Raj, and kad it not been for the Sardar, the lands then 
taken would have still formed part of Rakh Shikargah, as the 
other lands of other villages then included. Under these circums- 
tances, I have come to the conclusion that plaintiff has failed to 
establish affirmatively that the land in suit is ancestral. I have 
come to this conc_usion the more readily, as the Sardar had 1,197 
ghumaos of land. and all the land bas been sold by his widows, 
so that what ths Sardar got fram the common ancestor, Ghaur 
Singh, and from bis collaterals may well be regarded as included 
in that sold by the widows, and that the land now in dispute is 
self-acquired. It is said, with some show of reason, that the 
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original land of the old village of Tung is that included in 
Chhambwala well where all the Tung Jats have proprietary 
rights, so it might reasonably be supposed that the Sardar's 
ancestral lands were also in the lands of this well, and, if so no 
part*of the lands of this well in dispute. 

“I might record here that the defendants’ counsel referred to 
statements made by Dyal Singh's father, Chanda Singh or Jhanda 
Singh, in the litigation of 1864-65, before Agha Kalb Abid Khan, 
Extra Assistant Commissioner, to the effect that Sardar Dhanna 
Singh had acquired the lands in Tungbala, and that this effectu- 
al concluded Dyal Singh and his son, Thakar Singh, from 
denying the fact contained in the statement. I place no weight 
on this, as I consider that Chanda Singh did not intend to 
differentiate between ancestral and self-acquired lands, but 
merely described what had taken place, vir., that the Sardar got 
back the lands that had been at one time taken by Maharaja 
Kharak Singh for his great hunting grouad." 

Against that decree the responden: appealed to the Chief 
Court of the Punjab, and on may 26. 1903 the Chief Court 
delivered its judgment and decided that the property in Tungbala 
was ancestral and that in Amritsar was not ancestral; and that 
the sum of Rs. 5480-4 was property chargeable as necessity, but 
of that sum Rs. 3500 had been received by the appellants, In 
accordance with those findings a decree was made declaring that 
the respondent was not affected by the dzed of sale dated May 7, 
1894, except to the extent of Rs. 1980, which amount remained 
charged on the land. The following is the material part of the 
judgment : 

* We therefore proceed at once to what is the main point in 
the case and what has been the crucial point throughout, te., 
is the property in suit ‘ancestral’ in whole or in part in the 
sense in which that term is understood uader the customary law. 
‘ Ancestral property ' for the purposes of this suit means property 
which was held by an ancestor who is the common ancestor of 
the parties. In this case, therefore, it would mean property held 
by any direct ancestor of Dyal Singh and of Dhanna Singh.” 

“Extract from the remarks recorded on the pedigree-tables 
of Mouza Tungbala at the settlement records of 1865 and 
1892—93 are on the record and are printed at pages 14 and 13 of 
the paper book." 


“There appears to be no doubt that the village was originally 
founded by a Tung Jat who was the common ancestor of the 
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defendants, Dyal Singh end Dhanna Singh. In the pedigree- 
table prepared at settlement, Dyal Singh and Dhanna Singh are 
shown as descended from œe Harji. No doubt in the Sikh times 
the stronger members of a family got more than their shares and 
we find from the remarks recorded in 1892—93 that the entire 
land had practically coms into the hands of Dhanna Singh. 
Lands given up by other co-sharers and coming to Dhanna Singh 
in virtue of his relationship and of the factthat the land had 
been held by a common aacestor of the absconder and Dhanna 
Singh woulc clearly be held to be ancestral. Some portions may 
have been derived from other proprietors of their holdings only 
by purchase or simple acqaisition in their absence, but the main 
portions world appear to have been left by the other Tung 
relatives to come into Dhanna Singh's hands. It is noted in the 
pedigree-table that ‘Most of the co-sharers of the village being 
in straitened circumstances, absconded or absented themselves. 
Out of the proprietary body Sardar Dhanna Singh alone remained 
in possession of the entir2 land. It would appear, therefore, 
clear that the village had Leen acquired practically in its entirety 
by Dhanna Singh in consequence of the abandonment of his 
relatives and collaterals. In regard to such land it has been laid 
down in Punjab Record No 31 of 1894 that it should be considered 
ancestral. Ar page 88 o^ that judgment itis remarked, ‘con- 
sidering thar this was a portion of the family ancestral holding, 
and fell to Sham Singh owing to its abafidonment by a near 
relative we think that this portion of the estate should be held to 
be governed as regards alienations, by the same rule as that 
which applies to that part of the estate which is admittedly 
ancestral.’ We think thet this particular Jand is not removed 
from the category of ances:ral property, merely because it came 
to Sham Singh owing tothe abandonment thereof by a near 
relative rather than by simple inheritance. These principles are 
in no way traversed in the judgment in Punjab Record No. 81 of 
1901 which is by a single Judge, the circumstances Ín that case 
being quite different from those in this. We think, therefore, 
that it must be presumed that the land in Dhanna Singh’s hands 
before the village was evacaated in order that Kanwar Nau Nihal 
Singh might make a garden of it, must be considered to have 
been then ancestral. It is impossible to differentiate between the 
portions which came fron relatives and co-sharers and the 
portions which may have, in some instances, been purchased. 

* It appears, however, that Kanwar Nau Nihal Singh ‘about 
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fifty years ago (te. about 1842) caused the village to be evacuated, 
for he intended planting a garden there? These are the words 
on this point in the pedigree-table of 1892—93. It does not 
appear how far this intention was ever carried out, or whether 
the flepopulation and evacuation went beyond the village site. 
It appears that when Sardar Nau Nihal Singh wished to start his 
garden, Sardar Dhanna Singh started arother village site—abadi 
—on the lands of the hunting ground Enown as Shikargah and 
that abadi remained as the village site of Tungbala—the old site, 
which had been destroyed or depopulated to make room for the 
garden being included as nazul property in Amritsar. It does 
not appear whether Sardar Nau Nihal Singh ever intended to, or 
ever did, take up the cultivated lands of Tungbala which would 
have made a very large garden. The word used in connection 
with the garden is zamir which suggests the idea that a walled 
and enclosed garden was intended. The .dea was not carried out, 
but the new abadi for Tungbala which Dhanna Singh had started 
remained as the abadi of Tungbala and the old one was incor- 
porated in Amritsar. It does not appear whether or not Dhanna 
Singh was ever dispossessed of any part 5f the culturable lands ; 
if he was, apparently, they were almost immediately restored 
intact. Some neighbouring villages were destroyed to make the 
hunting ground of Maharaja Kharak Singh, but this was not the 
case with Tungbala, and weare quite unable to find from the 
record that there was any such confiscation and break of owner- 
ship in regard to Tungbala as would bring the case within the 
purview of the ruling in Ram Nundun Singh v. Fanki Koer (1). 
Even if the land was taken up by Sardar Nau Nihal Singh fora 
short period, which is by no means established, it appears to have 
been restored intact, and there was no sach break of continuity 


“asto deprive the property of its ancestral character. We hold, 


therefore, on a full consideration of all the facta disclosed by the 
record that that part of the property must be classedias ancestral.” 

The appellants, thereupon, appealed to His Majesty in 
Council, But in view of the concurrent finding by the Courts in 
India that the houses in Amritsar were rot ancestral, the appeal 
was confined to the consideration of the question, whether the 
land and house in the village of Tungbale were ancestral. 

Mr. DeGruyther, K. C., for the appellants, referred to 
Mayne on Hindu Law and Usage (7th ed.) p. 343; Som and 
others v. Loku and others (2); and Harcar Khan and others v. 


(1) (1903) L L, B. 39 Oalc. 828, (3) (1881) P, B. p. 2, 
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Fahan Khaa (1), and contended that the finding of the Chief 
Court that the property situate in Tungbala was ancestral was 
erroneous both in fact and law and that the plaintiffs, as found 
by the District Judge, failed to prove their allegation. 

The respondent did nct appear. 

The judgment of their Lordships was delivered by 

Lord Collins :—This is an appeal from a decree of the Chief 
Court of the Punjab vary-ng a decree of the District Judge of 
Amritsar. The suit was brought by Thakar Singh and his 
brother, Kehr Singh, minors, by their mother -acting as next 
friend, to set aside a deed of sale made on the 7th May 1894 
by their father Dyal Singh to the appellants and certain other 
persons as purchasers, on the grounds that the lands, the subject- 
matter of the sale, were, in the view of the Hindu law, ancestral, 
and that the sale was not necessary, and was for a fictitious 
consideration and in fraud of the rights of the plaintiffs’ father, 
Dyal Singh, as next heir and reversioner on the death of the 
widow of Dhanna Singh, the deceased owner, Kehr Singh died 
while the suit was pending. The only question in dispute on 
this appeal is, whether the lands, were ancestral. The District 
Judge has held that they were not ; the Chief Court has reversed 
his decision and held that they were. 

It is not disputed that the onus on this issue is on the plain- 
tiffs, and it is because in the apinion of the District Judge they 
failed to discharge this onus that the suit was dismissed. 

It is through their father, as heir of the above-named Dhanna 
Singh, that the plaintiffs claimed, and unless the lands came to 
Dhanna Singh by descent from a lineal male ancestor in the male 
line, through whom the plaintiffs also in like manner claimed, 
they are not deemed ances-ral in Hindu law. Therefore, if the 
plaintiffs cannot show that they were not self-acquired lands in 
the hands of Dhanna Singh, the suit fails. Now, as the District 
Judge points out, there is really no evidence that the lands in 
question came to Dhanne Singh by descent at all. There is 
evidence that he acquired some lands in the district by pur- 
chase from the owners, anc there is a probability that he acquired 
others by the abandonmen: of other persons who may have been 
collateral, and, in that way, may have become possessed of lands 
which, by the custom o: the Punjab, would be regarded as 
ancestral, But there is no evidence whatever defining the 


boundaries of these portions of land respectively. Indeed, the 


(1) (1903) P. R. p. 178. 
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learned Judges of the Chief Court themselves say: "It is 
impossible to differentiate between the portions which came from 
relatives and co-sharers and the portions which may have, in some 
instances, been purchased." But it is by reason of this impossi- 
bitity that the plaintiffs failed to prove their case. The learned 
District Judge also points out that, since the death of Dhanna 
Singh, large portions of the land held by him have been sold by 
his widow, and it is quite possible that all the ancestral land, if 
he had any, was embraced in these sales, and that the sale of 
the lands in question embraced exclusively self-acquired lands. 
Their Lordships agree that, when the onus lies, as it does in this 
case, on the plaintiffs in seeking to set aside on such grounds a 
solemn deed executed by their father, conjectures cannot be 
accepted as a substitute for proof. With the greatest respect to 
the Judges of the Chief Court, their Lordships venture to think 
that they have hardly given sufficient weight to this considera- 
tion. Their Lordships agree with the conclusion and reasoning of 
the learned District Judge, and will humbly advise His Majesty 
that the appeal be allowed and the decree of the Chief Court sêt 
aside with costs. The respondent must pay the costs of this 
appeal, except so far as they may have been increased by the 
delay which has taken place in the prosecution of the appeal. 
Messrs, Watkins and’Lempriere; Appellants’ Solicitors. ` 
The Respondent did not appear. 
| Appeal allowed, 
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Before Mr. Justice Brett and Mr. Justice Mookeryee. 
PURNA CHANDRA BYSACK 


v. 
GOPAL LAL. SETT AND OTHERS."' 

Hindu law—' Malih'—Shebaitship, inkoritanco to—Imnatio, right of inheritance 
q/— Dayabhega, authority of—Dayabhaga, Chap. IV, Seo. 8, V. 31, 52, 33, 
apseriows— Riral wifes son and daxghtor's sexn,—Stridhan, Ayautuk. 

Where the term ‘Malik’ is used in @ will, its precise meaning is to be 
determined by the context and with reference to the other clauses of the 

document, f . 

In the absence of any directions to the contcary in tbe will the right of 


* Original Bult No, 615 of 1904 on the Original Side of the High Court, 


P. Q. 
1908, 
ve 
Atar Bingh 
v, 
Thakar Singh. 
Lord Collins. 


— 


Orv, 
1907. 
— 
July, 22, 93, 94, $5 
My 2 2 31 


1908, 
January, 10, 


THE CALOUTTA LAW JOURNAL. Wor, Viti. 


inheritance to tha shebaitship follows the same line ae the right of inheritance 
to immovable praperty. 

In Bengal, insanity at the time when the inheritance falls in, is sufficient 
for exclusion frora the succeasion, even though the lunacy may not bavo been 
congenital ; and where the suoccemman to en office is in question, the duties 
attached to which require that the holder shall be in full possession of his 
senses, lunacy is nndonbtedly sufficient to disqualify a person from succeeding 

The text of the Dayabhaga by Jimut Vahana cannot bo regarded as in 
itself an authority abeolutely binding without any regard to the fact whether 
the doctrine propounded in the text has been accepted asa true exposition of the 
Jaw and has beer sanctioned by usuge, and without any consideration of the 
question whethe- a verse relied upon bears on its face the evidence of being 
spurious and an interpolation. 

The Oolleotor of Madura 1, Matzu Hamalinga Sathupathy (1) followed, 

Verses 82 and 88 and the words “of the rival wife” in verse 81 in Bec. III 
of Chap. IV of the Dayabhaga are interpolations and are spurious. 

The son of a rival wife is not a preferential heir to the danghter’s son in 
the line of suoceamon of the ayswit-k stridhan property of a Hindu female, 

The destruction of an image does not destroy the endowment, 

Suit for the constructian of s will and declaration of the 
right to shebaitship and surplus proceeds of income. 

A Speciel Bench heard this suit in order to avoid an appeal 
to this Court. The relation between the plaintiff and the 26 defen- 
dants in this suit would appear from the pedigree.* They are all 
the descendants of one Gobind Chand Bysack. There were 
numerous suits and other proceedings the full details whereof 
are set out in the Judgment pages 374 to 393, and it is un- 
necessary to repeat them here, The arguments of counsel on 
these facts zlso appear in the judgment at pages 398 to 409. 
The issues which were framed appear at.pages 394 to 396. The 
chief point of law argued in this case.was whether the son of a 
rival wife was a preferential heir to the daughter's son in the case 
of ayautuka stridhan, under the Bengal School of Hindu Law. 
The arguments upon this question of law appear below. 

Mr. B. Chakravarti (with. Mr. A. N. Chowdhury) for the 
plaintiff, 

Mr. R. C. Sen (with Mr. K. P. Basu) for Gopal Lal Sett. 

Mr. 4. C. Dutt for Gaur Hari. 

Mr. Garhar Ali (with Mr. C. C. Das) for Bindubasini. 

Mr. B. C. Mitter (with Mr. B. L. Mitter) for Shamlal. 

Mr. A. Chowdhury for Banshidhar and Dhanukdhari. 

Mr. C. KR. Das for Nandalal and four others. 

Mr. C. P. Hil (with Mr. S. R. Das) for Beharilal Sett. 

(1) (1868) 10 W. R. P. O. 17, 31 : 18 Moo. I. A, 897, 
^" Ben next page. 
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Mr. S. C. Mukerjee for Upendra and three others. 

Mr. P. Roy Chowdhuri ior Khoka. 

Mr. N. Sarkar for Kanai Lal Sett. 

Mr. B. Chakravarti —A^ rival wife's son is preferred to a 
daughter’s son. See, Dayabhaga, Chapter IV, section 3, verses 
31, 34, 33. The word used in the Dayabhaga is Suta which 
means son of a rival wife. He comes before a daughter’s son. 
I question the authority of Sri Krishna as it is against the 
Dayabhaga. Shama Charen only follows Sri Krishna. The 
verse 33 is genuine and -he old criticism of Srikrishna and 
Achyuta are bad. See Zeencomree v. Dinonath (v. By parity of 
reason, the fact that in the Chapter dealing with the issue of a 


- lady, the rival wife's son is not mentioned, would not exclude 


bim. The adopted son is not mentioned either. Yet the above 
case recognises him, See Golap Chandra Sarkar’s Hindu law (2nd 
edition) page 327, (3rd Edition) pages 414-415. I rely on the order 
in Vrihaspati's text apart from verse 33. Manu saysa lady who 
has no son of her own, bur has a son by a rival wife is not 
called issueless. Verse 32 is not challenged as spurious. " By son 
is meant child of a rival wife? Golap Chandra Sarkar (3rd Edition) 
page 409. Where there is a conflict between Dayabhaga and Sri 
Krishna, Dayabhaga prevails, See Ram Gopal v. Narain Chandra 
Bandopadhya (2). A step-son by conferring spiritual benefit 
stands on the same foot:ng as a son born of the womb. It is 
against Hindu sentiment thata step-son should be postponed to a 
daughter's son who is a stranger to the family. 

Mr. C. P. Hill—On the same point contra. The doctrine 
of spiritual benefit does underlie succession to stridhan, although 
it is subordinated to, firsy, the wishes of the lady, secondly, the 
wishes of the donors when they made the gift. This accounts for 
the difference between succession to males and to females. "That 
some such theory does exist is apparent. See Banerjee on Stridhan 
page 400. Barren and widowed daughters are admitted because 
they are offspring, £e. the. woman would desire them to take. 
Hence the feeling of natural affection affects the doctrine of 
spiritual benefit. You are to be guided not by archaic texts but by 
the law as accepted. See Banerjee on Stridhan page 404. That 
spiritual. benefit is subo-dinated by feelings of natural affection 
and wishes of donor is also apparent from the devolution of 
different kinds of Stridhan. See Vyavasta Darpan, 262. In one 
respect there is unanimity, r.e. the issue of the woman is always 


(1) (1885) E W. R. 49, (8) (1905) 3 C, L. J. 15, 22. 
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preferred. In Dayabhaga Chapter IV, section 2, the heading 
given by Colebrooke is not in the Original. Section 3 deals 
with succession to childless woman. Sze the first and last verses 
of the section. Therefore verse 33 is out of place in section 3. 
Vetses 9 and 10 of section 2, show tne struggle of the Hindu 
mind to find a place for spiritual benefit, Daughter’s son is 
expressly given a position after son's son. When you come to 
distant heirs, the principle of spiritual benefit is given more 
prominence because natural affection has no place there. "Verse 
34 isa continuation of verse 32. Verse 33 is interpolated between 
them. Allthe commentators put daughter's son before step-son. 
You cannot ignore modern usage. Collector of Madura v. Muttu 
Ramalinga Sattupatty (1). The text is not genuine. If genuine, 
the usage has been otherwise for 3 or 4 centuries at least. 

Mr. B. C. Mitter, on the same point :—There is a conflict in 
the Dayabhaga itself, and the unanimous views of all the com- 
mentators explaining the conflict must be accepted. 

See Dayabhaga, Chapter IV, Section a, verses 9-12 where 
different kinds of daughters are indicated, special words are used, 
eg. Kumari Duhita, Urha Dubita, Bandhya Duhita, Bidhaba 
Duhita. Verse 10 makes the position of daughters perfectly clear, 
and whether the doctrine of spirituzl benefit is applied or that 
of propinquity is applied, the daughter's son prevails. 

Then, see section III, verses 31-34. Jimuta Vahana is adding 
glosses to Vrihaspati's text. That text only refers to heirs after 
the husband, and therefore does not deal with the daughter or 
the daughter's son. Even of those who come after the husband, 
it merely indicates the fact of heirship and not the order of 
heirship. Seesection III; verse 38. "Therefore the Dayabhaga 
does not intend to lay down the order of succession. In verse 
31, we have "if they leave no issue." "This would include 
widowed and barren daughters (see the different kinds of 
daughters in section II, verses 9-11). Therefore, if you take the 
verse as laying down the order of succ2ssion, then daughter's son 
would be postponed to widowed daughter, 

In verse 33, the word is aurasa " putra " and " kanya ” which 
would include barren and widowed daughter. Therefore there is 
a conflict. . 

As to the six commentators: (I) Sri Krishna says: Firstly, 
a grandson is in fact a descendant, thadista praja. A step-son 
bears the reflection of a descendant, 4éatsta praja. Therefore, 

(1) (1865) 10 W. B. 17, 21. 


1908, 
January, 10. 


THE OALOUTTA LAW JOURNAL (Vor. VIT, 


on ground of propinquity, 2 grandson ought to have preference. 
Secondly, (a) pinda offered by a daughter's son to his grandfather 
is participated, by his grandmother ; (5) at the parvana sradh, the 
pinda offered to a father by c son is participated by the son's own 


- mother but not by the step-mother. Thirdly, the author has 


already said that barren and widowed daughters are postponed to 
to the daughter's son. Now he says that the ' aurasa. children’ 
or issue of the body come before daughter's son; therefore, 
barren and widowed daughters take before the daughters. Hence, 
there is conflict in the Dayabhaga. (Il) Moheswar says that the text is 
spurious, because otherwise there is a conflict. Hence, the text of 
Vrihaspati does not lay down the order of succession but only 
indicates the fact of heirshiv. There is a distinction between a 
son and a stap-son. Son :sissue of the body and of the same 
gotra. Step--son is not issue of the body at all. A daughter's son 
has the element of the “ issue of the body” because he is born 
of an issue, Pinda offered by a stepson to his father is not 
participated by his step-mother. (HT) Achyuta says that a daughter's 
son is upadista praja. The text of Vrihaspati does not lay down 
the order of succession. Two other commentators (IV) Sreenath 
and (V) Ran Bhadro do not deal with this verse, and (VI) 
Ragkunandana omits this in his Dayatatwa. Finally, the modern 
commentators are in my favour. See Dayakrama Sangraha 
Chapter 2 section 4 verses 7-3 ; Macnaghten Volume I page 39 ; 
Shama Charan's Vyavastha Darpana 260; Siromani page $90; 
Banerji pages 399-401. Golap Chandra Sarkar does not give any 
reasons. 

JUDGMENT. C. A. V. 

The judgment of the Coart was as follows : 

The present suit is brought for the construction of a will 
executed by Sremutty Bhagabutty Dassi on the 29th May 1841, 
for a declaratian that the plaintiff is entitled to the Shebattshsp 
ofthe endowment created bz the will and to the surplus income 
of the endowed properties and to other reliefs for the explanation 
and understanding of which i- is necessary to set out the follow- 
ing facts and the history of the proceedings which have been 
hitherto taken in connection with this will in the Supreme Court 
and afterwards in this High Court. It is necessary to set them 
out in some detail as apart from the construction of the will the 
contest between the parties is with regard to the character and 
effect of these proceedings. 

The annexed genealogy (page 371) which is admitted as correct 
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by all parties shows that one Govinda Chandra Bysack who died 
on the 7th February 1810 had two wives. The first Kanakmani 
Dassi predeceased him, leaving two sons Radhakristo Bysack 
and Srikisto Bysack. The plaintiff and defendants 7, 8, 9, 10, 11, 
12,13, 20, 21, 22 are descendants of this branch of the family 
through Radha Kristo Bysack. The members of this branch of 
the family all bear the family name of Bysack. 

The second wife was Srimutty Bhagzabutty Dassi who sur- 
vived her husband and died on the 29th May 1841 after executing 
the will the construction of which is the subject of the present 
litigation. She had a family of three sons and two daughters. 
From the eldest son Pran Krishna are descended defendants Nos. 1 
and 26 through their mother's father Uday Chand Bysack, and 
defendant No. 2 through Uday’s sister Mon Mohini Dasi. De- 
fendant No. 2, of all the surviving members of this branch of the 
family, alone bears the family name of Eysack. Of the other two 
sons of Bhagabutty Dassi, Joy Kristo Bysack became a lupatic 
and died childless, and the other Raj Kr_sto Bysack died childless 
before the death of his mother. Both cf these left widows who 
survived Bhagabutty but are now dead. 

The eldest daughter Tripura Sundar. predeceased her mother, 
leaving a son Radha Krishna Sett, from whom are descended de- 
fendants 4, 5, 6, 14, 15, 16, 17, 18, 19, 22, 24 and 25. 

The younger daughter Golap Dassi survived her mother and 
her branch of the family is now represented by Bindu Basini 
Dassi Defendant No. 3. 

All the members of the two branches of the family who are 
now alive have been brought on the record as parties to the pre- 
sent suit ; defendants Nos. 25 and 26 who were left out at first 
having been added on objections being raised to their ontissión. 

On the 29th May 1841, Srimati Bhagabutty Dasi who appears 
to have been a pious Hindu lady executed a will and died the 
same day. "The will which has been translated by the translator 
of the Court, the original translation prepared for the Supreme 
Court being inaccurate and misleading rans as follows: 

Sri Sri Durga. 
Srimati Bhagabutty Dassi. 
Signature by mark x 

Of Joy Gopal Siba Thakur of Anandmoye Thakurani (and) 
of Gopal Lalji, 

To the worthy of blessings Srijut "Vooday Chund Bysack. 
Executed by Srimati Bhagabutty Dassy. 
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This Hukumnama (wri-ten order) is to the following effect. 
I, while in the enjoyment of sound health and in composed state 
of mind, give this order. You will carry on the Seva of Sri Sri 
Issar from and out of the orafits (interest) of the “ Company's" 
paper which stands in my own name and (as regards) the ancestral 
Seva of Sri Sri Issur you will carry on the Seva of the said Zssur 
Ju from and out of the profit of the garden (standing) in His 
(Sri Sri Issurs) name (v£z,) the garden the village of Sinti, 
named Issur Gopal Lalji’s garden, purchased by ancestor. You 
are to remain as Malik of al Sevas. You will carry on the Seva 
of the aforesaid Issur Thakurani in concert with your step-mother 
Sreemutty Sive Sundari Dassi according to the existing arrange- 
ment of the Seva. Furthermore, I have purchased a house at 
Chowringhee benami in the name of Srijut Radha Kanta Sett. 
From and out of the profits of these two houses (namely) from 
the profits of the said house from which the Seva of Sn Sri 
Jssurji is being carried on and (from the profits of) the house at 
Pathuriaghata given by my husband, the Seva will be carried on. 
You will distribute the remaining amount of profits in equal 
shares amongst these three persons (namely) Srijut Radha Kanta 
Sett, Srimati Golapmoni and Srimati Manmohini. You will 
make payment to the Srijut Ramjoy Bhattacharjya in the way in 
which it is made to him for the Seva from and out of the balance 
of the interest obtained from the Company's paper standing in 
my own name that may be left after performance of the Seva of 
Jssuri,and you wil carry on the Seva of Zssur at the Ghat on 
the side of the river Bbagirattee according to the existing 
provision and you will make payment from and out of (the 
interest on) the said Company's paper. I have (to pay) costs in 
Court and debts. You will make payments to the persons 
mentioned below. Further, from and out of the profits of the 
two Battakhana houses which have been purchased in your name 
from Srijut Radha Krishna Basak, the pooja of Jssuri Saradea 
will be performed. Besides, you will pay to Srijut Jagabandhu 
Mukhopadhya a sum of Company's Rs. roo (one hundred rupees), 
for the construction of a 3ouse. You as executor will perform 
the abovementioned duties, which I entrust you with. To the 
above effect I execute this Will. Finis. Dated the 17th Jaista 
1248 Sal (corresponding to) the 29th May 1841. 

Witnesses. 
Sri Srikrishna Basak. 
Sri Ramsunder Basak, 
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Details of debts. 
Rs, 
Srimati Krishna Kumari Dassi  ... e 1,500 
* i Hara Sundary Dassi i s 2,300 
» Wooma Sundary Dassi ... . 300 
T Apurbamani Dassi nah wa 800 
"n Siba Sundary Dassi va see 300 
5 Manmohini Dassi sis ve 550 
Sri Khetter Narain Basak a se 100 
Debt due to the Union Bank one draft va 2,660 
Co's. Rs. 8,010 
A sum of Rupees Eight Thousand and ten only. 
Witnesses. 
Sri Srikrishna Basak 


Sri Ram Sundar Basak 


At the time of Bhaggobutty’s death her eldest son Prankrishta 
was dead. He left a widow Shibo Sundary who was his second 


wife, and a son, Udoy Chand Bysack, and a daughter Mon Mohini 


Dasi, who were his children by his first wife. 


The second son of Bhaggobutty, Joy Krishta Bysack, survived 
her, but he had become a lunatic in 1821 and had been declared 
to beso on 7th January 1840 after the issue of a Commission of 
inquiry. 

Bhaggobutty’s third son Raj Kristo predeceased her, but his 
widow Jamuna Dasi was alive at the time of her death, 

Neither of these two sons had any children. Ü 

Tripura Sundari Dassi, the eldest daughter, had predeceased 
Bhaggobutty leaving a son Radha Kanta Sett: 

The younger daughter Golapmoni Dassi was alive, but was 
the mother of daughters only. 

It is not denied before us that the property covered by the 
will executed by Bhaggobutty Dassi was her dyautuk Stridhan, 
a contention to the contrary which was at first raised by Kanai 
Lal Sett defendant No. 26 in his written statement not having 
been seriously pressed. It is also not seriously contested that the 
will covered all the S/rid&an property of which Bhaggobutty 
Dassi was possessed at the time of her death, This was in fact 
found to be the case by the Supreme Court in 1857. 

Under the terms of the will, Bhaggobutty Dassi who appears 
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to have been a highly pious Hindu lady provided for defraying 
the expenses necessary for carrying on the worship of the family 
idols out of the income af her property, which consisted of a 
sum of money invested in Government Promissory Notes 
and of certain houses and ather landed property. She appro- 
priated the profits of the different properties to defraying in the 
first instance the cost of carrying on the worship of the different 
idols, and specified in the case of two of the properties, namely, the 
house in Chowringhee and the house in. Pathuriaghatta, that the 
profits derived from them were in the first instance to be applied 
to the worship of the idol, Ananda Moyi Thakurani. She also 
named the persons amongst whom the surplus was to be divided. 
They were, Radha Kanta Sett son of her daughter Tripura 
'Sundari, Golapmoni Dassi her youngest daughter, and Mon 
Mohini Dassi the daughter of her eldest son Pran Kristo Bysack. 
She provided that out of ofher properties legacies were to be 
paid to certain specified persons and her debts including costs of 
litigation were to be discharged. She constituted her grandson 
(son's son) Udoy Chand Bysack the Malik of the Sheba and 
dirécted that he could conduct the worship of the idol Ananda 


“Moyee in agreement with his step-mother Siba Sundari. She 


also appointed him execu-or of her will in order that he might 


. carry out its provisions. 


Udoy Chand Bysack survived his grand mother only a 


"little over a year, and died on the 8th July 1842, leaving as his 


sole child an infant daughter, Lakshi Moni Dasi, born in July 
1841. | : 

Before his death,. Udoy Chand executed a will on the 2nd 
July, 1842. Under this will he appointed as his executors 
Srijut Rama Nath Tagore and Srijut Madan Mohun Chatterjee. 
He directed his executors to make due provision out of his estate 
for the maintenance and marriage of his infant daughter. He also 
directed his executors to provide funds out of his estate to 
‘carry on as before the worship of the idols Ananda Moyee 
‘Thakurani, Joy Gopal Jit and Shiv Thakur which had been 
established by his grandmother, and also gave them liberty to 
increase the allowance for the sheba. He also directed that if 
“his daughter bore any sons, -hose sons on attaining full age should 
take the: whole of his property: movable and immovable from 
his executors in-equal shares, and should become shedasis of the 
idol, but that if his daughter bore no sons then two good and 
Avell-disposed persons shoud be appointed trustees (skedaits) by 
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thè executors, and that on the death or resignation of one of the 
persons so appointed as trustees the survivor should have power 


to appoint a person as trustee in his place. He also left certain 
bequests and legacies. . 


*The executors seem to have taken charge of the properties: 


without objection being raised by any other members of the 
family and to have made arrangements for defraying the worship 
of the idols. 

On the 12th June 1846 Radha Kanta Sett, the grandson of 
Bhaggobutty Dassee by her daughter Tripura Sundary died leaving 
two sons Prio Nath Sett and Rama Nath Sett. Before his death 
he executed a will by which he appointed his widow Shama 
Sundary Dassee and two persons Ramanath Bysack and Madhab 
Chandra Bysack his executors. Shama Sundari alone took out 
probate. 

It has been mentioned already that Kanakmoni Dassee the 
elder wife of Govinda Chandra Bysack predeceased him, leaving 
one son surviving her, Radha Kristo Bysack. Radha Kristo died 
on the 2sth March 1846 leaving him surviving three sons Tatini 
Chand Bysack, Mohan Chand Bysack and Nirmal Chand Bysack. 

On the 27th August 1846, Golap Moni Dassee the sole 
surviving daughter of Bhaggobutty Dassee filed a bill of com- 
plaint, or as it is also described, an equity suit in the Supreme 
Court of Calcutta, In that suit she made defendants Ramanath 
Tagore and Madan Mohan Chatterje the executors under the 
will of Udoy Chand Bysack, Mr. Robert O'Dowda, the com- 
mittee of Joy Kristo Bysack the lunatic son of Bhaggobutty 
Dassee, Monmohini Dassee the sister of Udoy Chand and grand- 
daughter (son's daughter) of Bhaggobutry, Jamoona Dassee the 
widow of Rajkristo Bysack deceased the third son of Bhaggobutty 
Dassee, and Shama Sundary the widow of Radha Kanto Sett the 
grandson (daughter's son) of Bhaggobutty who was also an executrix 
appointed under her husband’s will, as well also as Ramanath 
Bysack and Madhab Chandra Bysack, the executors appointed 
by Radha Kanta Sett in his will. In fact in that suit all the then 
surviving members of Bhaggobutty’s branch of the family were 
made defendants. The plaint, after first describing the family history 
up to the death of Bhaggobutty Dassee and stating the fact that 
she died possessed of certain siridkan property, proceeds to recite 
that Bhaggobutty Dassee executed a will on the agth May 1841 
and sets out the will zs extenso. It then asks for a-full dis- 


covery of all the property of which Bhaggobutty died possessed. 
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It then proceeds to set out the family history after the death of 
Bhaggobutty Dassee pointing out how the property left by her 
had come into the hands of the executors of Udoy Chand, and 
seeks a discovery of the charges and expenses necessary for 
carrying on the worship oi the idols provided for in the wil? of 
Bhaggobutty Dassee. It then proceeds to set out that the oratrix 
Golapmoni Dassee as the sole surviving daughter of Bhaggobutty 
Dassee is entitled to all the :£rigan property left by Bhaggobutty 
which did not pass under tke will executed by her. It points out 
that there is no residuarr clause in the will and therefore the 
oratrix is as heir under the Hindu Law entitled to any residue 
that may be found to exist The right of Bhaggobutty as a 
Hindu female to make an absolute disposition of her immovable 
sirtdhan property is denied. and the validity of the endowment 
and bequest made by the will is'disputed. It alleges that Bhaggo- 
butty died possessed of properties in excess of those covered by 
the will and in order tc ascertain whether this was so or not, 
seeks for an order on the defendants to answer 22 interrogatories 
which are set out. It pravs that the rights of all the parties 
interested under the will of Bhaggobutty may be ascertained and 
declared, that the several religious and charitable bequests and 
bequests of the surplus under the will may be declared to be void 
and of no efect, that the cratrix be declared entitled as sole heir 
to succeed to all the proper-ies of Bhaggobutty Dassee not covered 
by the will, that the Maste- of the Court be directed to take an 
account of all the properties belonging to the estate at the time 
of Bhaggobutty's death and af the income derived from them 
since her death, and after “in a due course of administration" 
deducting necessary expenses to pay funeral expenses and to pay 
off debts and also to pay legacies, the balance may be ascertained 
and paid to the oratrix, char in the meantime a Receiver to the 
estate be appainted, that the executors under the will of Udoy Chand, 
as derivative executors to the estate of Bhaggobutty Dassee, 
be directed to bring the exate of Bhaggobutty into Court, and be 
restrained by an injunction from defraying any further charges 
and expenses on the several charitable and religious bequests 


‘referred to in the will or from alienating any of the property 


included in the estate of Bhaggobutty Dassee. 

On the 28th October 1846, the executors of Radha Kanto 
Sett and Mon Mohini Dassi put in a joint written answer, While 
admitting most of the statements of fact set out in the Bill of 
complaint they disclaimed zll knowledge of the amount or value 
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of the property left by Bhaggobutty Dassee at her death, or what 
amount had been spent on carrying on the worship of the idols. 
They denied that they had received fram Udoy any share of the 
surplus from the rents of the two houses, one in Chowringhee 
antl the other in Pathurighatta as bequ2athed to them under the 
terms of the will. They submitted to the decision of the court 
the determination of the questions raised in the 17th and 22nd 
interrogatories, whether the complainent was the sole heir of 
Bhaggobutty and, as such, entitled to the whole or the residue of 
her estate, and whether the will executed by Bhaggobutty was a 
good and valid disposition of all her property. They denied 
generally they were necessary parties to the suit and Madan 
Chandra Bysack set up a further ground that he was not a neces- 
sary party as he had neither taken out probate of the will of 
Radha Kanto Sett nor had intermeddled with his estate. 

On the 13th March 1847, Romenath Tagore and Madan 
Mohun Chatterjee executors under the will of Udoy Chand put 
in their written statement. In this, while admitting generally 
the truth of the facts as set out in the bill of complaint they say 
Udoy Chand after succeeding to the property of Bhaggobutty 
Dassee under her will so mixed up her property with his own that 
they, his executors, cannot distinguish the property which came 
to him under the will from his other property, except in so far 
as the property is described in the will itself; they left it to the 
Court to decide whether the complainant as a sonless widow was 
entitled as sole heir to succeed to the Stridhan property of 
Bhaggobutty Dassee, but in reply to the 22nd interrogatory they 
asserted that the will of Bhaggobutty on a true construction was a 
good and valid testamentary disposi-ion of all the property of 
which she died possessed and that no part of the property was 
left undisposed of. In reply to the 16th interrogatory they ad- 
mitted that so far as they were aware Uddy during his lifetime 
had not paid to the complainant or to Monmohini or to Radha 
Kanto Sett the surplus profits, if any, of the two homesteads, 
namely, the one in Chowringhee and the other in Pathuriaghatta. 

On the 7th May 1847, Jamoona Dassee the widow of Raj 
Kristo Bysack the third son of Bhaggobutty Dassee died leaving 
no children, 

On the 10th September 1847, a decree was passed by the 
Supreme Court referring the case to tke Master of the Court for 
enquiry and for report, (1) what property movable and immov- 
able Bhaggobutty Dassee died possessed of, and from what sources 
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it came to her,-(2) what portion of these properties came into the 
possession of Udoy Chand as executor under her will, and what 
passed afterwards to his executors, (3) what part, if any, of the 
properties were disposed of by Udoy during his lifetime or by his 
executors after his death, and what had become of the proceeds, 
(4) to take an account of the outstanding personal estate and 
effects of Bhaggobutty the testatrix and of her debts and funeral 
expenses, and (5) to advertise the creditors of the estate to come 
in and present their claims before a fixed date and to prove their 
debts. 

The decree then gives the following directions, which are 
important for the purpose of this case vis., that the master is (6) 
to enquire and report whaz religious ceremonies had been per- 
formed during the lifetime of the testatrix and what had been 
continued after her death, end (7) also “ to enquire and report 
who would be a fit and prope: person or persons to execute and 
perform such. of the religious trusts in the said will mentioned as 
are still capable of being performed.” 

-The case was before the Master from the roth September 
1847 to the roth November 1357 when he submitted his report. 

It is not necessary to go :hrough all the proceedings before 
this officer which appear to haze been very protracted. The follow- 
ing facts in connection with those proceedings are, however, im- 
portant as bearing on the arguments which have been advanced 
before us by the different par-ies. 

On the 4th February 1848, the executor of the estate of 
Monmohini Dassee through his solicitor stated that he did not 
intend to attend the proceedings any more as he was interested 


. only in a share of the surplus profits of the two houses in Chow- 


ringhee and Pathuriaghatta. 

On the 18th November 1348, the Master issued notice to the 
committee of the lunatic Joy Kristo to attend the proceedings as 
representing the lunatic. 

On the 3rd June 1850, Joy Kristo the lunatic died leaving no 
children but a widow Harasuadary. 

On the 1zth October 1351, the complainant Golapmoney 
Dassee died, leaving three dacghters, Chand Kumari, Hara Kumari 
and Kristo Kumari. After her death, nobody appears to have 
taken any interest on her behalf in the proceedings, which were 
dismissed on the 30th June 1353. 

On the 9th March 1854, however, they were revived on an 
application made on behalf ot her daughters Chand Kumari .and 


€ 
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Hara Kumari, the third daughter.Kristo Kumari having in the 
meantime died. 

On the ist February 1855, the Master directed that Lukshi- 
mpney Dassee daughter of Udoy Chand should be made a party, 
8$ representative of her father, and on the 8th March 1855 her 
husband Nabin Kissun Sett was appoinced guardian adhiem for 
her in those proceedings, and he through hia attorney was pre- 
sent at the rest of the meetings before zhe Master. 

The report of the Master of the roth November 1857 was to 
the following effect. 

After setting out the real (or immovable) properties left 
by the testatrix Bhaggobutty Dassee, all of which came into 
the hands of Udoy Chand after her death under her will 
and afterwards into the hands of his executors, he gives an 
account of the personal property or movables which also came 
into the possession of the same persons, and finds that Rupees 
$3961 10 annas is due to the estate of Bhaggobutty from the 
executors of Udoy, and gives a list of the jewels and ornaments 
which were dedicated by the testatrix tc the idols Ananda Moyee 
Thakurani and Sri Gopal Jiu, and which, since her death, had 
come into the hands of Udoy and his executors. He reported 
that the will covered the whole of the property of the testatrix, 
that it was her s#idhan which she had acquired at different times 
after her. nuptials according to the.usages and customs of the 
Hindus by divers gifts, donations and presents from her husband 
and that she had full power to dispose of it all by her will. 

Dealing with the question of the religious ceremonies and 
the arrangements to be made for their continuance, he reported 
that during her life time, Bhaggobutty Dassee performed all the 
ceremonies at an expense of Rs, 3371-1 annually, and that since 
her death Siba Sundari Dassee, the step-mother of Udoy Chand, 
had been performing the same religious ceremonies both during 
Udoy Chand's life-time and since his death and had received the 
sum of Rupees two .thousand three hundred and eighty, threé 
annas, eleven pies annually from:.Udoy Chand, and after his 


- death from his executors, to cover the expenses of carrying them 


on, and he found “that the said Srimutty Siba Sundari Dassee the 
step-mother of the said .Udoy Chand Bysack is a fit and proper 
person to execute, perform, and keep up, all the religious trusts 
in the said will of the said testatrix mentioned,” and that all the 
ceremonies were still capable of being performed. He ‘further 
found that the profits -of the real property and the interest on 


THE CALOUTTA LAW JOURNAL, (Vor. VIII. 


the sum of Rupees fifty-three thousand nine hundred and sixty one, 
anna one, in Company’s promissory notes should be paid monthly 
to Siba Sundari, and the jewellery should be made over to her. 
He further found that urder her will Bhaggobutty Dassee had 
directed that the surplus cut of the profits of the two houses in 
Chowringhee and Pathuriaghata remaining after performance of 
worship of Ananda Moyee Thakurani should be divided equally 
among Radha Kanta Sett husband of the defendant Syama 
Sundari Dassee, Golap Moni Dassee (mother of the defendants 
Chand Kumari and Hara Kamari) and the defendant Monmohini 
Dassee, that Rs, 4,266-12-z was due on account of such surplus 
from the executors of Udoy Chand, that that sum was included 
in the Rs. 53961-10 due by them to the estate and that Radha 
Kanta Sett had received Rs. 425 and Monmohini Rs, 2283 
annas 13 and pies 4 on acccunt of their shares in the surplus. 
The report was laid before the Chief Justice and two Judges 
of the Supreme Court, andon the 14th December 1857 a decree 
was passed. After setting out the substance of the order of 
the Court of the roth September 1847 and the report of the 
Master, the decree notices that the cause had been heard and 
debated in the presence of counsel for all the parties excepting 
(1) Jamoona Dassee, after whose death her representatives had 
not been brought on the record (2) Monmohini Dassee, a legatee 
under the will, and (3) the executrix and executors to the estate 
of Radha Kanta Sett also a legatee under this will, his widow 
Shama Sundari and Rarmarath Bysack, all of whom through their 
solicitors expressly asked the Master not to serve them with further 
summons to attend proceedings before him. The decree then 
proceeds to declare that the real properties mentioned in the 
schedule attached to the report of the Master and belonging to 
the estate of the testatri- are in the possession of the executors 
of Udoy Chand, who ara derivative executors of the estate of 
the testatrix, together with the sum of Rs. 53961 in 
Company's paper; and decrees that they do within 12 
months pay over to the Accountant General of the 
Court the sum of Rs §3,691to be placed to the credit of the 
causes; and directs that a reference be made to the Master to 
take an account of all sums received by the two executors since 
ist Kartic 1263. The decree then proceeds to declare Shiba 
Sundari Dassee to be a fit and proper person to execute and 
perform and keep up ell the religious trusts in the will of 
Bhaggobutry Dassee meationed, out of the profits of the. real 
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estate and the interest on the Rs. 53,691 ; and orders the two 
executors to deliver over before the 15th March 1858 to Shiba 
Sundari Dassee all the jewels, gold and silver ornaments, and 
utensils, which were dedicated by Bhaggobutty Dassee for the use 
of theidols. Further, the decree declares that the surplus of the 
produce of the: house in Chowringhee and of the house in 
Pathuriaghata, left after defraying the expenses of the worship 
of Ananda Moyee Thakurani, should be paid, one third to the 
representatives of Radhakanta Sett, one third to thf'tepresent- 
atives of Golap Moni Dassee, and the remaining one third to 
Monmohini Dassee during her life time amd to her represent- 
atives after her death. The decree further directs that it be 
referred tothe Master to report what would be a sufficient sum 
to be set apart out of the proceeds of the houses in Chowringhee 
and Pathuriaghatta forthe worship of Srigopal Jiu (apparently 
Ananda Moyee Thakurani is meant) and to appoint a fit and 
proper person-to be receiver of the rents of the real property 
belonging to the estate ; and orders that the receiver so appointed 
shall after deducting his commission and charges pay over the 
balance to Shiba Sundari Dassee “to be applied in the performance 
of the trusts of the will of Bhaggobutty Dassee." The decree further 
declares that there is due to Chand Kumari and Haro Kumari 
daughters of Golap Mani as her one-third share of the surplus 
profits of the house in Chowringhee and Pathuriaghatta the sum 
of Rs. 1,422-4-1 and to Shamasundary and the executors of the 
estate of Radha Kanta Sett Rs. 997-4-1, and that Rs. 361-9-6 has 
been paid over to Monmohini Dassee as her share of the surplus, 
Lastly, it directs the Accountant General to pay the costs of the 
suit out of the Rs. 53691 in his hands, then to pay the sums due 
to the persona just mentioned as their shares of the surplus, and 
lastly, to pay the interest on the balance remaining in his hands 
monthly to Shiba Sundary Dassee during ker natural hfe til 
further orders of the Court to be applied in the performance of 
the trusts of the will of Bhaggobutty Dassee. It concludes with 
the reservation that "the decree is to be without prejudice to 
the right if any of Haro Soondary Dassee who has not been 
served with notice of the hearing" ; Haro Sundary it is to be 
observed was the widow of the lunatic Joy Kristo Bysack. 

A month after the passing of the decree and before it 
could be carried into effect Shiba Sundary Dassee died, on the 
14th January 1858. 

Thereafter the executors to Udoy's estate applied to the 
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Court to appoint a fit and proper person to execute, perform and 
keep up, all the religious trusts mentioned in the will of Bhaggo- 
butty Dassee, and onthe sth June 1858 an order was passed 
that a reference should be made to the Master to enquire, and 
report who is a fit and proper person. The referring order 
was in fact drawn up on the 3rd August 1858 and in addition 
to the above directed the Master to ascertain what amounts 


-Udoy’s executors had advanced to Shiba Sundari for the purpose 


of perforrfing the sheba of the idols, and then to credit to them 
those sums as payment cf the interest due from them on the 
Rs. 53,691. 

Meetings were held before the Master on the 8th and rath 
September 1858, and the Master diregted that notices of the 
proceedings should be given to every one interested in the endow- 
ment whether entitled to rank.as s&ebatts or not, and in accordance 
with that direction notices were issued to sixteen persons. Hara- 
kumari and her sister and theexecutors of Udoy Chand were already 
parties in. the proceedings. The sixteen persons included every 
member of the family of Gobinda Chandra Bysack then alive 
belonging to the branches created by tbe chi]dren of his two 
wives. In those notices it was stated that the Master would con- 
sider the right fof all parties claiming to act as trustees in the 
performance of the religious trusts ereated by the will of Bhaggo- 
butty Dassee. 

On the aid September 1858 the question was raised 
whether the succession under the will opened on the death of 
Bhaggobutty Dassee or on the death of the trustees. The Master, 
however, sc far as his notes show, did not attempt to decide this 
question bet states his canclusion as follows. “Considering the 
pedigree amd the list of persons claiming before me, I am of 
opinion ‘thet of these persons the most proper are, if duly 
vouched for personally by people who are well acquainted with 
them, Tarini, Mohon ani Nirmal”, These three persons were 
grandsons (son's sons) of the co-wife of Bhaggobutty. 

On the 11th April 1859, the Master Mr. Macnághten drew 
up a draft report in which after considering the rights of the 
parties he appears to heve held that the succession opened on 
the death of the last trustee and -that the grandsons of the 
co-wife Tarini, Mohan aad Nirmal were the preferential heirs. 
In the report which was submitted on the 15th April 1859: by 
Mr. Cochrane who had :n the meantime succeeded Mr. Mac- 
naghten as Master, it was simply stated that Tarini Charan 
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Bysack, Mohan Chand Bysack and Nirmal Chand Bysack were 
fit and proper persons to execute, keep up aud perform all- the 
religious trusts. 

, On the 7th June 1859, the report was laid before the Court, 
and Counsel for the parties were heard. The report was 
absolutely confirmed, and the Court declared that Tarini, Mohan 
and Nirmal named in the report were fit and proper persons to 
execute, perform, and keep up all the religious trusts mentioned 
in the will of Bhaggobutty Dassee. Order was also passed on the 
Receiver to hand over the jewellery and utensils belonging to 
the idol, to those three persons and to pay them the balance of 
the profits of the real property monthly during their natural 
lwes or until the further order of the Court. It was further 
directed that the order was passed without prejudice to the 
righta, if any, which the persons declared entitled to the surplus 
profits of the houses in Chowringhee and Pathuriaghatta under 
the decree of the r4th December 1857. might have therein. 

On the 6th July 1860, the Registrar of the Court reported 
what sum was due to the estate from Ramanath Tagore and 
Madan Mohan Chatterjee, executors of Udoy’s estate, after taking 
an account of the sums received by them on account of the 
profits of the property covered by the will and.of the disbursements 


made to Udoy and by them under the terms of the will. Qh. 


the 18th February 1861, they were both relieved from their 
duties as executors to Udoy Chand's estate. 

On the rst September 1876, Gopal Lal Sett, defendant No. r 
in the present suit, instituted a suit No, 560 of 1876 in the High 


Court at Calcutta which had succeeded to the old Supreme Court. 


onitsabolition, against Tarini Charan Bysack, Mohan Chand 
Bysack, and Nirmal Chand Bysack who under the order of the 


Supreme Court of the 7th June 1859, had assumed the manage-. 


ment ofthe endowed properties. Kanai Lal Sett, his brother, 
defendant 26 in the present suit, was made a proforma defendant. 
Kanai Lal Sett was born on the 6th October 1856, and the 
plaintiff on the 2and January 1859. The plaint of that suit 
after setting out all the previous history of the proceedings in 
connection with the will of Bhaggobutty Dassee proceeded in para 
25 to state that “ under the circumstances aforesaid, plaintiff sub- 
mits that he is entitled to conduct as shebait the sheba of the 
religious trusts constituted by the said Bhaggobutty Dassee, the 
defendant Kanai Lal Sett (his brother) being entitled to act as 


co-shebait, and the plaintiff further submits that as such shebait_ 
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or co-shebait he is entitled to the custody of the properties dedi- 
cated to the said shebas. And in para. 27 it states “The 
plaintiff submits that no adjudication was ever made or sought 
to be made as to the right of shebait in the suits hereinbefpre- 
mentioned and he further submits that no adjudication of his 
rights was possible in the said suits as he was not a party 
thereto." The plaint goes on to state that Tarini Charan, Mohan 
Chand and Nirmal Chand pretended to be owners of the trust 
properties, though in fact they were only trustees temporarily 
appointed, and prayed that the rights of the plaintiffs and of 
Kanai Lal to the shebaitship be ascertained and declared, and that 
Tarini, Mohan and Nirmal, be directed to make over to them the 
idol's jewels and ornaments and to file an account of the trust 
funds from the 7th June 1859 up to the date of suit, and that all 
funds &c., due to the trust properties be handed over to the ` 
plaintiff. 

Tarini Charan, Mohan Chand and Nirmal Chand filed a 
written statement in whichinter aha they alleged that the ap- 
pointment made, under the will of Bhaggobutty Dassee, of Udoy 
Chand as manager of the trust properties for the purpose of 
having the religious ceremonies of the idols duly performed was 
merely a personal one, that no member of the family was entitled 
directly to worship the idok, but that under the will Udoy Chand 
was empowered simply to provide for and superintend the per- 
formance of the worship, that he acquired no heritable right or 
title to the endowed properties, that he had no power under his will 
to appoint Gapal Lal Sett and Kanai Lal Sett his grandsons, unborn 
at the time of his death, asshebaits of the endowed property, that 
Udoy Chand's family was fully represented inthe proceedings before 
the Supreme Court which rerminated with the order of the 7th 
June 1859, by which the three defendants were appointed she- 
baits of the idols, that thev the defendants left it to the Court to 
determine whether their appointment was temporary or not, and 
they denied the right of Gopal Lal Sett and Kanai Lal Sett to 
the shebaitship as claimed in the 25th and 26th paras. of Gopal 
Lal’s plaint. 

The suit was dismissed on the 28th May 1877 on the ground 
that the plaintiff had no /ocus standi to suethe defendants. It 
was held that the plaintiff claimed the right to the shebaitship 
under the will of Udoy Chand, that at the time of Udoy Chand’s 
death neither plaintiff nor his brother were born, their mother 
Lakhimoni being then only a year old, that no bequest to a person 
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unborn at the time of the testator's death could take effect, (and 
in support of this view the case of Zagore v. Tagore (1) was re- 
ferred to), and therefore that under the will, Gopal Lal and Kanai 
Laltook nothing. Lakhimoni was the sole heiress of Udoy Chand 
and stood between the plaintiff Gopal Lal and his brother Kanai 
Lal and the succession. It was stated that though Lakhimoni 
was willing to relinquish her rights in favour of her sons, it was too 
late at that stage to allow her to doso, It was further held that 
as Lakhimony had been a party to the previous litigation, Kanai 
Lal was bound by it, and that it was doubtful whether, though 
Gopal Lal was not a party, his interests were not sufficiently re- 
presented though he was born only six months before the final 
decree of the 7th June 1859. 

Mohan Chand Bysack died in November 1879, and after 
notice had been given to the surviving parties in the previous 
litigation and after hearing Counsel, the High Court on the ist 
March 1880 passed an order recording the fact of his death and 
directing that the Receiver do pay to Tarini Charan and Nirmal 
Chand, as the surviving trustees, the rents and profits of the real 
properties belonging to the endowment in his hands and ordering 
the Comptroller General of Accounts &c. to pay to them the 
interests on the monies belonging to the same estate which were 
in deposit. 

On the 16th September 1881, Hara Kumari Dassee daughter 
of Golapmoni Dassee instituted a suit against Tarini Charan and 
Nirmal Chand, making also defendants Monmohini Dassee, the 
grand-daughter of Bhaggobutty Dassee and sister of Udoy Chand, 
and Pria Nath Sett and Rama Nath Sett, the great-grandsons of 
Bhaggobutty Dassee, sons of Radha Kanto Sett. The suit was for 
her share in the surplus profits of the two houses in Chowringhee 
and Pathuriaghatta which had been left to them by Bhaggobutty 
in her will, the proforma defendants being co-legatees under the 
same bequest ; she further claimed as one of the beneficiaries under 
the trust created by the will of Bhaggobutty to be entitled to call 
for an account from Tarini Charan and Nirmal Chand of their 
dealings with the properties. It was prayed that the suit be 
treated as supplemental to the previous suit brought by Golap- 
moni and Chand Kumari. There was also a prayer for the removal 
of Tarini Charan and Nirmal Chand from their office as trustees. 

A written statement was filed by Tarini Charan and Nirmal 
Chand in which for the first time in para. 6 a claim.is put forward 


(1) (1872) 9 B. L. B, 877 ; L, B, L A, Bup. 47 ; 18 W, B, 859. 
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on their behalf to be heirs-at-law of Bhaggobutty Dassee as grand- 
sons of the co-wife. It is not distinctly stated, however, over what 
other heirs they had a preferehtial right. They denied that there 
was any surplus from the profits cf the two houses to which the 
plaintiff could lay any claim. d 

The froforma defendants supported the plaintiff. 

On the 23rd May 1882, a decree was granted by Wilson J. 
in favqur of the plaintiff. It was ordered that the suit should be 
treated as supplemental to ths previous suit in the Supreme 
Court. The trustees were ordered to render accounts and to pay 
to the plaintiff any share of the surplus out of the profits of the 
two houses which might be fpund due. On the zand July 1883 
an order was passed on the ceéfendants to file a state of facts and 
that the enquiry be referred to the Registrar. 

On the 19th January :885, Tarini Chand died, and on the 
30th January 1886 an orde was passed apparently by the 
Registrar substituting for him his son Nakoor Chand Bysack as 
his representative in the suit, 

On the 8th or 11th May -885, one of the idols was stolen and 
was afterwards discovered in a disfigured and broken state. It 
has been suggested, but the suggestion has not been pressed, that 


'this destruction of the idol had the effect of converting into 


secular properry the property which had been endowed for the 
worship of the idol. If authority were wanted to controvert 
this contention, it is to be found :n Chapter XIV of page 441 of 
the Treatise on Hindu law ty Golap Chandra Sarkar Sastri and 
the Texts 7 to 10 given in the same Chapter to which he refers. 
The image or idol is merey the symbol of the Deity, and the 
object of worship is not th= image but the God believed to be 
manifest in the image for the benefit of the worshipper who 
cannot conceive or think of the Deity without the aid of a 
perceptible form on which h2 may fix his mind and concentrate 
his attention for the purpose of meditation. If the image be 
cracked, broken, mutilated or lost, it may be substituted by a new 
one duly consecrated. The argument has not however been 
seriously pressed. 

-Onthe 19th July 1886, an application made by Nirmal Chand 
the sole surviving trustee for payment of the profit of the 
trust property to him alone was dismissed. 

On the rath August 1886, on an application by Hara Kumari 
"Dassee after notice to Nirmal Chand, Nakoor Chand and others, 
and after. hearing counsel, zn crder was passed directing that u 
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reference be made to the Registrar to enquire and report who 
would be a fit and proper person to be associated with Nirmal in 
the execution and performance of the religious trusts contained 
in the will of Bhaggobutty Dassee. 

* Proceedings seem to have gone on before the Registrar till 
the 6th March 1887 when he recorded a note to the effect that 
Nakoor Chunder Bysack was a fit person to be appointed with 
Nirmal as trustee. On the a9th March 1888, Lakhimoni was on 
her application made a party to the proceedings. On the 29th 
March 1888, the Registrar recorded a fresh note to the same effect 
as that of the 6th November 1887, and on the 15th September 
1888 the Registrar submitted a report to the effect that Nakoor 
Chander Bysack was a fit and proper person to be associated with 
Nirmal Chand as trustee subject to his giving security. On the 
6th December 1888, the report was laid before the Court and 
discharged, and a fresh enquiry was ordered. 

From the minute of the learned Judge, Trevelyan J; who 
passed this order, which does not appear to have been recorded 
quite correctly, it seems that he was of opinion that the Supreme 
Court by its order of the 7th June 1859 did not intend to confine 
the shebaitship to the descendants of the co-wife of Bhaggobutty 
Dassee, as the Registrar in making his selection seemed to believe, 
and a fresh order was issued to the Registrar “to select from all 
the members of the family that are descencants of Gobind Chand 
Bysack either by Bhaggobutty or Kanakmani.” 

On the 7th June.1889, the Registrar made a fresh report to 
the effect that Lakhimonee Dassee, the daughter of Udoy Chand, 
was a fit person to be associated with Nirmal Chand as trustee, 
and on the 29th July 1889 it was ordered by the Court that 
Lakhimonee Dassee be appointed a trustee. It was further 
ordered that all the costs of the parties were to be paid out of 
the trust properties and funds. 

On the 11th November 1889, Lakhimonee Dassee died, and 
on the 9th December 1889, a fresh reference was ordered by the 
Court to the Registrar to enquire and report who was a fit and 
proper person to be associated with Nirmal Chand as trustee. 

On the 3rd April 1890, Hara Kumari died. 

On the 6th May 1891, the enquiry before the Registrar 
commenced. On the 27th June 1891, he recorded a note, and on 
the 16th July 1891, he submitted a report recommending that 
Gopal Lal Sett, one of the grandsons.of Udoy Chand, was a fit 
person to be associated with Nirmal Chand as trustee. On tha 
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23rd November 1891, the report was confirmed, and Gopal Lal 
Sett (defendant No. 1 in this suit) was appointed trustee of the 
endowment in association with Nirmal Chand. It seems however 
that from that date up ta to the present time, Gopal Lal has 
never discharged any of his duties as trustee. f 

The following dates ars also important for the purposes of 
this suit. 

On the 18th June 1806, Haro Sundari, the widow of the 
lunatic Joy Krishto Bysack died. 

On the 11th June 1900. Nirmal Chand the last of the three 
trustees appointed by the Supreme Court died. Since his death, 
no one has been looking after the trust. 

On tbe ist August 1924, the present suit was filed, and on 
the a4th November 1905, th» original plaintiff Purna Chandra 
Bysack, one of the grandsors of Nirmal Chand Bysack, died. 

In order to complete the history of the previous proceedings, 
it is necessary to go back to the suit brought by Hara Kumari 
against Tarini Charan and his co-trustee for a third share in the 
surplus of the two houses which was referred to the Registrar 
for enquiry on the 22nd July 1882, and to notice how it was 
finally disposed of. On the rsth March 1888, after prolonged 
proceedings before the Rezistrar and the submission of several 
reports, it was declared by “he Court that the amount of money 
received by Tarini Charan Bysack and his two co-trustees from 
the 7th January 1859 to the 19th January 1886 was Rs. 1,10,248 ; 
that the sum of Rs. 86,212 had been expended on,the worship 
of the Thakoors, leaving a belance of Rs. 24036. Out of this 
balance, Rs. 17,187 was declared to be the surplus profits of the 
properties devoted to the worship of Thakoorani Ananda Moyee, 
and Rs. 6849 as the surplus income derived from the property 
set apart for the worship of Issurjee Gopal Thakur, and Nirmal 
Chand Bysack was directed to divide the latter sum between the 
parties then entitled to in the proportions mentioned in the 
decree of the Supreme Cour: of the 14th December 1857; and 
on the 28th March 1889, an order was passed directing him to 
pay Rs. 1141-8 to Bolye Chand Sett and Sham Lal Sett, the 
executors of Preo Nath Sett, being 1-6th share of Rs. 6849. 

It is to be observed tha- in this order of the Court the error 
was confirmed which had crept into the decree of the Supreme 
Court of the 14th December 1857 by which the Thakoor Sri 
Gopal Jew was by mistake substituted for the Thakur Ananda 
Moyee Thakoorani as the idol, the worship of which was to be 
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defrayed in the first instance from the profits of the two houses 
in Chowringhee and Pathooriaghatta. 


On the 20th February 1890, a further order was passed | 


ditecting the Receiver to open separate accounts of the profits 
of the two houses in Chowringhee and Pathuriaghatta set apart 
for the worship of Thakur Gopalji (Ananda Moyee Thakurani), 
and after paying all necessary costs, fees and expenses and after 
paying to the trustees Nirmal Chand and the person to be 
associated with bim the sum of Rs. 77 monthly to be applied 
for the worship of the Thakur, to divide the balance into six 
equal parts, of which two were to be paid to Hara Kumari 
(as representing the branch of Gopalmoni Dassi) one to Bolai 
Lal Sett and Sham Lal Sett, one to Ramanath Sett (these three 
persons representing the branch of Radha Kanta Sett), and two 
to Rajnarain Bysack son of Monmohini Dassee, (one of the 
original legatees). All costs of the proceedings were ordered to 
be paid out of the trust estate. 

It does not appear, however, that there has been any division 
of the surplus since the order was passed. 

Meanwhile, as we have been informed by the Counsel for 
the different parties, the sum of Rs. 53961-10-0, the sum 
invested in Government paper as part of the endowed property 
and out of which under definite orders of the Court the costs of 
the parties to previous litigation has been paid, has dwindled 
down to about Rs. 17000. 

The principal reliefs claimed in the present suit are : 

(1) That the will of Bhaggobutty Dassee may be construed and 
the rights of all parties thereunder with regard to the Shebait- 
ship and surplus income may be ascertained and declared. 

(2) That the plaintiff's right to the shebaitship be declared 


either singly or in conjunction with the other heirs of his . 


father Nakoor Chandra Bysack, or in conjunction with them and 
the heirs of Mohan Chand Bysack and Nirmal Chand Bysack. 

(3) That it be declared that the defendant Gopal Lal Sett 
has no right in the Shebaitship or in the surplus income. 

(4) That it be declared that Radha Kanta Sett, Golap Dassi, 
and Monmohini Dassi, if entitled to the surplus income at all, were 
entitled during their lifetime only and that their heirs and 
representatives had no right to it. 

(3) That an account-be taken of the expenditure incurred 
for the performance of the trusts of the will since the last account 
was taken. 
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(6) That the balance fcund outstanding of the real pro- 
perties and out of the sum cf Rs. 53961-10 be paid over to the 


' plaintiff. 


(7) That it be declared that the defendant Gopal Lall 
Sett never acted and is not a fit and proper person to act 
as a trustee. 

(8) That in case of douht as to persons rightly entitled 
to the Shebaitship, a fit and proper person be appointed by the 
Court and i 

(9) That, if necessary, a scheme may be formed by and under 
the direction of the Court fcr the due performance and execution 
of the trusts of the Will. 

For the shebaitship, there are in the present suit three 
different sets of claimants, the interests of the members of each 
set being substantially ideatical, though in one set the plaintiff 
is to be found with several of the defendants. The first set 
including plaintiff covers all the members of the branch of the 
family of the co-wife Kanzk Moni Dassi. "The second embraces 
all members of the branch of the family descended from Pran 
Krista Bysack, the eldest son af Bhaggobutty Dassee. The third 
includes all the descendants of Radha Kanta Sett, the grandson, 
daughter's san, of Bhaggobutty Dassee, Each of these sets claims 
the whole of any general scrplus exclusive perhaps of the surplus 
of the profits of the two houses in Chowringhee and Pathuria- 
ghatta. The descendants of Monmohini Dassee, Radha Kanta 
Sett and Golap Moni Dassee claim to be entitled under the will, 
each branch to a one third share of the surplus profits of these 
two houses, 

The main question in dispute between the parties appear 
from the following issues for trial which have been framed at the 
request of the different Counsels : 

(1) Who were Bhaggobutty's heirs ? " 

(2) What, upon a proper construction of Bhaggobutty's 
will, was Udoy Chand's position? Was he a trustee or a Shebait 
or an executor only ? 

(3) Had Udoy power to appoint successors to the Shebait- 
ship by his will. 

(4) Was Shiba Sundari a co-shebait with Udoy, and did she 
succeed him as Shebait ? 

(5) What was the position of Shiba Sundari with regard to 
the idols, was she merely an agent of the trustees for the purpose 
of performing the worship. or a Shebait ? 
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(6) 1f Shiba Sundari was a Sheba t, of what idol or idola was 
she Shebait ? 

(7) On whom did the Shebaitship devolve on Udoy Chand's 
death ? 

. (8) What was Joy Krishto Bysack's mental condition at the 
time of Bhaggobutty’s death? Was he by reason of lunacy 
permanently excluded from the succession ? 

(9) Was Joy Kristo incapacitated by lunacy from succeeding 
to the sidAan of his mother or was he incapacitated from suc- 
ceediug as Shebait ? 

(10) Has the right to the Shebaitship ever been determined, 
and if so, when and how ? 

(11) Were the several orders made iu the suits referred to 
in the pleadings, orders merely appoinring trustees to the Sheba, 
and what was the effect of the appointments? 

(12) Is Behari Lall Sett or are any of the descendants of 
Radha Kanta Sett bound by, and if so by what, orders passed in 
those suits in relation to the endowed property ? 

(13) Is the question of the distribution of the surplus income 
of the two houses in Chowringhee and Pathuriaghatta res 
judicata. , 

(14) Does Bindubashini as administratrix of the estate of 
Haro Kumari, so far as it is sêndhan, represent the line of Golap 
Moni Dassee so far as the inheritance co the share of the surplus 
income of those two houses is concernzd ? if not, who is entitled 
to the share ? l 

(15) Did Bhaggobutty dispose of all her s/rid&an by her 
will? if so to whom? : 

(16) Is Gopal Lal entitled to be a Shebait ? 

(17) When did the succession oper. to the Shebaitship ? 

(18) Were any of the properties mentioned in the will of 
Bhaggobutty originally granted to he- by her sons Joy Kristo, 
Pran Krishna, Radha Krishna and Jamuna Dassee, widow of Raj 
Kristo, and if so what persons are now entitled to them ? 

(19) How far was Shibo Sundari associated with the service 

- of any idol except Ananda Moyee Thakurani? 

(20) What are the Thakurs, the service of which is dealt 
with in the appeal ? . 

(21) What are the specific directions with regard to any one 
of these Thakurs ? 

(22) How far, if at all, is the plainziff or the sons of Nakoor 

Chand Bysack estopped by the statements of Nakoor Chandra 
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Bysack in his deposition before the Registrar in the suit mentioned 
in the thirteenth paragraph of the written statement and statement 
of facta filed on the 14th February 1888 and the 1st March 1889 ? 

(23) Are the defendants 7 and 8 entitled to the expenses of 
the Sheba from the 19th January 1886 up to date? n 

(a4) Was Nirmal Chandra Bysack, the father of defendants 
7 and 8, the legal representative of Joy Krishto Bysack after the 
death of Haro Sundari Dassi, the widow of Joy Kristo, and are 
the present defendants now on the death of Haro Sundari entitled 
to the sheba as heirs ? 

(a5) If Shiba Sundari was shebait of only Ananda Moyee 
Thakurani, did the right to the shebaitship of that Thakur 
open out on the death of Shiba Sundari, and are defendants 7 
and 8 now entitled to those nghts ? 

(26) Is the plaintiff in possession of the movable properties 
of the Thakurs? What are those properties and who are now 
entitled to them ? 

In dealing with these issues we have to take into consider- 
ation the following main points : 

What was the nature of the previous suits instituted in the 
Supreme Court and the High Court, and what was the effect of 
the decisions in those suits, or, in other words, did the Court 
treat those suits as suits for the administration of the estate of 
the deceased Bhaggobutty Dassee or as suits for the construction of 
the will and determination of the trusts, if any, created under it? 

Did the Court in thosa suits finally determine in which 
branch of the family the right af inheritance to the shebaitship 
of the endowment vested, supposing that any endowment was 
created by the will, and did the Court finally decide the rights 
of the various members of the family to shares in the surplus 
profits of the houses in Chowringhee and Pathuriaghatta ? 

If there has been no construction of the will and deter- 


_mination of the rights of the various members of the family to 


the property covered by the will, or under the endowment, if 
any, created by the will, or to the surplus share of the profits of 
the houses in Chowringhee ard Pathuriaghatta, what is the proper 
construction of the will, and what are the rights of the various 
parties ? 

Is it necessary for this Court now, in order to carry out the 
trusts or endowment created by the will, to frame a scheme for 
enforcing the trusts so as to place the endowment on a firm and 
satisfactory basis ? 
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How should the costs of the present litigation be met ? 

There can be no doubt that the immediate outcome of the 
litigation up to the present date has been ruinous to the proper- 
ty, whether it be trust property or not, covered by the will. 
The, costs of the litigation which have been ordered to be paid 
out of the estate have reduced the capital sum invested in 
securities from Rs. 53,691 to about Rs. 14,000, and from the 
date of Nirmal Chand's death on the 11th June 1900 the wor- 
ship of the idols has been entirely neglecred. 

We have already noticed that the parties ranged as plaintiff 
and defendants in the present suit fall into three main groups, 
and as the members of each group adopt with some slight 
modification the same arguments, it will be convenient to set out 
these three series of arguments. At the same time, any special 
line, adopted by any special member of any group, will be 
noticed. 

The first group consists of the original plaintiff, his two 
brothers Atul Chandra Bysack and Gagan Chandra Bysack, 
defendants Nos. 20 and 21, and his nephew Khoka, defendant 
No. 22. These are all the surviving descendants of Tarini 
Chand Bysack. With these are associated defendants Nos. 9, 
10, II, I2, 13, the grandsons of Mohan Chand Bysack and 
defendants Nos. 7 and 8 the two surviving sons of Nirmal Chand 
Bysack. The two latter advance a case of their own in addition 
to that put forward on behalf of the plaintiff. This group, it is 
to be observed, includes all the surviving descendants of Kanak 
Moni, the co-wife of Bhaggobutty Dassee. 

The second group embraces the surviving descendants of 
Pran Kristo the eldest son of Bhaggobutty Dassee. They are 
Gopal La! Sett, defendant No. 1, and his brother Kanai Lal Sett 
defendant No. 26, the grandson of Udoy Chand, and Gour Hari 
Bysack, detendant No. 2,the grandson of Monmohini Dassee. [he 
claim of the last mentioned is confined to a share in the surplus 
profits of the two houses, 

The third group covers all the descendants of Radha Kanta 
Sett, the grandson of Bhaggobutty through her daughter Tripura 
Sundari. They include the sons and grandsons of Pria Nath 
Sett, vir., defendants Nos. 4 and 14 and Nos. 15, 16, 23, 24, and 
25 and the widow of Rama Nath Sett defendant No. c, and his 
son defendant No. 6 and three grandsons (defendants Nos. 17, 18 
and 19). They claim an interest in the surplus as well as a right 
.to the shebaitship of the endowment. 
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Lastly, there is defendant No. 3, Bindubashini Dasi the 
granddaughter of Golap Monr Dasi, the daughter of Bhaggobutty 
Dassee, who claims an interest in the surplus profits of the two 
houses only. 

The case of the plaintiff and the members of his group is as 
follows :— The property of which Bhaggobutty died possessed and 
which was disposed of by her will was her ayautuka stridhan and 
the will covered the whole of her siridkan property. This ques- 
tion was finally decided by the Supreme Court by its decree of 
the 14th December 1857. The suit brought by Golap Moni in 
the Supreme Court, whatever its form may have been, was in fact 
a suit for the construction of the will, for the determination of 
what properties were covered by the will for the decision 
whether ary, and if so, what, trusts were created by the will, 
and what were the rights cf the parties under these trusts, and 
thus involved the determination of the question in whom the 
right to the shebaitship had vested. The endowment was in 
fact a family endowment existing prior to the death of Bhaggo- 
butty. She carried on the worship of the idols, and in her will 
provided fcr the continuance of the worship. There was no 
distinction between the idols—the worship of all was joint and its 
cost was defrayed out of cammon funds. Under the terms of 
the will, Shiba Sundari was in fact appointed the Shebait of the 
idol, Udoy Chand being appointed Manager of the endowed 
properties and executor under the will for the purpose of carrying 
out its terms and of supplying Shiba Sundari with the necessary 
funds to meet the cost of carrying on the worship of the Thakurs. 
Though Shiba Sundari was in the will mentioned in connection 
with the worship of Thakurani Ananda Moyee only, she was in 
fact constitated the shebait of all the idols as there was no attempt 
made in the will to allot the profits of the different - properties 
to each of “he idols separately, as the worship of alt was carried 
on jointly, as there were no separate accounts, and the shebait 
of one musthave been the sbebait of all. The right of Shiba 
Sundari to the shebaitship was finally determined by the Supreme 
Court in that suit. The saccession to theshebaitship opened out, 
therefore, only on her death in 1858, and the right of inheri- 
tance to z shebaitship followed the same line as the right of 
inheritance to immovable property. At that time Tarini Chand 
Bysack, Mahan Chand Bysack and Nirmal Chand Bysack the 
grandsons of the co-wife of Bhaggobutty were the preferential 
heirs. "The son of the co-wife is under the Hindu Law a prefer- 
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ential heir to a daughter's son, and therefore the sons of Radha 
Kanta Sett, who was then dead, had no right to the shebaitship. 
The right of Tarini, Mohun and Nirmal to the shebaitship was 
finally determined by the Supreme Court by its decree of the 
7th June 1859, and that decided everything connected with the 
trusts created by the will except only the right to the surplus 


profits of the two houses in Chowringhee and Pathuriaghata. 


which was specially reserved. Thesuit brought by Gopal Lal Sett, 
defendant No. r, in the High Court on the 1st September 1876 
asserting his right to the shebaitship was dismissed on the ground 
that he had no Zocus standi and had the effect of confirming the 
order of the Supreme Court of the 7th June 1859. 

As to this argument it must, however, be observed that 
Gopal’s claim to the shebaitship was based on the will of Udoy 
Chand, and it was held that he had no /Jocus standi to put for- 
ward any claim under the will as he was not born when Udoy 
Chand died. : 

Further it has been argued that the suit brought by Hara 
Kumari Dasi on the 16th September 1881 was supplemental to 
the suit brought by Golap Moni, and that in that suit all she 
claimed was her one-third share of the surplus profits of the two 
houses in Chowringhee and Pathuriaghata. The orders passed 
on her application, made on the 12th August 1881 in that suit, 
that fresh trustees should be associated with Nirmal Chand, as 
his two brothers were then dead, could not have the effect of 
re-opening matters decided by the Supreme Court by its decree 
of the 7th June 1859, nor could they go behind those orders. 
The order of the 29th July 1889 appointing Lakhi Moni the 
daughter of Udoy Chand joint trustee with Nirmal, and, after 
her death, the order of the 23rd November 1891 appointing 
Gopal Lal Sett to be joint trustee must therefore be regarded as 
temporary orders passed for limited purposes only and not as 
re-opening or re-determining the question of the right of 
succession to the shebaitship. Such orders passed on mere 
interlocutory applications could not displace a decree solemnly 
delivered after due trial on full materials and hearing of parties. 
Gopal Lal Sett, since his selection and appointment, had failed to 
discharge any of the duties of a shebait, and must be rejected 
as unfit for the office, s 
` In the suit brought by Hara Sundari the order passed on 
4oth January 1886 after the death of Tarini Chand, substituting 
his son Nehal Chand as his representative, could only have been, 
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passed on the assumption that Tarini Chand’s title as shebait 
was definitely settled. In that suit, Tarini and Nirmal in their 
written statements asserted that they were heirs to Bhaggobutty 
as grandsons of the co-wie in preference to all other members 
df the family then living, which included the sons of Radha 
Kanta Sett who was the danghter's son of Bhaggobutty, while 


“Pria Nath Sett, the son of Radha Kanta, merely claimed to be 


entitled to 2 share in the one third share of the surplus profits 
of the two houses which was left by the will to his mother 
Tripura Sundari, Up to the a3rd May 1882 when the order 
was passed by Wilson J. on the suit of Hara Sundari, no 
attempt had been made to impeach the proceedings of the 
Supreme Court, the subsequent suits being brought as supple- 
mental to that suit. 

It has further been argued on their behalf that it is im- 
possible now to contend that there was no endowment, that the 
property was all secular, and that the succession opened on the 
death of Bhaggobutty. Such a contention was not advanced 
before and in the face of the decision of the Supreme Court 
cannot be maintained. It is also impossible to contend that 
under the terms of the wil', no shebait at all was appointed, as 
clearly Udoy Chand and Shiba Sundari were mentioned as the 
persoris who were to carry on sheba; or that there was an 
absolute appointment of Jdoy carrying with it a heritable right 
as Udoy was directed to carry on the sheba with the consent of 
Shiba Sundari ; or that there was a personal appointment of those 
two persons with regard to the worship of Ananda Moyee 
Thakurani alone as no distinction was made between the 
two idols or direction g-ven as to the amount to be devoted 
to the worship of each; ar that the appointment of Udoy 
was a personal appointment of him alone as Shiba Sundari 
was associated with him. Udoy was selected for the office 
with Shiba Sundari, because it was expected that he would 
have sons who would be able to carry on the worship. When he 
died, the shebaitship devolved on Shiba Sundari. After her death 
the succession again opened, and Tarini, Mohan and Nirmal were, 
as found by the Supreme Court, the preferential heirs of 
Bhaggobutty. 

In support of the cortention that the son of the co-wife is 
under the Hindu Law the preferential heir to the daughter's son, 
reliance is placed on Charter IV, section 3, paragraphs 31, 32, 33 
of the Dayabhaga, and on the case of Zincowrie Chatterjee v. 
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Dinonath Banerjee and others (1). Wa may observe, however, 
that in the case referred to, the point did not arise, and an opinion 
is merely expressed by the Judges that it was covered by the 
Higdu Law of Inheritance. It is argued that the text of the 
Dayabhaga is to be preferred to the opinion of Sri Kirshna who, 
` as noticed in the case of Ram Gopal Bhattacherjes v. Narain 
Chandra Bandopadhya (2), differs in more points than this from 
the Dayabhaga. 

It was further argued that the shebaitship was heritable in 
the same way as other immovable property. The right could not, 
therefore, have passed under the will cf Udoy to his grandsons 
who were not born at the time of his death, asthe ruliog in 
Tagore xv. Tagore (3) is applicable to a hereditary office (see 
Gnana Sambanda v. Velu Pandararm (4. 

On the deaths of Udoy and Shibe Sundari, the shebaitship 
reverted to the heirs of the testatrix, [ses Gopal Chunder Bose v. 
Kartick Chunder Dey (5)] and they were Tarini, Mohan and 
Nirmal the grandsons of the co-wife. 

Defendants Nos. 7 and 8, the representatives of Nirmal’s 
branch of this group of the family, though relying on the case 
set up by the plaintiff, put forward a fresh case of their own, 
which is as follows. When Bhaggobutty died in 1841, her son 
Joy Kristo was alive, though he had become a lunatic in 1826. 
On his father's death Joy Kristo inherited his share of the 
ancestral property. Also his brother Raj Kristo having died in 
1821, and his brother’s widow Jamoona Dassee having died in 1847, 
a suit on his (Joy Kristo’s) behalf was brought by his committee 
on the 11th October 1847, for a share of his brothers property. 
To this the representatives of the different branches of the family 
were parties, and it was decided in his favour on the roth July 
1849. His lunacy was not congenital, and therefore did not bar 
him from succeeding as preferential heir to the property left- by 
Bhaggobutty Dassee ; see Murarjt v. Parvati Bai (6). His title to 
the shebaitship passed to his widow Hara Sundari in 1850 on his 
death, and on her death in 1896 the right passed to Nirmal Chand, 
his brothers Tarini Chand and Mohan Chand being then dead. 
On the death of Nirmal, the right passed to his heirs, defendants 


Nos. 7 and 8, 
Tt was also pointed out that the Supreme Court in its decree 
(1) (1885) 8 W. B. 40. (2) (1905) 8 O. D. J. 15 (33.) 


(4) (1890) L. R. dT A 69;I L. B. 383 Mad. 971, 
(5) (1902; I. L. E, 23 Calo, 716, (6) (137€) L L R. 1 Bom, 147. 
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.of the yth June, 1859, expressly stated that as the widow of the 
lugatic Joy Kristo had not been served with a notice of the suit 


and had not appeared, her rights were not affected by the decree. 
It was further contended that defendants Nos. 7 and 8 were 
entitled to be recouped the money spent after 1886 by their 
father Nirmal Chand. 
The case set forward by the second group which includes 


“Gopal Lal Sett defendant No. 1 and Kanai Lal Sett defendant 
-No. 26, the grandson of Udoy Chand Bysack, is as follows :— 


(A) Either there was no decication, partial or complete, under the 
will of Bhaggabutty of her 2raperty to the idols for the purpose 
of carrying on the worship. The will merely created a series of 
trusts on the property, the beneficial interest in which vested on 
her death in her heir Udoy Chand. The lunatic Joy Kristo and 
the sonless widow Golap Mani had no right to succeed as heirs. 
(B) Or there was a complete dedication, in which case the shebait- 
ship vested in Udoy Chand absolutely and passed,to his heirs. The 
use of the expression “Malik of the Sheba" indicated that the 
testator intended to convey to Udoy Chand an absolute title as 
shebait. In support of thie latter contention, the cases of Lalit 
Mokun Singh Roy v. Chukkan Lal Roy (1) of Mussamut Kollany 
Kooer v. Luchmee Pershad (a) and of Guana Sambanda v. Velu 
Pandaram (3) are relied on, as also Mayne’s Hindu Law (7th edition) 
paragraph 585. (C) Or assuming that there was a complete 
dedication, the whole of the rights to the property did not pass to 


_the idol, but the founder retained a right to appoint a shebait on 


the death of the incumbent of the office or to resume the 


property if the dedication failed, and therefore, if Udoy was 
-appointed for life, his heirs would be entitled to come in as 


shebaits, and in support o: this view the case of Gopal Chunder 
Bose v. Kartick Chunder Dey (4) is relied on. Tanis last conten - 
tion we may say at once cannot be accepted, In the circumstances 
assumed, on Udoy’s death the right to the shebaitship would pass 
to the heirs of Bhaggobutty, mot to the heirs of Udoy, (D) It is 
also contended that Shiba Sundari was merely a co-adjutor or 
overseer [see the case of Brojo Chunder Goswamt v. Raf Kumar 
Roy (5)), and as such she had no title to the shebaitship. This 
view it is suggested is supported by the fact that she was not 
made a defendant in the suit brought by Golap Moni, and she was 


selected by the Supreme Court, on the report of the Master, only 
(1) (1807) 1 L. B. 24 Oalo, 884; L. B, 24 I. A. 76. 
(3) (1875) 24 W. R. 899. 
(8) (1800) L. E. 27 1. 4. 019; I. L B, 83 Mad, 371, 
(4) (1903) L L- R, 29 Gale, 714, (5) (1901) 6 O. W. N. 810. 
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asa fit and proper person fo carry on the worship of the deities 
under the trust. 

The suit brought by Golap Moni was to ascertain the scope 
of the will and what properties were dealt with by it and also to 
secüre due administration to her estate, All questions relating 
‘to the construction of the will were reserved by the Supreme 
Court in that case, and the preliminary decree merely gave direc- 
tions to the Master to enquire into certain questions of fact for 
the purpose of a due administration of the estate. The Master 
was not required to decide the rights of the parties, and in fact 
he had no power to decide such questions, and in his notes of 8th 
March 1859 Tarini, Mohan and Nirmal are suggested as fit and 
proper persons to conduct the religious services in accordance with 
the trusts, "if duly vouched for personally by people who àre 
wellacquainted with them." Clearly, he did not intend to deter- 
mine the rights of the different parties to the shebaitship but 
to mention persons who were fit to carry on the worship tem- 
porarily, pending the disposal of the proceedings and the determi- 
nation of the rights of the parties (see Daniel's Chancery Practice 
yth Edition 850). 

The fact that in the suit brought by Hara Sundari the son 
of Tarini was brought on the record as his representative after 
his death could not be taken to support the contention that 
Tarini was accepted as the shebait by right of inheritance; 
In fact in that suit Tarini and Nirmal were charged with wrong- 
ful misappropriation of the ‘profits, and it was on that account 
that Tarini’s son was substituted as his representative after his 
death. If the other view were correct, why were not the heirs 
of Mohan brought on the record on his death ? 

. Further, the atate of facts filed by Lakhi Moni on. the aarti 
April 1888 and her subsequent appointment as shebait go to show. 
that the right of inheritance to the shebaitship was not determined 
by the Supreme Court in 1859 ; also the order passed by Trevelyan J. 
on the 23rd November 1891 sending back to'the Registrar the 
reference for enquiring to select proper persons for the shebait.: 
ship and his subsequent order appointing Gopal Lal Sett after 
receipt of the Registrar’s report, support the same conclusion. '" 

The case of these defendants therefore, is that the succession 


opened on the death of Bhagabutty Dassee, that Udoy Chand then: 


succeeded to the shebaitship and that Gopal Lal and Kanai Lal 
as his heirs are now entitled to the office, and to the manage- 
ment of the endowed properties, NEM: ' 
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On behalf of the brother Kanai Lal Sett, a question was 
suggested whether the properties covered by the will of Bhaga- 
butty Dasses were her ayautuk Siridhan or whether the will 
embraced all her property. It was not however pressed. l 

On Kanai's behalf it was also argued that the profits reserved 
for the worship of the idols-constituted a small portion only of 
the entire profits of the praper-ies'covered by the will. Elaborate 
calculations in support of this contention were made shewing as 
the result thar the balance after defraying the worship would 
come to something less than Rs. 500 out of an income of 
over Rs. 4,000, It was, however, contended that the effect of the 
wil was not to create a valid endowment, but merely to charge 
the properties specified therein with certain trusts for the wor- 
ship of the idols. The property therefore remained secular and 
passed by the ordinary line of descent to Udoy Chand on the 
death of Bhaggabutty, and after Udoy's death to his heirs. 

In respanse to the argcment that the endowment was created 
prior to the will it was argued that the Master's report only 
indicated that Bhaggabutty carried on the worship and defrayed 
the expenses out of her own property but that. would not be 
sufficient to constitute an endowment ; see Ram Pershad Doss 
Adhtharee v. Sreshuree Doss Adhikaree (1). | 

In opposition to the ccntention that the bequest of the share 
in thesurplus profits carried the right to the corpus of the property, 
reliance was placed on the casesof Ashutosh Dutt v. Durga 
Charan Chatterjee (2), Surendra Keshab Roy v. Doorga Sundari 
Dasi (3), Sonatun Bysack v Sreemutty Fuggutsoondree Dossee (4). 

It was also contended thatthe testatrix by declaring in the will 
that Udoy was to be Malik of the Sheba intended to confer on him an 
absolute and heritable title ta the shebaitship, and in support the 
case of Rajuarian Bhaduri v. Katyayant Dabes (5) was relied on, 

It was lastly contended that the failure of Gopal Lal in his 
previous suit could not bar him from recovering in the present 
suit. In that suit he claimed as legatee of Udoy. In this suit he 
claims by right of inheritance. 

Gourhari Bysack, deferdart No. 2, who has been included in 
this group, in fact confines his claim to a share in the surplus 
profits of the houses in Chowringhee and Pathuriaghatta, and 
relies on the decree dated the 15th March 1888 in the suit of 

(1) (1872) BW, R. 899. . 
~ (2) (1879) L. B, 6L A, 1832; I. L-R m aee 484; 5O, L E. 298. 


(3) (1801) L, B 10. I, A. 108 (at 197) ; T. L. B 19 Gale. 518 
(4) (1859) 8M. 1. A. 66, (5) (1900) LI, B, 27 Calo, 649. 
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Hara Kumari and the order of the acth February 1890 directing 
the payment of th of the surplus to his father Rajnarain 
Bysack. As Tarini, Mohan and Nirmal had an opportunity of 
being heard in that case, the question so far as their descendants 
are concerned is res judicata. In suppor- of this contention the cases 
of Shyama Charan Banerji v. Mrinnayt Debt (1) and of Dost 
Muhammad Khan v. Said Begam and others (2) are relied on. 

The third group includes the two branches of descendants of 
Radha Kanta Sett, the daughter's son of Bhaggabutty Dassee. 
They are’ defendants Nos. 4, 5, 6, 14,15, 16, 17, 18, 19 and a4, 
Their case is that the dedication of the properties to the idols 
was made by Bhaggabutty Dassee dur-ng her life time and that no 
endowment was created by the will. All that the will purported 
to do was to give directions declaring the various properties out 
of the profits of which the worship of the deities was to be kept 
up and to appoint Udoy Chand as manager of the properties. 
In carrying on the worship of Ananda Moyee Thakurani, due 
deference was to be paid to the wishes and advice of Shiba Sundari 
Dassee, but that direction had not the effect of constituting her a 
shebait, It is not correct to say that the expenses of the wor- 
ship were to be defrayed from one common fund. The will 
contemplated the appropriation of the profits of different pro- 
perties for the expenses of the worthip of the different deities 
and the keeping of separate accouits. The appointment of 
Udoy as manager of the properties and as executor of the will 
was purely a personal appointment and conferred no right of 
inheritance on his heirs. 

The scope of the suit brought ty Golap Moni was not fora 
construction of the will and a determination of the rights of the 
parties under the trusts, created thereby, but to recover the whole 
ora part of the property left by Bhaggobutty Dassee on the 
ground that she was the preferential heir and that Bhaggobutty 
had died intestate, orthat the will, i£ valid, did not cover the 
whole of the properties of which she died possessed and that 
Golap Moni was entitled to the residue. The suit was one for 
administration of the estate of Bhaggobutty Dassee for the pur- 
pose of securing to Golap Moni her rights as heiress. She had 
no interest in the management of the endowment so as to seek 
in that suit for a construction of the will for the purpose of 
determining who were the persons en-itled to the management. 
At most all she could ask for, in the event of the will being held 


(1) (1909) I, E. B, 81 Oslo, 79. ` (£) (1897) I. L. B. 20 AIL, 81, 
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to be valid and to cover the whole of the S/rzd&an of which 
Bhaggobutty died possessed, was a construction of the will so far 
as it dealt with the surplus profirs of the houses in. Chowringhee 
and Pathuriaghatta, and to secure the appointment of trustees 
for the purpose of enabling her to get her share of that surplis. 
In such a suit the determiration of the right of the various 
claimants to the shebaitship could not have been in issue. All 


'the Court had to look to was that fit and proper persons were 


appointed to carry out the t-ust for the purpose of enabling the 
plaintiff to obtain the relief she claimed. 

The decree passed by -he Supreme Court in 1859 had the 
effect of determining only /1) what properties belonging to 
Bhaggobutty’s estate were in the hands of the derivative executors, 
(2) that there was due from Udoy’s estate to the trust the sum 
of Rs 53,691, (3) that the der-vative executors should pay that 
sum to the receiver, (4) that an account should be taken of the 
receipts and disbursments by the executors after the death of 
Udoy in respect of the properties covered by the trust, (5) that 
Shibo Sundari was a fit and proper person to carry on the religious 
ceremonies provided for by the trust, and (6) that the surplus 
profits of the houses in Chow-inghee and Pathuriaghatta were to 
be paid, one-third to the representatives of Radha Kanta Sett, 
one-third to the representatives of Golap Moni and one-third to 
Monmohini during her life--ime and to her representatives 
after her death, 

The facts, that a receiver was appointed, that the trustees 
were appointed for their lives or until further ordersand that 
the costs in the suit of all parties were ordered to be paid out 
of the estate of the deceased, all indicate that the suit was treated 
throughout as an administration suit, and no attempt was made 
in it either to construe the will authoritatively or to determine 
finally the rights to the shebaitship as between the various 
members of the family. 

The fact that Joy Kristo 3ysack was a lunatic was sufficient 
under the Hindu Law to disqualify him frotn inheritance to the 
shebaitship. It was not necessary that the lunacy should be 
congenital to disqualify for an office, the duties of which could 
not be discharged by a persoa who was not sane. Whatever 
may be the case in Bombay, it Eas been held in Bengal that insanity 
at the time the inheritance falls in is sufficient to exclude, 

The report of the Master that Tarini, Mohan and Nirmal 
were fit and proper persons to be appointed trustees, which waa 
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confirmed by the Supreme Court, could not Have the effect of 
determining their right to the shebaitship. Such a question 
could only have been decided by the Court judicially on evidence 
taken before it. The title now set forward, based on the conten- 
tion that the sons of a co-wife are preferential heirs to daughter's 
sons, was never advanced till Nirmal mentioned it in his state of 
facts in 1888, and he then suggested as a proper person to be 
associated with him as trustee, Babu Gour Das Bysack, a retired 
Deputy Magistrate who was not even a member of any branch 
of the family of Gobind Chand Bysack, Clearly he never con- 
sidered that the right to the shebaitship had been finally decided 
by the Supreme Court, 

As regards the relative rights of the daughter's son and the 
son of a co-wife to succeed to the s#ridhan of Bhaggobutty 
Dassee, it has been argued that the doctrine of spiritual benefit 
is not the only matter to be taken into consideration. The 
wishes of the person whose property it was, as also the wishes of 
the persons from whom she received the property by gift, have 
to be taken into consideration in determining the question of 
inheritance to s/rzd&an property. The instincts of natural affec- 
tion are allowed to have influence, and all authorities agree that in 
determining the line of succession, prominence should be given 
to the issue of the lady herself £e sons, grandsons, etc, ; (See 
Banerjee on Séridhan first edition page 416, as also the lists of heirs 
as given in Shama Charan’s Vyavastha Darpana at page 262). 

Further, it is argued that the verse of the Dayabhaga 
‘on which the plaintiff relies is spurious and an interpolation. 
Chapter IV section 3 in which it occurs deals with childless 
-widows, and verse 33 is entirely out o? place with the context. 
Further, it contradicts Chapter IV section a verses II and 12. 
And thirdly, it is mot referred to by tke older commentators. 
It is first mentioned by Srikrishna. For two centuries the law 
had been otherwise, and the arguments of the plaintiff that the text 
of the Dayabhaga of Jimuta Vahana must be taken to be genuine 
and authoritative and the opinion of commentators ignored - is 
not a course which ought to be adopted in the present case. 
See the case of the Collector of Madura v, Mutthu Ramalinga 
Satthupathy (1) in which the Privy Council have laid down that 
the duty of a Judge in administering Hindu Law is notso much 
to enquire whether a disputed doctrine is fairly deducible from 
the earliest authorities as to ascertain whether it has been received 


(1) (1808) 10 W, R, 17 at 21; 12 M, L A, 697, 
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by the particular school which governs the district with which 
he has to deal and has there been sanctioned by usage. 

It is contended that rhe succession to the shebaitship 
opened on the death of Udoy Chand in 1842. Udoy's owly 
issue then was a daughter cf a year old. The inheritance went 
to Radha Kanta Sett the davghter's son of the testatrix who was 
the preferential heir and who did not die till 1846. His grandsons 
are now entitled to the shebaitship. 

With regard to the contention advanced on behalf of Gopal 
Lal Sett defendant No. 1 tkat the office of shebait was the same 
as immovable property and that the grant of the office to Udoy 
was by itself sufficient to carry all the rights without the 
addition of words of inheritance, it is contended that this cannot 
be extended to a case in which the question of the personal 
confidence to be reposed cn the individual must determine the 
rights of the parties. 

Lastly it has been argued that these defendants have not 
abandoned their title toa share in the surplus profits of the two 
houses. The orders passed with regard to the surplus in 1859 
directed that it should be paid, 4rd to the heirs of Golapmoni, 
4rd to the heirs of Radha Kenta Sett, 4rd to Monmohini and to her 
heirg after her death, In Hara Kumari’s suit, Prianath and Rama- 
nath were bath parties and daimed a one-third share in the surplus, 
and under the judgment of Mr. Justice Wilson in 1882 they were 
declared entirled to equa. benefits with Hara Sundary in all 
previous decrees and orders in the course of the litigation. 
Again after the account had been taken in 1888 and Rs. 240,36 
found to be due to the es:ate, the sum of Rs. 17,187 out of the 
cum was allocated to the surplus profits of the properties dedicat- 
ed to Anandamayee Thakurani. The fact that Bolye Lall Sett 
and Sham Lal Sett failec on appeal in their suit against Nirmal 
to have ths latter sum brought into Court did not destroy their 
rights to a share in the surplus, It was held on appeal that the 
sum of Rs. 17,187 was cot surplus profits of the properties 
dedicated to Ananda Mcyee Thakurani and therefore that they 
could not succeed in their suit, f 

On behalf of this group of defendants, it is therefore 
contended that they are entitled by right of inheritance to the 
shebaitship and to recover a share in the surplus of the proper- 
ties devoted to the worship of Ananda Moyee Thakurani. 

On behalf of Shamlel Sett defendant No. 4 the following 
Case bas been also argued as regards the surplus. In the will 
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the testatrix bequeathed to the three persons named therein the 
share in the aurplus profits of the properties dedicated to Ananda 
Mayee Thakurani, and, as the direction to divide the profits 
among them was unlimited in point of duration, it was intended 
to'continue so long as the properties remained in existence. 
She intended to make a natural provision for her direct heirs, 
and Udoy was appointed as executor to carry out her wishes. In 
using the term “ malik,” she merely intended to designate him 
as manager of the worship. There were no words of bequest to 
Udoy and there was no intention to confer on him any permanent 
or heritable right in the property. It only granted him a personal 
privilege. í 

The absence of words of limitation in his appointment did 
not operate to convey an estate of inkeritance. This view, it is 
urged, is supported by the decisions of the Privy Council in the 
cases of Kamini Debi v. Asutosh Mukeji (1), and of Gnanasam- 
banda Pandara Sanadhi v. Velu Fandaram (2), and therefore the 
opinion expressed in Mayne's Hindu Lzw (7th Edition) para 585 
to the contrary effect cannot hold good. 

The bequest to the three persons of the right to the profits 
permanently, operated as a bequest of che whole corpus of the 
property of which they were to receive the profits. In support 
of this proposition, reliance is placed on the cases of Elton v. 
Sheppard (3), of Adamson v. Armitage (4), of Mannox v. 
Greener (5) and of Hemangini Dasi v. Nobin Chand Ghose (6). 

Further, it was argued that the right of this defendant to a 
share in the surplus was not determinec by the Judges who heard 


the appeal in his case against Nirmal Chand in 1890. That- 


judgment was in the nature of an interlocutory judgment and 
could not operate to bar their right under the doctrine of res- 
judicata. = ` 


The suit brought by Golap Moni was an administration suit, : 


and it could have been no part of the proceedings in that suit to 
construe the will (see Seton on Judgments and Orders Vol. a 
page 1477), and therefore even if thers was a decision in that 
suit as to the effect of the will, it would not operate as res- 
judicata. . 


(1) (1888) I Ta. R, 16 Calo. 108 ; L. R. 16 I. A. 150. 

, (3) (1899) I L. R, 38 Mad. 271; D. R, $7 I A, 69, 
(8) (1781) 1 Brown, O, O. 583, (5) (1873) L. R. 14 Eq. 456.. 
(4) (1815) 19 Ves 416 ; Coop 283. . (6. (1882) F. L. R.-8-Calo. 788. ., 
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Tt was further argued that the position of Shiba Sundary 
under the will was merely that of a person asked to assist the 
executor and did not operate as an appointment of her as 
shebait. In support of this contention, reliance is placed on the 
cases of Jn the goods of W. EF. Stevenson (1), and Eastern 
Mortgage and Agency Co.. id. v. Rebati Kumar Ray (2); she 
was merely mentioned as a person to assist the executor and 
assent to certain of his acts. Lastly there is the case of 
Bindu Bashini defendant No. 3 who only claims a share in the 
surplus profits of the two hoases in Chowringhee and Pathuria- 
ghatta. She relies on the decree of the rsth March 1888 and 
the order of the zoth February 1890. 

We may mention that the parties before us have been 
represented by fourteen counsels or groups of counsel and that . 
defendants Nos. 15, 16, 20, 23 and 24 have appeared in person. 

It has been necessary :0 set out the previous proceedings 
and the arguments of the parties at greater length than might 
otherwise have been required, because the previous proceedings 
have been protracted and tke orders passed at different times 
seem at first sight difficult to reconcile, and also for the reason that 
this. Bench has been constituted to hear the case so as to avoid the. 
expense of a double appeal. As, therefore, there is little hope 
that the parties will be satisfied with the judgment of this Court, 
we have gone et length into the facts for the information of the 
Court of final appeal. . 

^ The first question which we have to consider is, what was the 
nature and scope of the suit brought by Golap Moni Dasi on the 
27th August 1845 ; was it an administration suit only, or was it a 
suit for the corstruction of the will and for the determination and 
enforcement of the trusts, if ary, created thereby ? In determining - 
this question, we have totake into consideration the nature of the 
proceedings and orders passed, first in the Supreme Court and 
afterwards in the High Court, in the proceedings in this suit and in 
the subsequent suits which were either supplementary toit or 
arose out of it. 

Aftet a careful consideration of all the facts, the orders passed, 
and the arguments advanced, we have no hesitation in holding that 
the suit must be regarded asa suit for administration of the estate 
of the deceased Bhaggobatty Dassee. In form, it was such a suit. 
After seeking discovery of all -he property of which Bhaggobatty 
Dassee died possessed and of all that remained after her death and 

(1) (1853) 10 Jur. 714. (2) (190673 C. L. J. 260. 
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her estate had passed into the hands of Udoy Chand and after- 
wards to his executors, it proceeded ta allege that Bhaggobutty 
Dassee as a Hindu female had no right uader the Hindu law to make 
an absolute disposition of her immovatle sêrdhan property. The 
oratrix Golapmoni then as sole surviving daughter of Bhaggobutty 
Dassee claimed to be entitled as heiress to the whole of the stridhan 
property left by Bhaggobutty, if it should be found that the will was 
Invalid ; otherwise she claimed to be entitled as heiress to succeed 
to the balance of the siridhan property left by her, Bhaggobutty 
Dassee, which was not covered by the will. It was alleged that the 
will did not cover the whole of the property of which Bhaggobutty 
died possessed, and that Golapmoni as her heiress was entitled to 
the residue. She prayed for a determination of the rights of 
parties interested in the will, that the religious and charitable 
bequests be declared void, and that Golapmoni be entitled to 
succeed as sole heir to all the properties of Bhaggobutty Dassee not 
covered by the will "There was also a prayer to restrain the 
executor of Udoy from incurring further expenses out of the 
estate pending the disposal of the suit. It concluded with the 
prayer that the: Master be directed to cake an account of all pro- 
perties belonging to the estate and after, in due course of adminis- 
tration, deducting necessary expenses, and paying funeral expen- 
ses debts and legacies, to hand over the balance to the oratrir. 
There was also à prayer for the appointment of a Receiver to 
take charge of the property pending the disposal of the suit. 

This was clearly a suit for administration and for a determina- 
tion of the provisions of the will and cf the properties covered by 
the will for the purpose of carrying out the administration, Ina 
suit of that description there was and zould be no prayer for the 
construction of the will and the determination of the rights of the 
parties under the trusts created by it. 

In the written statements filed by the defendants, no question 
of construction of the terms of the will was raised. The right of 
the testatrix as sole heir of Bhaggobutty was disputed, and it was 
alleged that the will wasa valid testamentary disposition of all 
the stidkan property left by Bhaggobutty Dassee, 

The preliminary decree of the 10:h September 1847 was in 
the first instance such as would ordinarily be passed in a suit for 
administration. It directed discovery of the properties belonging 
to the estate, the taking of accounts, and the issue of notice to 
creditors... The concluding directions are important. It directed 
the Master to enquire and report what religious ceremonies had 
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been performed during the lifetime of the testatrix and had beer 
continued after her death, and to enquire and report who would 
be a fit and proper person to execute and perform such of the 
religious trusta mentioned in the will as were still capable of 


. being performed.. The question is whether the carrying out “of 


these directions would amount to a construction of the will or a 
determination of the trusts created by it? It seems impossible to 
hold that they could have hac that object or effect. The cons- 
truction of the terms of the will and the determination of the trusts 
were clearly matters for judicial decision on the evidence, and 
could not have been referred to the Master for enquiry and report. 
The report of the Master made on the 10th November 1857, 
also appears to have been one made for the purpose of adminis- 
tration. It gives a list of the immovable property of the 
deceased and an account of the movable and monies showing a 
balance due to the estate from the executors of Udoy of 


“Rs, 53,961-10, and gives a list of the jewellery and ornaments 


which had been dedicated to -he idols. It further stated that the 
will covered all the property af which the testatrix died possessed 
as her sêrsdhar, and that it was property which she had received 
as gift from her husband after her nuptials and that under the 
law she had full power of disposition over it. -It proceeded to 
state that the religious ceremonies which had been performed 
by Bhaggobutty during her lifetime at an annual expenditure of 
Rs. 3271 had been carried on since her death at an annual ex- 
penditure of Rs. 2,383-11 and were still capable of being per- 
formed, and Shiba Sundari ths step-mother of Udoy Chand was a 
fit and proper person to carry on the religious services, It did 
not however suggest that Shiba Sundari was, by any right con- 
ferred by the will or by right of inheritance, entitled to be 
manager or skedast of the endowed properties. 

The report further set out that in the will there was a direc- 
tion that the surplus profits orthe houses in Chowringhee and 
Pathuriaghatta which were allocated under the will for carrying 
on the worship of the idol Amanda Moye Thakurani were to be 
divided in equal shares between Radha Kanta Sett, Golapmoni 
and Monmohini Dassee, and that the surplus amounted to 
Rs, 4,266-12-3. In reporting thisfact, however, it does not appear 
that the Master pretended to Jetermine the rights of the parties. 
He reported facts ascertained Tom the will itself and the further 
fact that there was a surplus. This cannot be taken as a deter- 
mination of the rights of the parties. 
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The first points which require determination are, what was 
the nature and scope of the equity suit which was filed by Golap 
Moni Dassee on the 27th August 1846 in the Supreme Court in 
Calcutta, which after her death, was dismissed on the 30th June 
1883, but was revived on the 9th March 1854 on the application 
made by the two surviving daughters, and terminated in the 
decree passed on the 14th December 1857. What was the 
effect of the orders passed in that suit as determining the rights 
of the parties in the present suit, or, in other words, was that 
suit treated in the Supreme Court as a suit for the adminis- 
tration of the estate of Bhaggobutty Dassee or as a suit for the 
interpretation of her will and for the determination of the 
trusts, if any, created by that will? What was the nature of 
the proceedings taken subsequent to and in continuation of the 
decree of the 14th December 1857 and what was the effect of 
the orders passed on the 7th June 1859 and afterwards in those 
proceedings? How, if at all, are the rights of the parties in 
the present suit affected by the appearances and acts of their 
predecessors in interest in those proceedings? What was the 
nature and scope of the suit instituted by Gopal Lal Sett on the 
ist September 1876, and what was the effect on the rights of 
the parties in the present suit of the order of the 28th May 
1877 dismissing that suit? What was the effect of the order of 
the High Court passed on the 1st March 1880 after the death of 
Mohan Chand Bysack, continuing Tarini Chand and Nirmal 
Chand as trustees of the endowment? What was the nature 
and scope of the suit instituted by Hara Kumari Dassee on the 
16th September 1881 against Tarini Chand and Nirmal Chand? 


^ What was the effect of thé decree passed in that suit by Wilson 


J. on the 23rd May 1882, and what was the effect of the order 
of the 3oth January 1886 passed after the “death of Tarini 
Chand substituting in the execution proceedings his son Nakoor 
Chandra Bysack as his legal representative? What was the 
effect of the order passed by Trevelyan J. on the 6th December 
1888, on the application made by Hara Kumari Dassee on the 
12th August 1886 for the appointment of a joint trustee to be 
associated with Nirmal Chand, and also'of the orders passed on 
the 29th July 1889 and on the 23rd November 1891? What 
was the effect of the orders passed on the 15th March 1888 and 
“on the 2oth February 1890 in the suit instituted by Hara 
Kumari? 4 

In determining -the nature and scope of the suit brough 
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by Golap Moni in 1846, her position and relationship to Bhaggo- 
butty Dassee must be considered and also the reliefs sought for by 
her in that suit. Golap Moni was the sole surviving daughter 
of Bhaggobutty Dassee, Udoy, the soh's son of Bhaggobutty, was 
dead, so also Radha Kanta Sett the daughter’s son. Joy Krifto, 
the son of Bhaggobutty, was alive but was a lunatic. Raj Kristo, 
another son af Bhaggobutty, was dead, but the widow Jamoona 


.Dassee was alive. Radha Kristo Bysack the son of the co-wife 


was dead. Golap Moni claimed to be the heir under the Hindu 
law to Bhaggobutty and, as such, to be entitled to all the s#idhan 
property left by Bhaggobutty which was not covered by any will. 


She denied the legality of the will under which Udoy, and after 


his death, his executors had taken possession of the property 
left by Bhaggobutty at her Ceath, thereby raising the question 


"whether the wil propounded by Udoy Chand was a valid 


disposition by him of her property or not. In the event of 
the will being found by the Court to be valid, Golap Moni 
claimed to be entitled to the residue of the property of 
Bhaggobutty not covered by the will. She further prayed for 
discovery of all the property left by Bhagobutty, that accounts 
be taken of all receipts and disbursements out of that property 
since the death of Bhaggobutty, and that after the payment of 
debts and funeral expenses the balance outstanding be made over 
to her. All the representatives of the different branches of the 
family of Bhaggobutty were made parties to the suit, including 
the executors to Udoy’s estate, and they in their written state- 
ment raised the question whether Golap Moni Dassee as a sonless 
widow was in fact the next and sole heir, as she alleged, to the 
Sirtdhan property of the deceased. 

The nature of the suit as framed was clearly one for adminis- 


-tration of the estate of Bhaggobutty Dassee brought by a lady 
“who claimed to be her sole heir. It is true that there was a 


prayer in it that the rights cf all the parties interested under the 
will of Bhaggobutty be ascertained and declared, but there was 
a further prayer that the several religious and charitable bequests 
and bequests of the surplus ander the will be declared to be void 
and of no effect. This latter prayer is certainly inconsistent 
with the view that the sui- was one for an interpretation of the 
will and a determination of the rights of the various members 
of the family under the trusts.created by the will. There.was 
no claim put forward on her behalf for a share in the surplus 


.profits of the houses in.Chowringhee and Pathuriaghatta. which 
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profits under the will were allotted in the first instance to. 
defray the expenditure of the worship of the idol Ananda 
Moyee Thakurani. 

„The scope of the suit was clearly to have the religious trusts, 
which the will purported to create, declared to be void, and not 
to have the rights of any parties under those trusts ascertained: 
In fact it was a suit brought for the administration of the estate, 
of Bhaggobutty, in order that the pla ntiff, or oratrix, might, 
after accounts had been taken and all debts discharged. obtain a 
decree for the entire balance of the prcperty, or for the balance 
of the residue of the property exclusive of that which was 
legally and validly disposed of by the tes-atrix under the will. 

We have next to consider whether that suit was treated in the 
Supreme Court as an administration suit or as a suit for the’ 
interpretation of the will of Bhaggobwtty Dassee and for the 
determination of the trusts, if any, created by that will, and 
in deciding this question it is necessary t> take into consideration 
all the orders passed by the Supreme and High Courts in the 
course of the proceedings which originated out of this suit. For the 
plaintiff and those of the defendants who fall in the same group 
with him, in order to support their contention that the suit was 
treated as one for the interpretation of the will of Bhaggobutty 
Dassee, the determination of the trusts created by it, and the 
ascertainment of the rights of the differert members of the family 
under those trusts, reliance has been placed first on the terms of 
the preliminary decree of the Supreme Court of the roth Sep- 
tember 1847 referring the case to the Master. This, it is argued, 
by directing him, inter alia, to enquire and report what religious 
ceremonies had been performed during the lifetime of the testa- 
trix and continued after her death, and to enquire and report who 
was a fit and proper person to carry on the trusts, clearly had for 
its object the construction of the will and the determination of the 
rights of the parties under the trusts whizh it created. Reliance’ 
is placed secondly on the report of the Mester of the roth Novem- 
ber 1857 which it is argued had for its object the determination 
of the trusts created by the will and th» ascertainment of the 
person who was entitled under the will to administer those trusts, - 
that is sto say the right to the shebaitship of the endowed 
property ; and #kêrdiy on the decree of the Supreme Court of 
the 14th December 1857 confirming the report of the Master and 
declaring Shiba Sundari Dassee to be a fit and proper person to 
carry on the worship of the deities as provided by the trusts: 


a 


THE OALOUTTA LAF JOURNAL [Vor. VIII. 


created by the will, which itis argued determined thé right of: 
Shiba Sundari to the shebai&hip; jowrihiy, the order of the 
Supreme Court of the 7th June 1859 is relied on as determining 
the right of Tarini, Mohan end Nirmal, the grandsons of the’ co- 
wife, to the shebaitship æ Leirs preferential to the sons of 
Radhakanta, the daughter's sor, and to the descendants of Udoy, 
and as deciding everything conaected with the trusts created by” 
the will, except only the right ro the surplus profits of the houses 
in Chowringhes and Pathuriagaata ; and fjf?A/y, the order of the 
High Court dated the 28th a7 1877 dismissing the suit brought 
by Gopal Lal Sett is relied cn as determining that he and his: 
brother had mo right to the shebaitship. The order substituting ` 
Nakoor Chand Bysack as legal representative of his father Tarini 
Chand in the suit brought by Hara Kumari, it is argued, also 
indicates that the right to the shebaitsbip had been finally deter- 
mined by the Supreme Court. The order of the 6th December 
1888, discharging the report 5f the Registrar to the effect that 
Nakoor Chand was a fit person to be associated with Nirmal as 
trustee, the directions wita hich the reference was sent back 
to the Registrar, and the sub equent orders, of the 29th July: 
1889, appointing Lakhimonee us trustee, and of the 23rd Novem- 
ber 1891 appointing Gopal —al Sett as trustee, all these it is: 
argued were orders made oa -nterlocutory applications and as” 
such could not reopen or madry the previous orders contained : 
in solemn decrees. : à 

These arguments do no appear to be sound, and to accept 
them would be tantamount to 3olding that the orders previously 
passed by the Judges of the Supreme Court and High Court” 
are inconsistent and irrecancleable, as the.distinction which it 
is proposed to draw between -þe later ofders as interlocutory ' 
and the previaus orders does nt appear to be one which can be 
accepted. Clearly, all were orJers arising out of the proceedings ` 
following the institution of the original suit, the subsequent suits > 
being merely supplementary. "This view of the previous orders ' 
is one which we should rerainly hesitate to accept unless the 
grounds advanced to support i were much stronger than those 
which have been laid before us in the present case, We have: 
already expressed our opinion -hat the suit brought by Golap-. 
mani, both in its nature and scope, was one for the administra- 
tion of the estate-of Bhaggobutty Dassee. For the purposes of: 
such a suit, it would not be necessary for the Court to, ascertaim. 
definitely the rights of the Jifzrent claimants to the shebaitship - 
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of the endowed properties covered by the will All that the. 


Court would be called on to do would be to make provision for 
the protection of the trust property and for the performance of 
the worship of the idols during the pendency of the suit for 
adfninistration, and this would involve the ascertainment of what 
religious services had all along been performed and were to be 
continued. The plaintiff herself set forward no claim to the 
shebaitship, nor was any issue on that point raised in her plaint. 
The Court was not therefore called on in that suit to determine 
the right to the shebaitship, and the form and substance of the 
orders passed and of the directions given to the Master and 
Registrar are consistent with the view that the Court did not 
take up for determination the question, who was entitled by 
right of inheritance to be the shebait under the trusts created 
by the will. Looked at in that light, the orders of the Supreme 
Court and of the High Court are consistent and reconcileable, 


and we do not think that sufficient reasons have been advanced, 


which would justify us in taking a contrary view. 

The form in which the decrees and orders were framed and 
the directions given to the Master and Registrar, support the 
same conclusion, and though the extract from the minutes 
of the proceedings before Mr. Macnaghten as Master indicates 
that the question of the rights of the several parties to the 
shebaitship as preferential heirs of Bhaggobutty Dassee was 
raised before him and considered, it cannot in our opinion be 
held that he had power finally to determine that question ; and 
in the report which was finally submitted to the Court by his 
successor, it was merely stated that Tarini, Mohan and Nirmal 
were fit persons to keep up the religious trusts. 

The decree of the 14th December 1857, merely declared 
that Shiba Sundari was a fit and proper person to keep up the 
religious trusts, and directed the Receiver to pay over the balance 
of the profits after defraying certain necessary expenses to Shiba 
Sundari “during her natural life or till further orders of the 
Court.” This limitation would have been unnecessary if the 
decree had been intended to determine finally the right of Shiba 
Sundari to the shebaitship. The order of the 7th June 1859, 
appointing Tarini, Mohan and Nirmalas trustees was in similar 
terms and is open to the same comment, The suit brought by 
Gopal Lal Sett was dismissed on the ground that he had been 
nominated to the, office by the will of Udoy Chand, but the 
right to the shebaitship under the terms of the will executed by 
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Bhaggobutty Dassee was not then considered or determined, 
The directions issued by Trevelyan J. to the Registrar on the 
6th December 1888, the order of the 29th July 1889 appointing 
Lakshimani Dassee as a joint trustee with Nirmal, and the order 
of the 23rd July, 1891, appointing Gopal Lal Sett as joint trustte, 
are entirely inconsistent witt. the view that there had been any 
final determination by the Supreme Court of the right to the 
shebaitship. 

The orders, on the other hand, appearto be consistent and 
reconcileable if the conclusion be adopted that the appointments 
of these different persons as trustees were made as temporary 
arrangements for carrying ott the objects of the trusts pending 
the administration of the estate of Bhaggobutty Dassee, and we 
think that it is the only conclusion which it is possible to 
accept. The reliefs claimed and the form and substance of the 
orders passed were, we may observe, such as would be natural in a 
suit for administration. We are unable, therefore, to agree with 
the contention of the plaintiff that there was a final determina- 
tion of the right to the shebzitship in the decrees of the 14th De- 
cember 1857 or of the 7th Jane 1859 or that it was confirmed by 
the order dismissing the sui: of Gopal Lal Sett on the 28th May 
1877, or that the order substituting Nakoor Chandra Bysack as a 
defendant in the place of his deceased father Tarini passed on 
the 30th January 1886 in his execution proceedings in the case 
brought by Hara Kumari Cassi must be taken as indicating that 
there had been a final determination of the right to the shebait- 
Ship. The reason suggested for the substitution by the second 
group of the parties appears to be sound, namely, that as the 
suit was against his father and his co-trustee for misappropriation 
of trust funds, it was necessary to substitute for his father asa 
defendant on the death of the latter. So far then as the 
present suit is concerned, the rights of the present parties to the 
shebaitship under the will of Bhaggobutty Dassee cannot be held 
to be affected either by those orders or by the appearances and 
acts in those proceedings of their predecessors in interest. The 
suit brought by Golapmori Dassee was in form and effect a suit 
for administration of the es-ate of Bhaggobutty Dassee, it was s0 
treated by the Supreme Court and by this Court, and the subse- 
quent suits were merely supplementary to that suit and related 
to the administration of the estate and not to the construction of 
the will or the determination of the rights of the parties under 
the trusts, 
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The next questions which demand consideration are, what is 
the proper construction of the will executed by Bhaggobutty 
Dassee on the 29th May 1841, what were the trusts created 
by, that will, and what rights to the shebaitship were conferred 
under the will on Udoy Chand and Shiba Sundari, and what 
was the nature of the bequest made to Monmohini Dassee, 
the son's daughter of the deceased, Radha Kanta Sett, the 
daughter's son of the deceased, and Golapmoni Dassee, the 
daughter of the deceased, of equal shares in the surplus profits 
of the houses in Chowringhee and Pathuriaghatta. 

The genuineness of the Will has never been disputed. 
Questions as to its validity and whether it covered the whole of 
the ayautuka stridkan left by Bhaggobutty Dassee were no doubt 
raised in the suit brought by Golapmoni Dassee. In that suit, it 
was however decided by the Supreme Court that the will was a 
valid disposition on the part of Bhaggobutty Dassee, and that it 
covered the whole of the ayauinka stridhan property of which she 
died possessed. "Those points were necessary for determination 
for the purposes of the administration af her estate, and we hold 
that those questions were finally determined by the Supreme 
Court in that suit, and that the contentions advanced to the 
contrary in this suit cannot be maintained. 

On behalf of the plaintiff and those grouped with him, it 
has been urged that the endowment was a family endowment 
existing prior to the death of Bhaggobutty Dassee, and that the 
wil merely provided for the continuance of the worsbip, that 
Udoy Chand and Shiba Sundari were both appointed shebaits, 
that no distinction was made between the different idols or 
distinct allotment made to each, of the profits of the several 
properties, and that on the death of Udoy Chand, Shiba Sundari 
became, under the terms of the will, shebait of all the idols ang 
her right was determined by the Supreme Court. 

On behalf of Gopal Lal Sett and the other defendants 
grouped with him, it has been contended either that there was 
no complete dedication under the will of the properties to the 
idols and that the will merely created a series of trusts on the 
properties, the beneficial interest in which vested in Udoy Chand 
on the death of the testatrix, or that there was a complete dedi- 
cation of all the properties under the will; the right to the 
shebaitship of the endowment was bequeathed to Udoy Chand 
absolutely, and that on his death, it passed to his heirs ; Shiba 
Sundari was merely named as a co-adjutor or overseer to act 
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with and to assist Udoy Chand and was not appointed a join 
shebait under the will. : 

On behalf of the defendants who form the third group, it 
has been argued that the properties had been dedicated to the 
idols and the endowment created by Bhaggobutty during her, life- 
time, that the will merely gave directions laying down how the 
expenses of the worship of the different idols was to be defrayed 
out of the different properties, and that the appointment of doy 
Chand as manager was a personal appointment only which 
conferred no rights on his Leirs. 

There can be no doub: that Bhaggobutty Dassee during her 
lifetime carried on the worship of the idols and defrayed the 
expenses out of her own property. There is however nothing 
to indicate or prove that all the idols were old established idols 
of the family, though from the will one appears to have been an 
ancestral idol. Bhaggobutty Dassee seems to have been a pious 
Hindu lady. who defrayed the expenses of the idols out of her 
own property during her lire-time and desired to provide for the 
continuance of the worsh:p after her death. There is nothing 
to prove that there was any endowment prior to her death. 

The wil, it is true, contains no specific words of bequest 
of the properties to the idol, but in construing its terms it is 
necessary to look at the document as a whole. It is addressed to 
Udoy Chand who is also appointed executor. It commences by 
directing him to carry an the worship of the idols, and then 
proceeds to set out the properties, the profits of which are to be 
appropriated in the first instance to cover the expenses. It then 
provides for the distribut-on of the surplus profits of the houses 
in Chowringhee and Pathuriaghata, and concludes with directions 
that out of the balance of the interest on the sum of money 
invested in Company's paper remaining after defraying the 
expenses of the worship, tne expenses of the worship of the idol 
at the ghar on the river Bhagirathi were to be defrayed, and 
certain legacies and debts were to be paid and that the expenses 
of the poojah of the Issuri Saradia were to be met out of the 
profits of a certain garden which she had purchased in Udoy's 
name. In substance if nor in specific terms, this amounts to an 
assignment or dedication of the properties specified in the will 
for the purpose of defraying the worship of the idols, and as such 
must, we think, be taken to be an endowment of those properties 
to the idols. 

We think that the arguments which have been advanced, 
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fail to prove that the will merely created certain trusts on the differ- 
ent properties for carrying out the worship of the idols, and the 
beneficial interest was left to Udoy Chand. The learned counsel 
who has appeared for Gogan Chandra Bysack, a brother of the 
plaintiff, has placed before us a calculation showing the total 
receipts and the balance outstanding after defraying the expenses 
of the worship of the idols, which gives a yearly balance of about 
500 rupees out of a total yearly income of Rs. 4,020, a portion of 
which, being the surplus profits of the houses in Chowringhee 
and Pathuriaghatta, was to go to the three persons named in 
the will. The balance left over for Udoy Chand would, in com- 
parison with the sum to be spent on the worship of the idols, 
be so inconsiderable that it could not in our opinion support the 
conclusion that the intention of the testatrix was to leave the 
beneficial interest in the properties referred to in the will to 
Udoy under the guise of an endowment to the idols, and subject 
only to inconsiderable charges for carrying on the worship. The 
endowment appears to have been a Janafide endowment of the 
properties to the idols, the small outstanding balance after 
defraying the worship going to Udoy Chand. 

It has however been suggested that if this view be accepted, 
there was in fact no provisions at all for Udoy under the will, 
and it could not have been the intention of the testatrix to 
leave her heir unprovided for. The true construction of the 


terms of the will seems, however, to be that the principal inten- 


tion of this pious Hindu lady in executing her will was to make 
provision for the continuance of the worship of the idols after 
her death, aud that at the same time, she desired that the surplus 
profits should go in the proportion of about two-fifths to Udoy, 
her son's son, and the remaining three-fifths to his half sister 
Monmohini, to her own daughter's son, and to her daughter, in 
equal shares for their support. This appears to be a reasonable 
arrangement for the lady to make and one consistent with the 
dictates of natural affection. We think therefore that this 
is a reasonable construction of the terms of the will at the 
outset. 

We have next to determine whether under the terms of 
the will, Udoy acquired a right to the shebaitship of the endow- 
ment, which was heritable and would pass to his heirs, or whether 
his appointment was personal only ; whether Shiba Sundari was 
in fact appointed a shebait under the will ; and lastly, whether the 
bequest of the surplus profits of the houses in Chowringhee and 
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Pathuriaghatta to the three 2ersons specified was personal or 
conferred on them a permanent heritable title, i 

In determining these questions, we have to look to the 
words of the will itself and no- what may be suggested to have 
been the intention of the testzcrix. In the directions contained 
in the will to Udoy Chand to carry on the worship of the idols 
and in appomting him execu.or of the will, no words are used 
which can be interpreted to zorfer on him any heritable title. 
In terms the appointment as manager and executor are purely 
personal. It has however besn argued on behalf of the defen- 
dant No. 1 Gopal Lal Setc end the parties in the same group 
with him, that the expressioa wed in the will to Udoy “you are 
to remain as malik of all the sEebas" was intended to confer and 
in fact conferred on him an absolute title as shebait, and in 
support of the contention, authorities have been referred to and 
relied on. The result of thosa authorities is however to lay 
down that when the term “ malik " is used, its meaning is to be 
interpreted by the context and with reference to the other clauses 
of the document. In the present instance, the term appears to 
have been used simply for tae purpose of giving to Udoy 
authority to manage and con-ra. the performance of the religious 
worship. It certainly gave him no title to the properties them- 
selves, the title in which wa vested in the idols. The word 
appears to have been used as complementary and supplementary 
to the directions that he was to carry on the worship of the idols 
and as completing his authority and can not be taken to mean 
that the appointment to the shebaitship was made to him and to 
his heirs, or that any herizatłe title in the office was conferred 
on him. No words of inker-tance are used, as we should have 
expected to find if the inten ion of the testatrix was to confer 
a heritable title, and her inrertion as we have already observed, 
can only be gathered from dhe terms of the will, We must 
hold therefore that on a proper construction of the terms of the 
wil, the directions appoincinz Udoy Chand manager of the 
sheba must be held to be personal only and not to have invested 
him with any heritable title. 

So far as Shiba Sundari is cencerned, we think the terms of the 
will can not be interpreted as aopointing her to be a joint shebait 
with Udoy of the endowment, and, we hold that the contention 
put forward on behalf of the-defendants in the second group is 
correct, that she was named me ely as a co-adjutor of Udoy for the 
purpose of giving him in tke management of the sheba of the 
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idol Ananda Moye Thakurani advice and assistance. The argu- 
ments advanced on the plaintiff's behalf that Shiba Sundari was 
appointed a joint shebait with Udoy Chand and that as the pro- 
perties were not allocated to the different idols by the will, she 
must be taken to have been appointed a joint shebait of the whole 
endowment, are not in our oplnion sound. As the eldest lady of 
Udoy's branch of the family, she would naturally have been selected 
by Bhaggobutty to see that the worship was continued in the 
same way as it had been carried on in her life-time ard to assist in 
the preparation of the offerings. The actual worship would appar- 
ently be performed by a Brahmin priest. The mere direction in 
the will that Udoy Chand was to carry on the sheba of the 
Thakurani Ananda Moye in concert or agreement with Shiba 
Sundari can not be taken to amount to an appointment of her 
as shebait, even though she may have assisted in the preparation 
of the offerings to the deity and have given a voice in determin- 
ing the proper way in which the worship of that special deity 
was to be conducted. We cannot accept as a fact that the will 
made no allocation of the properties to the different idols. In 
it, on the contrary, there are distinct directions as to the funds 
from which the expenses of the worship of each deity were to 
be defrayed. 

We have now to consider whether the directions contained 
in the will for the distribution of the balance of the profits of 
the houses in Chowringhee and Pathuriaghatta, after defraying the 
expenses of the worship of the Thakurani Ananda Moye, 
amounted to a permanent bequest of the shares to the persons 
named and to their heirs, or merely to personal bequests to those 
three persons. In dealing with this part of the case, we may say 
at once that we think there is no substance in the argument 
advanced on behalf of the defendant No. 4, Shamlal Sett, and in 
support of which reference has been made to section 159 of the 
Indian Succession Act and to decisions which we have already 
noticed, that as there were no words of limitation in the bequest, 
it must be taken to be a bequest of the profits permanently and 
as such to have carried with it a bequest of the right to the 
corpus of the properties from which the profits were derived. 
The cases relied on in support of this argument are clearly 
distinguishable from the present. In those cases, the bequest 
was either of the interest arising on an entire fund, or of the 
income of an entire estate, or of ashare in the entire profits, the 
title to the entire fund, the entire estate, and the entire profits 
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remainiüg undisposed of. In all those cases it was held that the 
question ultimately for decermination was the intention of the 
party, and in each case it was found that the intention of the 
party, was to convey the corpus as well as the profits to the 
donee. In the present case, the title to the corpus of the pto. 
perties was by the will clearly conveyed to the idols, and no 
question can possibly aris» that the bequest of the share in the 
profits conferred a title to the properties themselves. Certainly it 
did not. 

What then was the efect of the bequest? In determining. 
this question, we have again to look to the words of the will 
itself and in construing the will we are bound by them. In the 
directions in the will the three persons are specified. No words 
of inheritance are inserted to indicate that the bequest was to 
them and to their heirs ami that after their death their heirs 
were to receive the shares in the surplus profits. Under the 
strict terms of the will, the bequest to each of the three persons. 
cannot be taken to be mare than a personal bequest, conferring 
no rights of inheritance on their heirs. 

It has however been argued that in the proceedings in the 
previous suits the Supreme Court and this Court have held other- 
wise and that it is impossible in this suit to go behind or modify 
those findings. We have however to see whether in fact any 
definite decision on this point has been arrived at, which is bind-. 
ing on the parties in the present suit. , 

In his report of the roth November 1857, the Master of the 
Supreme Court stated that Rs. 4,266-12-3 was due to and should 
be divided equally between Shama Sundari Dassi widow of Radha 
Kanta Sett, Golapmoni Lassee's daughters Chand Kumari and 
Hara Kumari, and Monmoaini Dassee as being the surplus profits 
of the houses in Chowringbee and Pathuriaghatta. He also stated 
that Radha Kanta Sett ard Monmohini had received Rs. 425 
and Rs. 2283-15-4 respectively out of the surplus which had fallen 
due to them. The Supreme Court on the 14th December 1857, 
confirmed the report and ordered the shares in the surplus 
profits to be paid, one-third to the representatives of Radha 
Kanta Setr, one-third to the representative of Golapmoni, 
Dassee and, the remaining one-third to Monmohini during her 
life-time and to her representatives after her death. It is to be noted 
that Radha Kanta Sett had died in 1846 and Golapmoni in 1851. 

On the 13th March 1688, in the suit brought by Hara Kumari 
against Tarini Charan and his co-trustee for her share in the 
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surplus profits of the two houses, a decree was passed by the 
High Court declaring that on the account taken from the 6th 
January 1859 to 19th. January 1886 a balance of Rs. 24,036 was 
found to be due as surplus profits of all the endowed properties 
after defraying the expenses of the worsh:p of the idols, and of 
this sum Rs. 6849 were declared to represent the surplus profits 
of the properties devoted to the worship of Issur Gopal Thakur, 
and the trustee Nirmal Chandra Bysack was directed to divide 
that sum between the parties then entitled to it in the proportion 
mentioned in the decree of the Supreme Court of the 14th 
December 1857. It has been already noticed that in this order, 
a mistake has been made in stating that the surplus profits from 
the properties devoted to the worship of Issur Gopal Thakur 
were payable to the persons named, instead of the surplus profits 
of the properties devoted to the worship of Ananda Moye 
Thakurani. However, on the 28th March 1889, an order was 
passed directing the payment of Rs. 1,741-8, being one-sixth of 
Rs. 6849, to the executors of Prianath Sett, one of the two sons 
of Radha Kanta Sett. It is not clear from the proceedings 
whether the remainder was afterwards paid to the persons held 
to be entitled to it, but there seem to be no grounds for holding 
that it was not paid to them. 

Now these orders clearly directed the payment, after the 
death of the three persons named in the will, to their heirs and 
representatives of the shares in the surplus profits of the two 
houses which accrued both before and after their deaths, and the 
question arises whether they must be taken to have definitely and 
finally determined that the bequest of the shares in the surplus 
profits to those three persons was an absolute bequest conferring 
a heritable title to their heirs. The decision of this question is 
not free from difficulty owing to the conduct of the parties in the 
previous proceedings and to the fact that in them a proper cons- 
truction of the will was never sought for. All that was apparently 
asked for and given was a decision as to the rights of the parties, 
pending the proceedings in administretion of the estate of 
Bhaggobutty Dassee, and it seems rather to have been taken for 
granted, than to have been decided zfter argument and the 
receipt of evidence, that the heirs and legal representatives of the 
three persons, to whom the bequest of the shares in the surplus 
was made, were entitled after the death cf those three persons to 
the enjoyment of the same shares in the surplus profits, The 
question of the rights of the heirs and representatives to the 
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shares in the profits under the terms of the will was however 
never distinctly raised in those proceedings nor definitely deter- 
mined. So far as the profits are concerned, which are dealt with 
by those decrees and orders, we are of opinion that the parties to 
the present suit are bound by those orders and cannot reoptn 
them. But now that the qustion of the title of the parties to the 
surplus profits has been definitely raised, on a construction of the 
will in the present proceedings, we are of opinion that we are not 
prevented by those orders from considering and determining the 
question so far as it affects the rights of the parties to the profits 
which have accrued since the last of those orders were passed. 
As we hold that under the terms of the will the bequest of the 
shares in the surplus profits conferred no heritable right on the 
three persons named, so therefore we hold that in the present 
suit the parties who claim shares in those profits as heirs of those 
three persons have failed ro make out a valid title, and conse- 
quently that those surplus profits of these two houses must be 
regarded as part of the general assets of the trust estate created 
by the will. 

The questions whieh now remain for consideration on a 
construction af the will a-e, when did the succession to the 
shebaitship open, and who of the several claimants in the present 
suit is entitled to the shebaizship of the endowment. From the 
findings at which we have already arrived, the conclusion follows 
that the succession to the shebaitship opened on the death of 
Udoy Chand. He was the only person who was appointed to 
that office by the will, and Eis appointment was purely personal 
and transmitted no rights to his heirs. In order then to 
determine the right to shebaitship as between the present 
claimants, we have to determine who was the preferential heir to 
Bhaggobutty an the death af Udoy Chand. 

We may say at once that in our opinion the contention is 
correct that, in the absence of any directions to the contrary in 
the will, the right of inheritance to the shebaitship follows the 
same line as the right of inheritance to immovable property. Now, 
on the death of Udoy the following persons were alive, through 
whom the right to the shebaitship has been severally claimed by 
the different groups of parties in the present suit: Lakhimoni 
his daughter then a child of a year old, Joy Kristo Bysack the 
lunatic son of Bhaggobutty, Radha Kanta Sett the daughter's 
son of Bhaggobutty and Rzdha Kristo Bysack the son of Kanak- 
moni Dassi the co-wife of Bhaggobutty. 
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Lakhimoni being the daughter of a grandson of Bhaggobutty 
was certainly not the heir to her stridhan property in preference 
to the daughter's son, Radha Kanta Sett. The claim therefore 
of Gopal Lal Sett defendant No. 1 and his brother Kanai Lal Sett 
to the shebaitship by right of inheritance fails. Nor has Gour 
Hari Bysack defendant No. 2 any title to it, he being a descendant 
of the half-sister of Udoy, Monmohini Dassee. 

The separate claim set up by defendants Nos. 7 and 8, the sons 
of Nirmal Chand, to the shebaitship on the ground that the suc- 
cession passed to Joy Kristo Bysack tbe lunatic is also untenable. 
In our opinion, the contention advanced by the learned counsel on 
behalf of the descendants of Radha Kanto Sett the third group 
of parties, is supported by authority that, whatever may be the 
case in Bombay, it has been established in Bengal that insanity at 
the time the inheritance falls in is sufficient to exclude from the 
succession even though the lunacy may not have been congenital, 
and that where the succession to an office is in question, the 
duties attached to which require that the holder shall be in full 
possession of his senses, lunacy is certainly sufficient to disqualify 
a person from succeeding. Nothing was heard of the right of 
Joy Kristo to succeed to the shebaitship till the present trial, and 
we are of opinion that the claim has no real substance. 

The fact that the right of Joy Kristo to succeed to a share in 
the property left by his brother Raj Kristo, on the death of Raj 
Kristo's widow in 1847, was successfully contested on bis behalf 
by his committee in 1849 cannot be taken to support the 
claim that Joy Krisristo had a right to succeed to the shebaitship. 
The succession in that case opened on the death of Raj Kristo 
in 1821, and, though the mind of Joy Kristo is said to have 
become deranged in that year, he was not declared to be a lunatic 
till 1840 when a commission for that purpose was issued. He 
was not a lunatic, therefore, at the time when the succession 
opened in that case. 

There remain then the two sets of parties, vis., the plaintiff 
and the defendants in his group, and the defendants who are the 
descendants of Radha Kanto Sett and who form the third group, 
and the dispute between these two groups involves the decision 
of the important question, whether the daughter's son or the son 
of a co-wife, as being the preferential heir to the ayautuéa stridhan 
property of Bhaggobutty, bad a prior right to the shebaitship, 
when the succession opened on Udoy's death. 

In support of their contention that the son of the co-wife is 
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the preferential heir, the plaintiff and the members of his group 
rely on verse 33 of section 3 Chap. IV of the Dayabhaga and con- 
tend that the tdxt is a binding authority on that point and must 
be preferred to the opinion expressed by the different com- 
mentators. 

The other party conterd that the verse 33 on which the 
plaintiff relies is a palpable interpolation in the text, and that, fol- 
lowing the directions of the Privy Council in the case of Collector 
of Madura v. Muttku Ramalinga Satthupathy (1), we ought to 
ascertain whether the doctrine propounded in that verse has 
been received in Bengal and sanctioned by usage. It is argued 
that the verse is out of place in chapter IV, section 3, which 
deals with the rights of childless widows, and that it is contrary 
to the principles which have been accepted as governing the line 
of succession to Stridhan property. Those principles are that the 
succession primarily goes tc the descendants of the deceased lady, 
following the line of propinquity and being governed by natural 
affection, and that it is not sxclusively controlled by the doctrine 
of spiritual benefit. 

In dealing with this question, we are of opinion that it is 
impossible to accept the argument advanced by the counsel for the 
plaintiff thar the text of the Dayabhaga by Jimuta Vahana must 
be regarded as in itself an authority absolutely binding on us 
without regard to the fact whether the doctrine propounded in 
the text has been accepted as a true exposition of the law and 
has been sanctioned by usage and without entering into a con- 
sideration of the question whether the verse of the Dayabhaga on 
which reliance is placed bears on its face evidence of being spuri- 
ous and an interpolation. 

It is not disputed that for two centuries posterior to the pub- 
lication of the Dayabhaga Ly Jimuta Vahana, no mention is made 
of the son of a co-wife as the heir of the stridhan property of a 
Hindu female, Of the learned commentators who have ex- 
pounded the Dayabhaga, Srinath Acharjya Churamoni and Ram- 
bhadra make no mention of that portion of the text which occurs 
in Chapter IV, Sec. 3, verses 31, 32 and 33 of the Dayabhaga by 
Jimuta Vakana in which the right of the son of the co-wife is 
dealt with, and ignore the -ight of the son of the co-wife entirely. 
Achyuta Chakrabarti consilers the reading of the text to be 
questionable, while Maheshwara pronounces it to be spurious 
because otherwise there would be a conflict between that passage 

(1) 1868) 13 Moore L A. 897 ; 10 W, R. P. O, 17 at 21, 
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and verses 11 and 12 of section 2 of the same chapter of the 
Dayabhaga which was not possible of reconciliation : he is of 
opinion that verse 31 of section 3 merely gives a list of the 
heirs without attempting to lay down the order of succession, and 
in support of this view refers to verse 38 of the same section. He 
further expresses the opinion that as the step-son is not the issue 
of the body of the deceased lady, no spiritual benefit could accrue 
to her from a pinda offered by him to his father. Sri Krishna 
Tarkalankara attacks verse 33 as an interpolation and condemns 
it as spurious. In his Daya Krama Sangraha, Chap. XI, section 4, 
verses 7 and 8, he places the daughter's son after the son's son, 
relying on the text of Manu that “a daughter's son delivers him 
in the next world like the son of a son. The great-grandson is 
placed next and then the son of the co-w.fe. 

It is clear, therefore, that at the outset the balance of authority, 
so far as it rests in the commentators, is cpposed to the view that 
verse 33 of. Chapter IV, section 3 of the Dayabhaga by Jimuta 
Vahana correctly lays down the line of inheritance. 

We may.add that the view takeniby Achyuta and Maheswara, 
namely, that the particular text of the Dzyabhaga is corrupt and 
probably spurious, receives support from an examination of the 
manuscripts available. Thus, although tvo manuscripts (Nos. 153 
and 580) in the Library of the Government Sanskrit College at 
Calcutta support the reading in the printed edition, another manus- 
cript in the same Library (No. 154) givee the contrary reading, 
makes no mention of the step-son, and places the daughter's son 
immediately after the son's son. On the other hand, one of the 
manuscripts (No. 4478) in the Governmeat Collection,” mentions 
not only the stepson but also his son as entitled to preference 
over the daughter's son. In this corflict of readings, it is 
impossible in our opinion to hold on the printed text that the 
step-son succeeds in preference to the daughter's son. 

Coming down to the later authorities, we find that Shyama 
Charan Sarkar in his Vyavastha Darpana (verses 282 and 283) 
gives the daughter’s son preference in the line of succession to 
the son of the co-wife (see table of inher.tance at page 262), and 
approves of the view taken by Sri Krishna that verse 33 of 
Chapter IV section 3 is an interpolation. Jogendra Smarta 
Siromoni in his Commentary on the Hindu Law (at page 393), 
adopted the line laid down by Sri Krishna. Jogendra Nath 
Bhattacharyya in his Commentaries on Hindu Law notices (at 
page 590) the conflict between verses 11 and 12 of Chapter IV 


* Deposited in the Library of the Asiai:o Society of Bengal, 
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section 11 of the Dayabhaga by Jimuta and verse 33 of Chapter 
IV, section 5 and accepts the order of succession as laid down 
by Sri Krishna. Sir Gooroodas Banerjee iu his lectures on the 
Hindu Law of Marriage aud stridhan (at pages 399-401) accepts 
the same view. Golap Chandra Sarkar Sastri in his treatise on 
Hindu Law (page 414) gives the line of inheritance as laid. down 
in the Dayabhaga Chapter IV, section 3 verse 33, but is careful 
to point out that as there a doubt as to the authenticity of that 
passage in the Dayabhaga, the order of succession given in it can 
only be taken as provisional. On the whole, therefore, later 
authorities also go to support the view that verse 33 of section 3 
of Chapter IV of the Dayzbhaga of Jimuta is an interpolation. 
Lastly, we have to take into consideration the passage itself 
and its context, and see how far they go to support its genuine- 
ness as atnre exposition of the law. Taking the edition of the 
Dayabhaga as translated bv Colebrooke, we find that Chapter IV, 
section 2 deals with “the succession of a woman's children to her 
separate property” and verses 11 and 12 place the daughter's 
son as next in succession to the son's son. Chapter IV, 
section 3 deals with “the succession to the separate property 
of a childless woman." Verses 1 to 30 deal with the heirs down 


‘to the husband. Verse 31 commences by stating that on failure 


of heirs down to the husband, Vrihaspati has laid down that 
“the mother’s sister, the maternal uncle, the father's sister, the 
mother-in-law, and the wife of an elder brother are pronounced 
similar to mothers.” Then occurs the passage which has been 
used to introduce verses 32 and 33. Itruns as follows; “if they 
have no issue of their bodies nor son of a rival wife, nor daugh- 
ter's son, nor son of those persons, the sister's son and the rest 
shall take the property." Following the sequence of the sen- 
tence, the word “they” in the passage "if they have, etc.,” would 
naturally refer to the pereons previously specified in the section. 
Verse 32 however proceeds to explain verse 31 in a sense abso- 
lutely inconsistent with the context. The learned author is 
dealing with the line of succession to a childless woman. "There 
can, in the case of such a person, be no question of “any issue to 
her body." The explanation which attempts to deal with the 
issue of a childless woman is clearly out of place and meaning- 
less. Then follows verse 33 which commences by raising the 
hypothesis which is impossible having regard to the nature of 
the matter being dealt witt in the Chapter. It runs thus;—"If 
there be no legitimate son or daughters" etc.; a childless 
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woman however could not have either the one or the other, nor 
could a childless woman have a grandson in the male line. The 
whole verse is impossible of reconciliation with the context, and 
the concluding portion by which the daughter's son of a childless 
woman is postponed inthe line of succession to the son of a 
rival wife is, on the face of it, impossible to understand, The 
right of a daughter’s son to succeed could never come into ques- 
tion in dealing with the property of a childless woman. The 
verse 33, as it stands, is clearly out of place, and construed by the 
context is meaningless. 

The learned counsel for the plaintiff has, however, argued 
that if the verse be an interpolation, it is a very clever one, as 
otherwise the son of the rival wife is given no place in the line 
of succession. There seems little doubt that the verse is an 
interpolation, and in our opinion itis a very clumsy interpolation. 
Itis made at a place in which by no process of reasoning it can be 
made to fit, and moreover it creates a contradiction impossible of 
reconciliation with the line of succession as laid down in the 
section of the Chapter immediately preceding it (see verses 11 
and 12 which deal with the succession of a woman's children to 
her separate property). If, on the other hand, the words “of the 
rival wife" be omitted from the last passage in verse 31, the 
passage is consistent with that which precedes it, and if verses 32 
and 33 be struck out, verse 34 follows verse 31 in natural and 
intelligible sequence. For all these reasons, in our opinion it is 
clear beyond reasonable doubt, both from the passage itself and 
the context, that verses 32 and 33 and the words " of the rival 
wife" in verse 31 are interpolations and spurious, and therefore 
they do not give a correct exposition of the law. 

All these circumstances and the balance of authority entirely 
support the conclusion that the verse 33 on which the plaintiff 
relies is a spurious interpolation ; the contention advanced on 
his behalf, which relies on the authenticity of that verse, that the 
son of the rival wife is a preferential heir to the daughter's son 
in the line of succession of the ayautuka siridhan property of a 
Hindu female, fails." We therefore hold that in the present case 
the third group of parties, vss., the descendants of Radha Kanta 
Sett, the daughter's son of Bhaggobutty Dassee, have a title to the 
shebaitship of the endowed properties preferential to the plaintiff 
and the defendants grouped with him who are descendants of 
Radha Kishen, the son of the rival wife. 

The result of the foregoing findings is that we dino or tho 
issues framed by the parties-as follows ; 
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I. Forthe purposes cf this case we have only to determine. 
who was the preferential Seir to the ayautuka siridhan property 
left by Bhaggobutty when the succession opened in 1842 on the 
death of Udoy Chand, and we find that the heir was her 
daughter's son Radha Kanta Sett. 

2. Udoy Chand was under the will of E TEE ione 
ed executor of the will end shebait of the endowed property 
for his life-time only. 

3. Udoy had no power to appoint successors to the shebait- 
ship by his will, 

4. Shiba Sundari was mot a Babah with Udoy Chand 
and she did not succeed Lim as shebait. She was appointed by 
the High Court to carry on the worship of the idols in accordance 
with the trusts created by the will as a temporary arrangement 
pending the administration or the estate of Bhaggobutty Dassee. 

5. This issue is disposed of by the findings on issue 4. 

6. 'This issue is similzrly disposed of. 

7. On the death of Udoy Chand,the right to the shebaitship 
devolved on Radha Kanta Sect, the daughter's son, and therefore 
the preferential heir of Bhaggobutty Dassee. 

8. Joy Kristo Bysack was a lunatic at the time of Bhaggo- 
butty's death, having been declared to be so on a commission 
issued in r840. He was also a lunatic when the succession to 
the shebaitship opened om the death of Udoy and so was perma- 
nently excluded from the succession. 

9. Joy Kristo was incapacitated by lunacy from succeed- 
ing both to the stridhan of His mother and to the shebaitship. 

Io, The right to the shebaitship had not been determined 
up to the inmitution of the present suit. 

11, The orders passed by the Supreme Court and the High 
Court in the course of the previous suits and proceedings were 
merely orders appointing trustees to carry on the worship of 
the idols in accordance with the trusts created by the will of 
Bhaggobutty Dassee pending the conclusion of the administration 


. of her estate. 


I2. Neither Behari Lal Sett nor any of the descendants of 
Radha Kanfa Sett are bcumd by the orders passed in those suits 
and proceedings so as in the present suit to be debarred from assert- 
ing their right to the shebaitship of the endowed property. 

13. The question of the distribution of the surplus income 
of the houses in Chowringhes ahd Pathuriaghatta is resjudicata, 
10 far only as those surplus profits accrued prior to and up to the 
16th January 1886 and are covered by the decree passed on the 
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14th December 1887 and the 15th March 1888 and by the orders 
passed in execution of those decrees, The question of the right 
to the surplus profits subsequent to 16th January 1886 is not res- 
judicata, but is open to determination in the present suit. 

14. Bindubashini is not entitled to any share in the surplus 
profits which have accrued since the 16th January 1886. 

15. Bhaggobutty Dassee disposed, by her will, of all the 
siridhan property of which she died possessed and that question 
was finally determined by the Supreme Court. Under her will, 
she created, in favour of the idols named therein, an endowment 
of the whole of her s#rdkan property. 

16. Gopal Lal is not entitled to be a shebait. 

17. The succession to the shebaitship opened on the death 
of Udoy Chand, 

18, The question raised in this issue was not pressed, the 
decision of the Supreme Court having been accepted as final 
that all the síridÀan property left by Bhaggobutty Dassee was 
her ayantuka siridhan. 

19. Shiba Sundari was associated with Udoy Chand only 
for the purpose of assisting him with advice in conducting the 


worship of the idol Ananda Moye Thakurani and of no other ` 


idol. 

20. The Thakurs dealt with in the will are Issur Thakur 
Gopal Lalji, Issur Thakurani Ananda Moye, and the Thakur whose 
shrine stood on the banks of the Bhagirathi river. 

21. The will directs that the expenses of the worship of 
the Thakurani Ananda Moye are to be defrayed from the profits 
of the two houses in Chowringhee and Pathuriaghatta, that the 
expenses of the worship of the Thakar Gopal Lalji are to be 
defrayed from the profits of the garden called Gopal Lalji's 
garden in Sinti, and the worship of this Thakur as well as of the 
Thakur at the ghat on the Bhagirathi river are also to be 
defrayed from the interest of the money invested in Government 

‘paper. There is a further provision that the expenses of the 
Pujah of Issuri Saradea will be defrayed from the profits of two 
baitakhana houses purchased by Bhaggobutty Dassee in the name 
of Udoy Chand, 

22, This issue, on the findings at which we have arrived, 
really requires no answer; we hold however that there was no 
estoppel. ‘ 

23. It has not been established that any expenses have 

been incurred by defendants Nos, 7 and 8 on the worship of the 
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Thakurs since the 16th January 1886 up to date. If they have 
incurred any expenses they are entitled to have them defrayed 
out of the assets of the trust estate ; and we direct the Registrar 
to make an inquiry into thia matter and to ascertain and report 
what sum, if any, is due to defendants 7 and 8 out of the trust 
estate from the rath April 1892. If any sum should on such 
enquiry be found due to them and so reported to this Court, it 
will be open to the shebaits to put in an application, if so advised, 
for the purpose of ascertaining what if any sharea belonging to 
the trust estate were in the hands of Nirmal on the 1ath April 
1892 or have from time to time come into his hands against which 
the sum so found might be set off. 

24. "This issue calls for no answer in this sult, as we hold that 
Joy Kristo inherited no title to tho shebaltship when the succes- 
sion opened on the death of Udoy Chand. 

25. Shiba Sundari was not á shebait of Ananda Moye 
Thakurani and defendants Nos. 7 and 8 arenot now entitled to 
the shebaitship of that idol. 

26. This issue cannot be answered on the materials now 


' before us. 


The result therefore of the above findings is that we hold that 
the right to the shebaitship of the endowed property lies with 
defendants forming the third group, namely the descendants of 
Radha Kanta Sett. It seems however desirable that, in order to 
provide for the due carrying out of the trust created by the will, 
a proper scheme should be framed for carrying on the trust. 

The shebaits and the present living representatives of Bhaggo- 
butty Dassee will put in a scheme, if agreed, or schemes, if not, for 
carrying out the trust for the approval of the Court within four 
months of this date. Copies of the scheme or schemes will be 
furnished to the plaintiff who will be heard with regard to them, 
if he so desires it, before the scheme is finally approved. 

Lastly, we have to deal with the question of costs. The 
plaintiff has no doubt failed in this suit, so far as his claim to the 
shebaitship is based on his right by inheritance. The object of 
the suit was further to have the will of Bhaggobutty Dassee cons- 
trued with the view that the trusts created thereby, which have 
been allowed to fall into neglect, might be properly enforced, and 
a scheme framed for the due administration of the trust and for the 
performance of the religious ceremonies for which the trust was 
created. The defendants who are descendants of Radha Kanta 
Sett and whase right to the shebaitship has been established to 
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the satisfaction of this Court, have never interested themselves to 
secure the assertion of their rights and in this suit have appeared 
as defendants only, and in their defence they have raised a cross 
eaim. Though they have succeeded to the extent that their 
claim has been allowed, they cannot be held to be entitled to their 
costs in supporting a claim which they never attempted by any 
independent action to enforce. The defendant Gopal Lall by 
virtue of his appointment as co-trustee wasa necessary defendant 
to the suit, and in consequence of his position has set up an in- 
dependent claim, He is not in the position of a person who has 
needleasly opposed the plaintiff's suit, though both he and the 
plaintiff have failed to establish their claims to the shebaitship. 

Really, in the present case, there are only three groups of oppos- 
ing parties, and under these conditions it was quite unnecessary 
for the different members forming these groups to be represented 
in this case by separate counsel. The result has been rather to 
embarrass us in the decision by the introduction of conflicting 
and inconsistent arguments, and, as in the case of Kanai Lal, to 
advance contentions which had afterwards to be withdrawn as 
untenable. The fact that in the previous proceedings the Court 
directed that the costs of the parties should be paid out of the 
trust estate appears to have encouraged the different members of 
the different groups to come forward with separate counsel and 
separate cases in the belief that not they but the estate would 
suffer in the event of their failure. 

We do not think that in the present case we ought to debit 
the costs of the parties against the funds to the credit of the trust, 
The plaintiff appears to be the only person. who has taken any 
interest in securing the due performance of the trusts created by 
the will, but as he has failed to establish his claim to the shebait- 
ship he is not entitled to his costs out of the trust property. We 
consider that the conduct of the different parties to the suit 
disentitles all of them to recover their costs from the trust 
property, and we accordingly direct that all the parties do bear 
their own costs, except that the plaintiff do pay the cósts of 
the infant defendants, of and incidental to the appointment of 
their guardians, 

S. C. R 
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‘Present :—Lard Robertson, Lord Atkinson, Lord Collins, Sir 
Andrew Scoble and Sir Arthur Wilson. 


MAHOMED ALI HAIDAR KHAN AND ANOTHER, 
HEIRS AND LEGAL REPRESENTATIVES OF 
MAHOMED ALI AMJAD KHAN 
v. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND OTHERS. 


[ON . APPEAL. FAROA THE Hiem Court or JUDICATURE AT FORT 
WILLIAN IN BENGAL] 

Regulation ILI of 1801 (the Sylhet JAwm Rogulation)—Corndarations of law 
incoload in the process of reasonlag—Jhum onltication, naturo of—Gorearn- 
nents olsin to confiscate proprietary  rigkte—Dwrden of proof— 
Proprietary tlile— Long possession and enjoyment, 

When lands have long besn in the enjoyment of the xemindar and ib is 
amerted by Government that they are entitled to confiscate the proprietary 
rights upon payment of compensation under Reg. III of 1891, the onus is 
upon the Government to show that the facts of the oase are such as to bring it 
within the operation of the Regulation. 

To bring a case within the Regulation it is not suffolont to show that at 
the time of the Permanent Settlement, the income from JAws cultivation was 
taken Into account as asset for purposes of assem ent; it must also be shown 
that the Income taken into acoount was derived from Jha cultivation carried 
on beyond the lmita of the settled estate, 

The question whether JÀs lands lay within or without the limita of the 
settled estate is not necessarily a question of faot, speclally if at every point in 
the process of the reasoning considerations of law have to be regarded, 

Long possesion of land in assertion of a particular title may be relied 
upon as proof of that titla, 

Appeal from a judgment and decree of the High Court of 
Judicature at Fort William, in Bengal (March 29, 1904) which 
affirmed a judgment and decree of the Court of the Subordinate 
Judge of Sylhet (April 15, 1899). 

The principal questions raised on the appeal werethe nature 
and extent afthe appellants’ rights over the land in suit and the 
application thereto of Regulation III of 1891. 

On May 16, 1891 the Sylhet Jhum Regulation (III of 1891) 
was passed. Material parts of the Regulation are set out in their 
Lordships’ judgment. In the exercise of the power vested in him 
by the Regulation, the Commissioner of Assam, on July 25, 1891 
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notified in the Assam Gazette that the Regulation would be put 
into force in certain areas from the -st October following. 
Among the tracts of land to which the rotification related, was 
the, area, which was the subject of the present litigation, and was 
known as Mouzah Puber Pahar situated on the eastern border of 
Pergunnah Langla in the Sylhet District. 

On April 13, 1897, Mahomed Ali Amjad Khan instituted the 
suit in the Court of the Subordinate Judge of Sylhet. The 
defendants were the Secretary of State for India in Council, and 
nineteen persons who, jointly with the plairtiff, held fractional shares 
in the villages described in Schedule V annexed tothe plaint. The 
plaintiff alleged that he was the sole owne- of certain villages des- 
cribed in Schedule IV, attached to the plaint, and part owner of 
certain villages described in Schedule V ; that theland described in 
Schedule II appertained to the talugs mentioned in Schedule IV, 
and, the land described in Schedule III ta the taluqs mentioned 
in Schedule V ofthe plaint ; and that he was still in possession 
of the lands. The entire tract in disoute was described in 
Schedule I to the plaint. The plaintiff claimed to be the sole 
and exclusive owner of the land of Schedule IT, and to be part 
owner of the land of Schedule III on the grounds that the lands 
in dispute (known as the lands of Puber Pahar or Easten Hill) 
were part and parcel of the permanently settled lands described 
in Schedules IV and V attached to the phint, not lands in which 
he and his co-sharers had merely the Jhum rights, and that by 
adverse possession for over 60 years he had acquired a title 
against the Government. The plaint also stated that under the 
Permanent Settlement, the settlement-holders of those estates 
were given absolute proprietary right to the land described in 
Schedule I; and that the highest Revenue Authorities had 
decided that those lands appertained to the permanently settled 
estates. The plaint further alleged that the Regulation III of 
1891 was uka vires and that in any event it had no operation on 
the rights of the plaintiff, and prayed for, among other things, 
the following declarations :— i 

(2).—That on a declaration that zhe land of Schedule I, 
does not come within the purview of the Sylhet Jhum Regulation, 
a decree may be awarded confirming the plaintiff's absolute 
proprietary right and the right created by possession over 60 
years in respect of the whole of the land of Schedule II and of 
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(£).—That a decree may be awarded declaring that notifica- 
tion No. 2788 issued by the Chief Commissioner of Assam and 
published in the Assam Gasette of the 25th July 1891 have not 
affected and could not affect the plaintiffs right and possessiqn in 
respect of the disputed lands under the Permanent Settlement 
and by virtue of possession for over 60 years. 

In his written statement, dated September 11, 1897, the 
Secretary af State for India in Council denied that the lands in suit 
were included in the talugs or estates named or that the plaintiff 
had acquired any title to the land by adverse possession. With 
reference to the other allegations made in the plaint, it was 
stated, in answer, that allthat the highest Revenue Authority 
admitted was that the plaintiff had Jhum rights attached to the 
lands in dispute, but it was contended that, even if it were admit- 
ted that the plaintiff and his co-sharers really had such Jum 
rights they had been extinguished by Regulation III of 1891. 

The Subordinate Judge framed eight issues, of which the 
three following are material :— 

5th :—Whether the lands specified in Schedules If and III 
appertain to the taluqs mentioned in Schedules IV and V of the 
plaint respectively ? 

6th :—Whether the land in dispute does not lie within the 
limits of the permanently settled estates and therefore it comes 
within the operation of the /4um Regulations ? 

7th :—Whether the plaintiff has acquired any title to the 
disputed land by adverse possession and whether the plaintiff 
is in possession of the same or not and whether the plaintiff has 
the alleged share in the land specified in Schedule III of the 
plaint or nor ? 

The documentary evidence relied upon by the plaintiff may 
be summarised as follows :— 

The records of the decennial settlement afterwards made 
permanent were not forthcoming, but the Mauzawari papers for 
the year 1208 B. S. (1801-1802 A. D.) showed that the income 
derived from Puber Pahar was included in the collections of 
the villages described in Schedules IV and V of the plaint, and 
the Mauzawari papers for the years 1209 B.S. (1802-1803 A.D) 
and 1236 BS. (1829-1820 A.D.) contained the following 
remarks i— 

“This quantity is estimated by sight only, but it may be 
less or mors on inquiry being made in the Pergunnah. The 
dasiuy of Shum cultivaticn is this :—/Jhua is not cultivated in 
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one place every year. When land is found anywhere within these 
boundaries Jhum cultivation is made thereon, and after measure- 
ment and assessment the Mirasdars take the rest by apportionment 
according to their respective shares in the Jhum revenue at the 
time of the Aasibud measurement. This hill is Jummai.” 

The latter statements referred to Mouzah Puber Pahar, and 
purported to be statements '' of mahals chackla Sylhet, except the 
abadi and Jungle lands of taluks, belonging to Mirasdars accord- 
ing to the hastbud prepared by Mr. John Willes.” i 

There was documentary evidence to show that from 1837 
the plaintiffs predecessors in title received kabuliyats from 
persons carrying on Jhum cultivation on the lands in question. 
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About the year 1840 the Government granted a lease of 


certain lands, not séttled at the time o? the permanent settle- 
ment, to Crum Singh Hazari and Crobind Singh Hazari. The 


lands leased were in the neighbouring pergunnah Patharla. : 


The lessees made an attempt to realise rerts from tenants culti- 
vating in Puber Pahar. Gour Ali Khan, the predecessor in 
title of the plaintiff, made objections, which were, on December 
14, 1842, decided in his favour by the Munsif of Hingajia, who 
held that “it was satisfactorily proved chat the Jhum lands, on 
account of the disputed rents as stated by the plaintiffs, belong to 
the jammai taluqs possessed by the Mirasdars of Langla Per- 
gunnah." That finding was affirned on appeal by the District 
Judge of Sylhet by judgment dated May zo, 1843. 

After inquiry an order was made on September 18, 1848, 
excluding Mouzah Puber Pahar as lands permanently settled 
from the area of land claimed by the Government, as land 
in regard to which a settlement was still to be made. 

Later on further measurements were made of the Govern- 
ment lands, and in the maps prepared a large area of Puber Pahar 
was included. On objection the Revenue Commissioner of Dacca 
ordered the exclusion from the map of the area claimed as part 
of the estate of the plaintiff. ; 

On September 14, 1855 the Board of Revenue again affirmed 
the title of the Plaintiff, and directed a refund of all moneys 
wrongly collected by the Government. 

In the year 1860, some portion of Puber Pahar was again 
included in maps prepared of the Government lands, and was re- 
leased by an order dated February 28, 1861. 

Since then the plaintiff remained in undisputed and undis- 
turbed possession of Puber Pahar. 
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On April 15, 1899, the Subordinate Judge delivered his 
judgment. He decided that the plaintiff failed to show that the 
disputed land was included in the permanently settled estates, and 
it necessarily followed tha: it did mot appertain to the talugs, or 
estates, mentioned in Schedules IV and V of the plaint ; and fhat 
the land in dispute was beyond the limits of the permanently 
settled estates, and therefore that land came within the operation 
of Regulation II of 1891. On the question of possession he was 
of opinion that the leases and accounts filed by the plaintiff were 
genuine. The earliest lease was dated December 28, 1837, and 
he considered that possession. for 60 years was, therefore, not 
proved. He was also of opinion that the nature of the acts of 
possession indicated a casual interest and not an absolute interest 
inn the land which could by prescription mature into ownership. 
In consequence of those findings he made a decree dismissing 
the plaintiff's suit with cos:s. 

The plaintiff Mahomed Ali Amjad Khan died pendente hite 
and on his death his heirs and legal representatives Mahomd Ali 
Haider Khan and Mahomed Ali Asgar Khan, minors through 
their next friend L. W. Lydiard, manager under the Court of 
Wards, were brought on record. 

Against the decree of the Subordinate Judge the appellants 
appealed” to the High Court of Judicature at Fort William, in 
Bengal, which Court delivered its judgment on March 29, 1904, 
and agreed with the Sudonlinate Judge that the appellants 
failed to prove that the lands in suit lay within the boundaries of 
his permanently settled <aluqs. The Court, therefore, decided 
that the appellants did rot prove that a permanent settlement 
of the lands in dispute had been made with their predecessors in 
title, and that the rights exercised by them over those lands were 
not exercised in such a manner as to confer a title by adverse 
possession, In the result a decree was made dismissing the 
appeal with costs. 

Against the decree of the High Court the appellants 
appealed to His Majesty in Council Of the respondents only 
the Secretary of State for India in Council appeared. 

` Sir Robert Finlay, K.C., and Mr. DeGruyther, K.C., for the 
Appellants, referred to the Assam Code (Ed. 1897) the Sylhet 
Jhum Regulation, 1891 (Regulation IIT) ; Regulation I of 1793, 
s. 10 ; Regulation VIII of 1793, ss. 23-25 ; the fifth report from 
the Select Committee on the affairs of the East India Company, 
Vol. I, Bengal Presidency, (Madras Edition, 1883), pp. 14, 18, ar, 
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22, 23 (top of), 130, 139, 146 (recommendation), 147, 180, 568 
(third resolution), 569, 571 (fifth resolution), 580, 585, 592, 609, 
611, 613, 616, 626 and 630; the Assam Land Revenue Manual, 
by E. A: Gait, (Calcutta Edition, 1896), pp. CXXV (refers to 
the permanent settlement in Sylhet), CXXVII (refers to the 
settlement of the Sylhet District carried out by Mr. Willes), 
CXXIX, CXXXI, CXXXIV, 133 and 137 ; and Directions for 
Revenue Officers in the North- Western Provinces of the Bengal 
Presidency (Calcutta Edition 180). The officers of Government, 
-who made settlements, were allowed to take into account only 
assets arising out of the estate. They could not lawfully take into 
account any asset that did not arise out of the estate. The 
evidence clearly shows that profits of the lands in suit were 
taken into account in settling the appellants’ taluks. It 
must be presumed that in this case the officers of Govern- 
ment duly followed the course laid down by law and included 
the profits of the lands in suit in estimating the assets of 
the appellants’ taluqs because the land formed part of the 
appellants’ estate. The land in suit is, therefore, beyond the 
scope of Regulation III of 1891. It is for the Government 
to show that the lands in suit are ‘beyond the limits of’ the 
appellants’ estate, and unless the Government succeeds in 
showing that the lands are so situated, the appellants are 
entitled to succeed. Whether the lands in dispute are within 
or ‘beyond’ the limits of the appellants’ estates is not merely a 
question of fact. In the consideration of that question, as already 
shown, considerations of law are involved. 

The Mouzawari papers for 1802-1803 and 1829-1830 show 
that the lands in dispute were included in the appellants’ estates 
as Mirasdar, ¢.¢., proprietor and was assessed to revenue as such. 
From the date of the Settlement the appellants and their prede- 


cessors in title have held continuous possession of the lands, 


received rents realised therefrom and paid revenue originally 
assessed thereon. The word Jhum means a hill or forest village. 
The cultivation in such a village would naturally be shifting 
'There is nothing in the word itself, or its use, to indicate that a 
hill or forest village cannot form a portion of Zamindar's estate 


to which his title was recognised at the permanent settlement, ` 


After a review of the whole of the evidence it was submitted that 
the evidence on record proved the title of the appellants and 
that the decree of the High Court should be reversed. For the 
meaning of the word 'mahal' reference was made to the Regula- 
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tions of the Bengal Code, by C. D. Field, (Calcutta Edition, 1875) 
Introduction, p. 25. 

Mr. Cohen, R.C. and Mr. Ross, for the Respondent the Secre- 
tary of State for India in Council: Regulation III of 1891 is 
passed under the authority of 33 Vict. c. 3, and is not. mira vires, 
A reference to the Preamble of Regulation III of 1891 and the 
Assam District Gazetteer, Vol. 2, Sylhet, pp. 212 et seq., shows that 
the contention that there is a strong presumption in this case that 
the lands in suit formed part of. the appellants’ talugs because the 
officers of Government, who made the assessments, were not 
allowed by law to take into account the profits of any land that 
did not form part of the estare settled, is untenable. It is clear 
from these authorities that the officers making permanent 
settlement in the District of Sylhet did include among the assets 
of the estates settled ‘the inoome then derived by the proprietors 
of those estates from shifting cultivation carried on by them 
beyond tha limits of those estates.’ The lands in dispute are 
beyond the limits of the appellants’ taluqs. It is for the appel- 
lants to show that those lands are within the limits of their 
taluqs. Both Courts in India have laid the burden of proof on 
the appellants and come to concurrent findings that the appel- 
lants have failed in proving -hat the lands in suit were within the 
limits of their permanently settled estates. 

(Lord Corrs : Concu-rent findings seem to be conjectures, 
not findings.) 

Mr. Cohen : The question whether the lands are within or 
beyond the limits of the appellants’ settled estates is treated in 
both Courts in India as a question of fact. The first time it was 
contended that it was a question of law is when the appellants 
presented their petition to the High Court for leave to appeal to 
His Majesty in Council. Itis now too late to allow the appel- 
lants to raise that contention and it is submitted that such a con- 
tention is not open to them. There are also concurrent findings 
of the Courts in India, that the appellants failed to prove, as 
contended in their plaint, tkeir title to the lands in suit by ad- 
verse possession of 6o years. It is submitted that the document- 
ary evidence on record, taken as a whole, clearly shows that the 
officers who effected the permanent settlements of the appellants’ 
talugs, included, for the purposes of assessment among the assets 
of those taluqs, under the name of Jhum, the income then derived 
by the proprietors of those talugs from shifting cultivation, 
Carried on by the proprietors or their dependants beyond the 
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limits of those talugs ; and further, tha: the areas of such cultiva- 
tion were altogether undefined, and varied in different years. 
The lands so undefined could not be and were not, included in the 


settled areas ; and it is further submitted that this state of things ` 


is exactly what the Legislature contemplated when Regulation IH 
of 1891 was passed. The decrees of the lower Courts are right 
and ought to be confirmed. 

For the meaning of the word ‘mahal’ reference was made to 
the Glossary of Indian Terms by Wilson. 

Mr. DeGruyther replied. : 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson:— his is an appeal against a judg- 
ment and decree of the High Court of Calcutta, dated the 29th 
March 1904, which affirmed the judgment and decree of the 
Subordinate Judge of Sylhet, dated the 15th April 1899. 

The question raised upon the appeal is whether Regulation 
III. of 1891, issued under the authority of the Act 33 Vict., C. 3, 
can properly be applied in the case of certain lancs known by 
the name of Puber Pahar, 

The regulation in question begins with a most useful pream- 
ble, which recites as follows :— 

Whereas the officers who effected the permanent settlements 
of certain estates in the district of Sylhet included, for the pur- 
poses of assessment, among the assets of those estates, under the 
designation of rtm (0. . the income then derived 
by the proprietors of T estates from shifting cultivation 
carried on by them or their dependants beyond the limits of 
those estates, and from tolls levied by them on forest-produce 
cut, gathered or enjoyed in places beyond the limits of those 
estates . . . .j 

And whereas, inasmuch as the said cultivation and the 
operations of those who cut, gathered cr enjoyed the said forest- 
produce shifted from year to year over immense and altogether 
undefined areas the tracts of land over which they extended 
were not specified at the time of the settlement, and, in conse- 
quence of this, rights of various, and in some cases vague, descrip- 
tions are from time to time asserted by the said proprietors over 
immense and undefined areas ; 

And whereas it is thus impossible for any person to obtain a 
safe and clear title to land in those areas, and the extension of 
` cultivations is, in consequence, impeded ; 

i And whereas it is expedient that the rights, if any, corres- 
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ponding to the said jum . . . . „assets should be com- 
muted. 
Section 2 enacts that ;— 

All rights . . in respect of which Jum . .assets ware 


assessed in any permanent ssttlement of land, or which have been 
at any time acquired by virtue of or under cover of such assess- 
ment shall be deemed to have been extinguished. 

And Section 3 declares that all proprietors of such estates 
shall be entitled to compensation. 

The nature of jum cultivation is explained in an early 
official document relating tc the hill lands in question :— 

" That the dastur of jkurs cultivation is this: hur is not 
cultivated in one place every year. When land is found any- 
where within these boundaries Jum cultivation is made thereon, 
and after meesurement and assessment the Mirasdars take the 
rest by apportionment according to their respective shares in the 
Jhum revenue at the time of the hastbud measurement.” 

And that description seems to be correct to the present day. 

After ths passing of che Regulation the Government of 
Assam, whose jurisdiction included Sylhet, issued and published 
orders in dus course, extending the Regulation to the areas in 
question, with others. 

The question, therefore, raised in the case and discussed on 
this appeal is whether the Regulation can be put in force with 
reference to the lands to which it is sought to apply it. Those 
lands have undoubtedly teen long in the enjoyment (such 
enjoyment as is practically possible under the circumstances of 
the case) of the appellants’ predecssors in title. The Govern. 
ment claims to apply to these lands a Regulation which would 
have the effect of confiscat:ng proprietary rights, and giving 
compensation in exchange. Under these conditions their Lord- 
ships think it clear that i: lies upon the Government to show 
that the facts of the case are such as to bring it within the 
operation of the Regulation—in other words, that the present 
case is one in which, at the Permanent Settlement, in making 
settlement of certain taluqs with the appellants’ precedessors in 
title, the officers of Government included, for the purposes of 
assessment, among the assets of those taluqs the income derived 
by their owners from kum cultivation carried on beyond the 
limits of the settled estate. 

That the talugs now held by the appellants were settled. 
at the- Permanent Settlement is beyond dispute, and that in 
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the estimating the assets of those talugs the profits of the present P. O. 

* yhum lands were then brought into account is also beyond 1908. 
dispute. But according to the appellants those profits were ja Ali Haidar 
taken into account because the jum lands formed part of the Khan 
settled estate; while, according to the other side, the Jhum he hs cc 
land profits were taken into account as assets accruing to the T a 
owners of the settled estate, but derived from lands lying outside 
it. The question is which of these views is to be accepted. 

It was contended on behalf of the Secretary of State that 
the question whether the jhum lands lay within or without the 
limits of the settled estates was a question of fact, and that their 
Lordships should accept the concurrent findings of the two 

— Courts in India. This contention their Lordships are unable to 
accept. In a sense the question is one of fact; but at every 
point in the process of the reasoning considerations of law have 
to be regarded. : 

It was contended on the other side that, under the Regula- 
tlons in force at the time of the Permanent Settlement, no assets 
could lawfully be taken into account in settling the jumma of an 
estate, except those arising out of the estate itself; and that 
this consideration established a very strong presumption that 
in any individual case the coursein accordance with law had 
been followed. But this contention was met, and in their 
Lordships’ opinion effectively met, by a reference to the preamble 
of the Regulation under consideration. That preamble shows that 
the course said to have been impossible was in fact followed, 
rightly or wrongly, and followed in a number of cases sufficient 
to render legislation desirable. It remains, however, to consider, 
in each case that comes before the Courts, whether the facts 
bring the case within the operation of the Regulation. 

The talugs in which the lands in question are said to have 
been included were, no doubt, settled at the decennial settlement, 
and that settlement was in due course made permanent. But as 
might be expected after so great a lapse of time, little now 
survives of the original official papers, and what does survive is 
hot very easy to construe. 

The most important of the early documents are certain 
Mourawari papers from 1801-02 onwards. These show clearly 
that, in assessing the talugs, the /Aum assets were taken into 
&ccount. But this, as has been shown, is a neutral fact consistent . 
with the case of either party. Beyond this it is difficult to carry 
the effect of those papers. 
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Those papers were examined in detail by Counsel upon both 
sides on the argument of the appeal It appears to their 
Lordships unnecessary to -epeat that examination. It is enough 
to say that there are circumstances favourable to one side and 
circumstances favourable to the other, but that no confident 
conclusion could be drawn from these papers either one way or 
the other. 

Reliance was also placed upon certain thakbast maps, but 
these are equally inconclusive. 

The only other matter which remains to be considered is the 
evidence as to possession and enjoyment of tbe lands in question 
on the part of the plaintiff and those who preceded him, In the 
Courts in India the plaintiff sought to establish a title by 
adverse possession for sixty years. In this he was held to have 
failed, and on the argument of the appeal no such case was 
contended for, but the evidence of possession and enjoyment was 
relied upon as proof of title. 

Regarded in this light, that evidence is important and it all 
points one way. It was shown that from as early as 1837 the 
appellants’ predecessors in title received kabuliyats from persons 
carrying on Jhum cultivation on the lands in question. 

In 184% and 1843 those predecessors in title succeeded in 
defeating an attempt to exercise rights over these lands on the 


part of the persons interesced in an adjoining Mouza. 


On several occasions in subsequent years the appellants’ 
predecessors successfully resisted proposals on the part of Revenue 
Officers of Government to settle portions of these hill lands 
as ilam lands open for settlement. The most important instance 
was onethat terminated in an order passed by the Board of Revenue 
(the highest Revenue Authority in the Province) dated the 
14th September 1855. It had been proposed to offer for settlement 
& portion of the lands now in suit as ilam lands. This was 
objected to bythe appellarts' predecessors. The Collector over- 
ruled the objection but the Board of Revenue, concurring with the 
Commissioner, reversed that finding, and on the ground, as their ` 
Lordships understand it, :hat the lands were included in the 
Permanent Settlement. After that the possession and enjoyment 
of the appellants and those through whom they claim seem to 
have been continuous. 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, that the decrees of the Courts in India 
should be set aside, with the costs, and a decree made granting 


Vor. VIL] . PRIVY OOUNOIL, 447 


the appellants the declaration asked for by the plaint, The P. 0, 
respondent, the Secretary of State, will pay the costs of this 1968, 
Appeal. Mahomed Al! Haidar 
Messrs T. L. Wilson & Co.,—Solicitors for the Appellants. Khan 
* Solicitor, India Office,—Solicitor for the Secretary of State The Bercy of 
nM : Btate for India 
for India in Council. ng ala 
Jo M P. Appeal allowed. Sip Ari Tilon. 
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PRESENT : Lord Robertson, Lord <Atktuson, Lord Collins, Sir 
Andrew Scoble, and Sir Arthur Wilson. 


KALKA PARSHAD AND OTHERS So SEES 
v, 1908. 
MATHURA PARSHAD AND OTERRS. June, 10. 11 $ 28. 
[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER Pow 97 
or Oupa] iud 


Kaoppel-—ÀAbasdonmaent of point in the lower apsellate Court—Farmal admis- 
zion, impossibility of—Beamination of all tee surrounding cirowmatances 

— Fcidence—Adntasibility—Podigress—Fantly records. 

^ Where the judgment of the appellate Court contained a statement that a 
particular point had been abandoned, which satement was challenged, the 
Judicial Committee considered the surrounding circumstances nnd held that 
the point had not been abandoned. 

In support of a claim based on an alleged right of inheritance, three 
pedigrees were produced. j 

Held—(1) that one of these pedigrees which had been drawn up post lites 
noian, was ingdmissible in evidence ; (2) that another pedigree was admissible 
as a declaration made by a deceased member of the family touching the family 
reputation or tradition on the subject of its descent; to make this pedigree 
inadmissible, it was not safülolent to show that when it was drawn up, there 
was some dispute between the parties; it was nooessary to prove that the 
matter now in controversy, after the statement, was in controversy then, before 
the statement and (8) that the third pedigree was admissible, far -though not 
proved by the maker, it had been adopted by a member of the family, and was 
not made post lites motam, 

Freeman v. Phillips (1), Shrewebwry Posrage (2) and Duke of Devonshire v. 
Neill (B) followed. 

Appeal from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh (April 17, 1906) reversing a 
decree of the Court of the Subordinate Judge of Unao 
(December 16, 1903) (4). 


(1) (1816) 4 M. & 8. 486, 494, 497, (3) 0857) 7 H, L O 1, 82. 
(8) (1876-1877) L. B. 2, Ir, 182 
(4) Mathura Parskad v. Katha Parshad, 9 Cudh Cases 339, 
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The property (which was immovable) in suit belonged to 
one Gur Sahai, who died about 1867; Gur Sahai was succeeded 
by his widow Musammat Parbati; who died on March 22, 1896. 
After her death the first. Respondent Mathura Parshad, who was 
the son of the sister of Gur Sahai took possession of the propefty, 
and succeeded in obtaining mutation of names in his favour in 
the Revenue Court, 

On May 20, 1901, the appellants, Kalka Parshad, Durga 
Parshad and Sunder Lal, instituted the present suit in the Court 
of the Subordinate Judge cf Hardoi to recover possession of the 
estate of Gur Sahai. The original defendants were the first 
respondent Mathura Parsnad (defendant INO. 1), the second 
respondent Khan Bahadur Chaudhri Muhammad Nasarat Ali 
(defendant No. 2, to whom, it was alleged, that the bulk of the 
property in suit had been illegally transferred), and defendants 
Nos, 3 to 7, to whom, it was also alleged, that portions of the 
property had been illegally transferred. With the latter the 
appeal had no concern. They did not attempt to defend the 
validity of the alienations made to them, a decree was made by 
the Subordinate Judge against them, and against that decree 
they did not appeal. The plaintif alleged (fter alia) that after 
the death of Musammat Parbati, their father, one Sheo Sahai, 
who died on September 22 1899, was the nearest surviving heir 
of Gur Sahai, the last male owner of the property, and as such, 
entitled to obtain possessior thereof from the defendants. The 
following pedigree* was filed by the appellants to show their 
alleged relationship. 

A written statement in defence was filed by Mathura Parshad, 
and Chaudhri Nasarat Ali filed a separate written statement. 
The defences were (ruter alic) that Sheo Sahai was not the next 
reversioner, and that other persons claimed title as reversioners 
who were necessary parties to the suit. Mathura Parshad filed a 
pedigree, which showed thet Gur Sahai was not descended from 
Partab Mal, son of Chajmal Das, but from another son of Chajmal_ 
Das, a younger brother of Partab Mal, named Shiam Das ; that 
Gur Sahai stood in the 15th degree from the common ancestor, 
Chajmal Das, and Sheo Sahai in the 16th degree ; and that the 
third respondent Sita Ram, the fourth respondent Manohar 
Lal, the fifth respondent Ram Sahai, and the sixth respondent 
Gur Parshad, who survived Musammat Parbati, were related to 
Gur Sahai in the same degree as Sheo Sahai. In consequence of 
the last mentioned plea eleven persons were added as defendants, 

* Bee next page, 
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who alleged that they in varying shares were jointly entitled with 
Sheo Sahai as heirs of Gur Sahai. Of those eleven persons, only 
four whose names are mentioned above. were respondents to the 
appeal, Thus there were three appellaats and six respondents 
to the appeal. 

Of the eleven issues framed by the Subordinate Judge, it is 


necessary to mention here only the following :— 
~ a. Js the genealogical table filed by plaintiffs correct ? 


| Gags Ban. 


Paran Wal. 


-3. If so, is Sheo Sahai the nearest heir to Gur Sahai under 


hiss Hindu Shastra? 


-After the evidence both oral and deime was fatiad. 
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by the Subordinate Judge of Hardoi, who admitted, among 
others, the three pedigrees discussed in the judgment of their 
Lordships, the case was transferred to the Court of the Subor- 
dinate Judge of Unao, who delivered his judgment on December 
16, 1903. He found that the appellants had proved the pedigree 
filed by them ; that at the death of Musammat Parbati, there was 
no heir living who was nearer to her husband, Gur Sahai, than 
Sheo Sahai, the father of the appellants ; and that as against 
the latter, the first respondent had no right to the property, and 
the transfers made by him were clearly invalid. Accordingly he 
decreed the claim of the appellants with costs. 

Against that decree tne first and second respondents filed 
one appeal, and the third respondent filed another appeal in 
the Court of the Judicial Commissioner of Oudh. The two 
appeals were disposed of by >ne judgment delivered on September 
18, 1905, by two learned Judges. They examined in detail the 
documentary evidence of the appellants, upon which the 
Subordinate Judge relied, and decided that the greater portion, 
including the three pedigrees discussed in their Lordships’ 
judgment, was not admissible in evidence. With regard to the 
oral evidence of the appellants to prove the pedigree filed by 
them, the learned judges, held that it was of as little value as the 
documentary evidence, and remarked that, at the hearing of the 
appeal, practically no attempt was made to support the finding 
of the Subordinate Judge They were of opinion that the 
pedigree put forward by ths appellants was not proved, but that 
on the pedigree admitted by Mathura Parshad, the appellants 
were entitled to succeed to a one-fifth share in the property in 
suit, the remaining four-ficths vesting in Sita Ram, Ram Sahai, 
Manohar Lal, and Gur Pershad. Decrees were accordingly made 
modifying the decree of the Subordinate Judge, and awarding to 
the appellants a one-fifth shere in the estate of Gur Sahai. à 

On December 16, 19¢5, the first and second respondents 
applied to the Court of the Jadicial Commissioner for review of its 
judgment dared September 18, 1905 on the grounds, among. 
others, mentioned in their Lordships’ judgment. On April 17, . 
1906, that Court made an order which concluded that " Sheo 
Sahai, the plaintiffs’ father, being sixteenth in descent from the. 
common ancestor, Chajmal Das, was not a Samanodaka of. Gur 
Sahai, and was not entitled to succeed to his property. As 
according to the Mitakshara, the right to succeed depends on , 
propinquity of relationship, and the person who is sixteenth 
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“from the common ancestor can scarcely 5e said to be a relation at 
-all, while the sister's son is a Bandhu the defendant, Mathura 
Parshad, should be considered as nearer heir than Sheo Sahai.” 
In consequence decrees were made rezersing the decree of the 
Subordinate Judge and dismissing the suit. 

Against the four decrees of the Ccurt of the Judicial Gone 
missioner, dated respectively September 18, 1905 (two) and 

“April 17, 1906 (two), the appellants filsd four separate applica- 
tions for leave to appeal to His Majesty in Council, and obtained 
from the Court of the Judicial Commissioner of Oudh the usual 
certificate granting such leave in each case. The respondents 
(Nos. 3 to 6 inclusive) Sita Ram, Monohar Lal, Ram Sahai and 
Gur Parshad did not appear at the hearing of the appeal. ] 

Mr De Gruyther, K. C4, and Mr. Kyffin, for the Appellants, 


referred to the Indian Evidence Act (Lof 1872), sections 11, 32 . 


(5) and (6), and 50, and contended that the pedigrees were 
-admissible under one or other of those sections and the Subor- 
dinate Judge was right in admitting them. Those pedigrees 
established the case of the appellants, and it was submitted that 
the de:ree of the Subordinate Judge should be restored. 
Reference was also made to Debt Perskad Chowdhury v. Rant 
Radha Chomdhrani (1i) In any event, the appellants were at 
‘least entitled to the share awarded them by the decree of the 
Court of the Judicial Commissioner dated September 18, 1905. 
Reference was made to Mayne on Hindu Law and Usage (7th 
edition) pp. 103 and 679. 

Mr. Ross, for the first and second Respondents, contended 
that the evidence showed that the dispute really arose in 1891, 
and in consequence the pedigrees and statements made aince that 
time were not admissible. The Court of the Judicial Commis- 
sioner had rightly held that the appellants had failed to prove 
their case, and its decree dated April 17, :906 should be affirmed. 
The plaintiffs were estopped from contending that they were the 
heirs of Gur Sahai, because they abandoned that part of their 
case before the lower appellate Court. 

Mr. De Gruyther, K. C. in reply, contended that looking at 
“all the circumstances of what took place before the lower 
appellate Court, it was impossible to infer that the plaintiffs 
abandoned their plea that they were the heirs of Gur Sahai. 

The judgment of their Lordshipe wes delivered by 

Lord Atkinson.—The suit out of which this appeal arises 
-. A (1) (1904) L B. 81 L A, 160 ; I. L. B. 82 Calo, 84. 
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was instituted by the appellants, who are the three sons of oris 
Sheo Sahai, deceased, claiming through their father as heirs of 
one Gur Sahai, deceased, to recover possession of the immovable 
property in the plaint desc-ibed, of which Gur Sahai died posses- 
sed about 40 years ago. 

Gur Sahai was succeeded in the possession and enjoyment 
of the property by his widow, Musammat Parbati, who died on the 
-22nd March 1896. Sheo Szhai died on the 22nd September 1899. 

The principal defendant, the respondent Mathura Pershad, 
is the nephew of Gur Saha, his sister's son. He took possession 
of the property on the dea-h of Musammat Parbati, still retains 
it, and succeeded in obtaining a mutation of names in his. own 
favour. 

Only two questions were discussed on the hearing of the 

appeal, and it is only necessary for its decision that their Lord- 
‘ships should deal with these. They are: 
' x. Is it open to the plaintiffs, owing to what took place at 
the first hearing before the Court of the Judicial Commissioner, 
to attempt fo establish that they are, according to Hindu Law, 
the heirs of Gur Sahai? 

4. If it be open to them to do so, is the evidence, legally 
"nd properly admissible, given before the Subordinate Judge 
who tried the case in the first instance, sufficient to establish the 
fact of their alleged heirsFip ? 

The course the proceedings took before the Court of the 
Judicial Commissioner is somewhat peculiar. The plaintiffs had, 
at the hearing, examined several witnesses and given in evidence 
several pedigrees which, ir the opinion of the Subordinate Judge, 
proved that Gur Sahai and Sheo Sahai wete descended from one 
common ancestor, Partab Mal, son of Chajmal Das, ‘were only 
seven degrees removed fram that ancestor, and that the plaintiffs 
were, through Sheo Sahai, heirs of Gur Sahai. Mathura Parshad 
filed a pedigree which shcwed that Gur Sahai was not descended 
from Partab Mal at all, but from another son of Chajmal Das, a 
younger brother of Partab Mal, named Shiam Das, that Gur 


‘Sahai stood in the sth degree from the common. ancestor, 


Chajmal Das, and Sheo Sehai in the 16th degree ; and' he con- 
tended tbat, under the Hindu Law, heirships did not extend 
beyond the 14th degree, and that therefore he (Mathura Parshad), 
though only a sister's son was to be preferred as heir to ranch 


“remote relations, 


No evidence whatever was given to prove the latter: ee 
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Indeed it was abandoned by the respondents on this appeal. 
Yetthe Court of the Judicial Commissioner, finding that .it 
showed that five other persons stood in the same degree of 
relationship to: Chajmal Das as did Sheo Sahai, held that the 
Hindu law permitted them, notwithstanding this, to succeed as 
heirs to Gur Sahai, and gave a decree “or possession of one-fifth 
(not one-sixth 'as it should have been) of the land, the 
recovery of which: was sought, as the share of -Sheo Sahai 
therein. 

Thereupon the defendants Nos. 1 and 2 applied under 
section 623 of the Civil Procedure Code for a review of this 
‘judgment, setting forth amongst other things :— 

I. That the Court had held thzt the pedigrees set up by 
the plaintiffs were not proved, and tha- they were therefore not 
exclusively entitled to the property in suit. 

2. That the question whether persons in the 16th degree 

could be preferred to Mathura Parshad, the nephew, was not 
allowed by the Court to be fully argued. 
f On this application, the Court of the Judicial Commissioner 
decided that the Hindu Law forbade, what they had previously 
decided it permitted, namely, the succession of a person sixteenth 
in descent from a common ancestor, on the ground that he 
could scarcely be said to be a relatior at all, and that therefore 
the nephew Mathura Parshad should be considered as nearer 
-heir to Gur Sahai than Sheo Sahai. They accordingly dismissed 
‘the plaintiffs’ suit with costs. It is to be observed, however, 
that the Court, iw deciding on this appLcation, made no reference 
.to the first point which they had deciced, vrs., that the pedigree 
set up by the plaintiffs was not proved. 

In the first judgment of the Ccurt, they state that the 
finding of the Subordinate Judge that both Gur Sahai and Sheo 
Sahai were seventh in descent from- Partab Mal, had been 
-challenged by the defendants’ advocate, who contended that the 
‘plaintiffs had failed to prove the pedigree on which they relied, 
“and that all the documentary eviderce on which the lower 
Court based its finding was inadmissitle. They then proceeded 
to devote four pages of their judgmeat to a minute and critical 
‘examination of the evidence, written and oral, adduced by the 
plaintiffs, giving tbeir reasons for hclding that the documents 
_ -were inadmissible, and the witnesses unworthy of belief, and 
they wind up this examination with the passage on which the 
,'Te&pondents:rely as sufficient to shut -out the plaintiffs from 
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attempting to sustain the Jecision of the Subordinate Judge. It. 
runs as follows : 
“The oral evidence 10 prove the pedigree in the plaint is 


thus, in my opinion, of as little value as the documentary evidence 


on which the plaintiffs relied, and at the hearing of the appeal 
practically no attempt was made to support the finding of the 


-Sybordinate Judge. The only contention was that, accepting 
‘the pedigree filed by the appellant, Mathura  Parshad, the 


plaintiffs are heirs of Guz Sahai, as according to it they are 
Samanodakas, and therefore, in the absence of other nearer heirs, 
exclude the defendant, who is the son of Gur Sahai’s sisters," 

It is inconceivable why the evidence given before the 
Subordinate Judge should be thus elaborately reviewed, if the 
plaintiffs’ advocate had formally admitted he could not support 
that Judge’s finding. It is almost as strange that this advocate 
should confine himself to a contention based on a pedigree 
proved by nobody, and binding on nobody but the person who 
filed it, and which, at the best, could only secure to his clients 
one-sixth of what they sought to recover. It is not less peculiar 
that the contention which is stated to have been the only 
contention put forward by the plaintiffs, is the very contention 
which was conducted in such a fashion that areview was success- 
fully applied for. Having regard to these several matters, it 
appears to their Lordships impossible to hold that the plaintiffs 
are by the statement contzined in this paragraph estopped from 
endeavouring to sustain, on this appeal, the finding of the 
Subordinate Judge on this point. The second question, therefore, 
alone remains for decision. i 

The plaintiffs gave in evidence at the trial three pedigrees, 
amongst others, namely (1) a pedigree purporting to have been 
written by one Maharaj Bahadur in 1872 ; (2) a pedigree purport- 
ing to have been filed by Sheo Sahai in 1892 or 1894 in a civil 
suit concerning lands other than and different from the lands 
sued for in this action, in which Sheo Sahai was plaintiff and 
Kesho and others defendants; (3) a pedigree filed in a suit 
brought for the recovery bf the possession of certain lands in 
which Shankar Sahai (the son of the second defendant) was 
plaintiff, and Fazal Husain and others were defendants. The 
Subordinate Judge, though he held—dquite rightly, in their 


‘Lordships’ opinion—that the controversy out of which this 
- appeal has arisen is but a stage in the dispute which arose on the 


death of Musammat Parbati in 1896, admitted each of these 
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pedigrees in evidence, and the plaintiffs relied strongly upon 
them. They are not ancient family records, handed down from 
generation to generation, and added to, as a memiber of the family. 
dies or is born, but documents drawn up on a particular occasion 
for a specific purpose by members of the family, and must 
accordingly be treated as mere declarations made by the petsons 
who respectively drew them up or adopted them. Taking them 
inthe reverse order, the last is inadmissible, having been made 
post diem motam. The second is endorsed; " (Signed) Sheo 
Sahai, Plaintiff, by the pen of Sunder Lal, Special Agent," and is 
on the evidence of Sunder Lalclearly admissible as a declaration 
made by a deceased member of a family touching the family 
Teputation or tradition on the subject of its descent. It was 
held by the Court of the Judicial Commissioner not to be 
admissible on the same ground as the third pedigree because, in a 
statement made by Musammat Parbati m the absence of Sunder 
Lal, in a suit instituted by him against ber in the year 1891 for 
cutting down trees in a certain grove inthe village of Rampur 
Ansu, which he alleged was a halting-place, she had said :—"I 
have no kinship with him, nor am I on visiting and dining terms 
with him asa fellow-caste-man. He has no concern with my 
proprietary interest (Aa&&iaf). . . . The Plaintif’s [Sunder 
Lal's] father, and his co-sharers have wasted their shares in the 
Aakkiat," But itis clear that the controversy to which this 
statement refers was nota controversy as to the heirship to Gur 
Sahai, but referred to an entirely different matter. In order to 
make the statement inadmissible on this ground, the same thing 
must bein controversy before and after the statement is made— 
Freeman vy. Phillips (1), Shrewsbury Peerage (2) and Duke of. 
Devonshire v. Neill (3. In -their Lordships’ opinion, having 
regard to the evidence of Sunder Lal and of the other witnesses 
examined for the plaintiffs, this pedigree was clearly admissible. 
The first pedigree purports to be signed by Maharaj Bahadur, 
a son of Sheo Narain, a deceased member of the plaintiffs’ family, 
who was however not examined as a witness. According to the 
evidence of Kalka Parshad, it was in the handwriting of the 
former and was obtained by him from Sheo Narain in the 
years 1894-1896 (ths precise date is not fixed) as a statement of 
the family descent, for the purpose of being given in evidence in 
certain criminal proceedings instituted under section 323 of the 


(1) (1816) 4 M. & S, 488, 494, 497. (à) (1857) 7 H. L. O. 1, 33. 
(8) (1870-77) L- B. 3 Ir, 183. 
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Indian Penal Code in tha case of 2x re Baiju- and-others v. 
Sundar Laland Durga Parshad. It was thus adopted by ‘Sheo 
Narain, is not shown to have been made post litem motam, and is 
therefore, in their Lordships’ opinion, admissible. 

These pedigrees disclose that Gur Sahai and Sheo Sahai a are 
descended from a common ancestor, Partab Mal, one of the sons 
of Chajmal Das, the first through his son Har Parshad, the second 
through his son Ram Ghulem, each being six degrees removed 
from Partab Mal. Six of the many witnesses examined on behalf 
of the plaintiffs, members of the family, prove descent from this 
common ancestor. Three of these, namely, Kalka  Parshad, 
Mohabbat Rai, and Sunder Lal, prove pedigrees, substantially 
identical with that signed by Sheo Sahai filed in 1892 or 1894, 
and others, such as Hazari Lal, prove important portions of it ; 
while Lalta Parshad, one of the defendants’ witnesses, deposed 
as follows ;— 

“Sheo Sahai also belongs to the family of Gur Sahai. I 
have heard that he is also remote by six degrees. In my opinion, 
both [#.e., Madho Ram and Sheo Sahai] are equally ade fea 
in the same degree." 

And Sri Kishen, another witness for the defendants, a puo 
of the family of Sita Ram deposed :— : 

“Sheo Sahai and Sheo Narain descend from Ram Ghulam, 
Gur Sahai descends from Har Parshad; Ram Ghulam, Har 
Parshad, and Shiam Das are sans of Partab Mal.” X 

This evidence precisely accords with the above-mentioned 
pedigrees numbered 1 and 2, proves, in fact, some of the most 
important steps in them, and is, therefore, the strongest corro- 
boration of them. 

Further corroboration of these- pedigrees is to be found in 
the mode in which a certain Mohalla Sarai has been enjoyed. 
The family reputation is that this Sarai was founded by Sundar 
Das (one of the brothers of Partab Mal) who died childless. If 
the pedigrees of 1872 and 1894 be correct, then half, or an 
8-annas share in this Sarai, should be found in the enjoyment of 
the descendanrs of Partab Mal, and the remaining 8-annas share: 
in the enjoyment of the descendants of Shiam Das, the only 
brother of Partab Mal who had descendants. "That, according. 
to the evidence of Raghunath Parshad and ‚Kalka Parshad, is 
precisely. what is found.  T'wo-annas shares were enjoyed by- 
Sheo Sahai, Sheo Narain, aud Gur Sahai respectively ; a 2-annas 
share by Shec Dyal and Ram Dyal (who died childless) jointly, 
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and the remaining 8 anna by Sita Ram, Gur Parshad, Ram 
Narain, Shankar Sahai, and other descendants of Shiam Das. 
The Subordinate Judge points out that had Sheo Sahai and Sheo 
Narain been descended, as was contended for by the defendants, 
from Shiam Das and not from Partab Mal, the whole 8 anna 
share of Partab Mal must, in the events which have happened, 
have come to Musammat Parbati. Sita Ram, one of the defen- 
dants, givesin detail the distribution of an eight anna share in the 
Sarai coming into the hands of his branch of the family, and 
states that the Sarai is joint property. No evidence is given to 
contradict that of Raghunath Parshad aad Kalka Parshad as to 
the persons amongst whom the share of Partab Mal in the Sarai 
is distributed, 

It was argued by Mr. Ross, on behalf of the defendants, that 
the fair conclusion to be drawn from the evidence was that 
Maharaj Bahadur was either not born in 1872, or was then of 
such tender years that he could not have drawn up the first 
pedigree, as deposed to by Kalka Parshad. No doubt there is 
much force in this argument, but even if it prevailed, there 
remains the second pedigree, that of 1892, corroborated as it has 
been in the manner pointed out. 

Their Lordships think that it is -mpoasible to put aside all 
this evidence, as was done by the Court of the Judicial Commis- 
sioner. They are, therefore, of opin-on that the conclusion at 
which the Subordinate Judge arrived is that to which the 
evidence properly admissible, on the whole, most reasonably leads, 
and that the decision of the former tribunal was erroneous and 
that its decrees should therefore be reversed with costs, and this 
appeal allowed. They will humbly advise His Majesty accord-, 
ingly. The respondents must pay the costs of the appeal, 


Messrs. Young, Sackson, Beard % King, Solicitors for the 
Appellants. 


Messrs. T. L. Wilson & Co., Solicitors for the first and second 
Respondents, 


Respondents Nos. 3 to 6 inclusive did not appear. 
J X. P, Appeal allowed. 
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n Before Mr. Fustice NN and Mr. Fustice Coxe. 


20* BEJOY GOPAL MUKERJI AND OTHERS 
rf v. 
"  ' 'GIBINDRA NATH MUKERJI AND OTHERS 
^ AND ` 
5.7 — SANKAR NATH MUKERJI AND OTHERS 
£1 7 "EN 4 Y. ` 
D 4. BEJOY GOPAL MUKERJI AND OTHERS" 
ieee: “oa, 6.73 - AND 
LOKE NATH SAHA CHOWDHURY AND OTHERS 
SBP ae v. í 


Xi73 t7 BEJOY ¢ GOPAL MUKERJI AND OTHERS.” 


fido, lease By—No legal mecensit — Beneficial arrangoment— Bargain nei 
7 prejudicial ta the reterrionerz— Legal necessity depending on facts of each 

eu -easo— Possession, suit for, by iomo of the revor&iomars, of their shares, 

ez, majatainabihiy of —Fawmily Esttlenent, principle ef, applicable to arrange 
; wumi befwoen. parties interested: in the preperty— Hatyfoation— Indian . 
" Contract Ad (IX of 1872) Beas, 100, 189. 


d A mult by some of the reversioners to recover possession of their palates from 
ist x of & Hindu widow after her death is maintainable. 

As Each case of legal noooesity must be judged upon its own faota, 

2: The reverslocers must establish a very strong case to induce e Court of 
justine, equity and good oonselence to set aside & beneficial arrangement by & 
Hindu widow which induced a sense of fous and security and one that’ has 
had a far-reaching ronseqnenoo, - 

-If a Hindu widow made a good bargain for herself, and if that EN 
dia not prejudice the position of the then reversioners, it should be given 
dffect to, 


. Dayamani Toii v. Srinibash Kurdu (1) applied. 
Venkaji Bridàer v. Viskan (2) roered to. 


If partes arrange to avoid the nocemity for legal proceedings their arrange- 
ient ds sypported by sufficlent consideration. ` 

Apart from legal necessity a widow can validly alienate property that has 
devolved on her from her husband with the consent of the reversioners.. The 
widow oan make such an alienation ‘bythe entire surrendor of her own interest 
and thereby aocel»rute the interost af the roversloners or she can part with "her 
direct interest ir the estate and convert itinto an annuity, Subject to the 
payment of the annuity, the transferee will acquire an absolute interest, 
? < Appenls iror Original Decree Now 71,94 and 99 of 1899, against the 
Meg e u raa ca Ghosh, Bubordinate Judge of. Nadia, dated 


(1) (1906) I. L, B, 88 Oslo, 849—— - — (3) (1898) I. L. B. 18 Bom, 534. 
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Hem Ohundor Sanyal v. Burnomoyi Debt (1) referred to; Gokind v, 
Khunai (3) distinguished. 

The principle of family settlements is appHoable to an arrangement by 
whioh the persons Interested in the property mutually consent that the property 
shall be managed in a particalar and a convenient manner and if the arrange- 
ment does not seriously prejudice the parties <o it or those who come after 
them, a Court of equity will be slow to set it aside 

Batafloation in the proper sense of the term, as used with reference to the 
Jaw of agency, 1s applicable only to acta done on behalf of the ratifier. A 
woman with a limited interest could not by acts ew post fasto charge upon the 
estate which she representa, obligations not originally binding upon it, A 
Hindu widow cannot be said to give a lease on behalf of the reversioners. The 
aota performed by the reversioners after the death cf the widow cannot amount 
to a ratification of the lease, as the widow is not the agent of tho reversioners.' 

Raja Rav Bhagwat Doyal Singh v. Debi Dayal Bahu (8) followed. ` 

Appeal by the Plaintiffs (in No. 71 of 1899) and by ps 
Defendants (in Nos. 94 and 99 of 1899). 


Suit io recover Aas possession of a four-seventh share of : 


certain properties. 


The facts of the case and argument appear sufficiently, from . 


the judgment. 4 
Dr. Rash Behary Ghose and Babus Ram Charan Mitter, 
Promotho Nath Sen and Manindra Nath Bhattacharjee for the 


Appellants (in appeals Nos. 94 and 99 of 1899) and for tHe : 


Respondents (in appeal No. 71 of 1899). 


Babus Baidya Nath Dutt, Dwarka Nath Chuckerbutty, Hara 


Prosad Chatterjee, Surendra Nath Ghosal and Biraj Mokun. 
Mojumdar, Dr. Priya Nath Sen aud Babu Ramani Mohun 
Chatterjee for the Respondents (in Appeals Nos. 94 ‘and 99° of 
1899) and for the Appellants (in appeal No. 71 of 1899). 


C, A. V. 


The judgments of the Court wero as follows: 
No. 94. 

The suit giving rise to this and the connected appeals 
was brought by four out of the seven reversionary heirs of 
of one Chandra Bhusan Mookerjee who died in the year 1832.. 
The plaintiffs sought to recover khas possession of a 4-7th share 
of certain properties, and, prayed for a declaration that an 
ijara dated the 23rd Bhadra 1270 (7th September 1863) granted. 
for a term ‘of sixty years by Sayamani Debi the widow of 
Chandra Bhusan Mukerji; and the Dur-syaras and Se-ijaras, 
derivatively created thereunder had become inoperative since 
the death of Sayamani Debi. The plaintiffs allege. that all these, 
transactions are not binding on them. ` 


(1) (1804) I. Lu B, 28 Calo. 854 (861) (2) (1007) I L B 29 AIL 497 (494). 
(8) (1907) 70 L. J, B85 ; 1. L. R. 35 Calo. 420 
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The 5cra was granted by Sayamani Debi to Annada Proshad 
Mookeriee the father of the plaintiffs, and to Sarada Pershad 
Mookerjee, the son of the brother (Gouri Pershad) of Annada 
Pershad. The geneological tree (at page 10 of the paper book 
in appeal No. 71 of 1899:i» not disputed. The history of the 
litigation between the members of the family goes back to the 
year 1814 when Chandra Bhusan Mookerjee's paternal grand- 
father Mohadeb Mookerjee made a partition of the zemindari 
and gave a 4 anna share to the father of Chandra Bhusan 
Mookerjee. Baman Das Mookerjee (the father's brother's son 
of Chandra Bhusan) appropriated this share under cover oi a 
deed of trust dated the 7th Aswin 1239 (1832) bearing the 
signature of Chandra Bhusan Mookerjee. The deed of trust pur- 
ported to show that Chandra Bhusan Mookerjee had adopted 
Mathura Nath Mookerjee the third son of Bamandas Mookerjee. 

In the year 1844, twelve years after the death of Chandra 
Bhusan Mookerjee, his widow Sayamani Debi instituted suit 
No. 39 of 1844 against Eaman Das Mookerjee and obtained a 
decree for her share of the imberitance. The final decision in that 
litigation is reported [Bamandoss Mukerjia and Mussamut 
Raf Lukhee v. Mussamut Tarines (1) It bears dates the 22nd 
and 23rd February 1858. 

"The defendants Nos. 9 to 13, the appellants in the 
present appeal, who are some of the representatives of 
Bamandas Mookerjee, support the sara granted by Sayamani 
Debi against the plaintiffs. Their case is that Sayamani Debi, 
harassed and exhausted by the protracted litigation, and unable 
to get complete and effective possession of the properties decreed 
to her, with the exception of three smaller properties, entered 
into an arrangement with the then reversioners (Annada and 
Saroda) and granted them an sara of all the properties fora 
term of sixty years in order to secure a competence for the rest 
of her life, leaving the lesseea to continue the contest with 
Bamandas Mookerjee the remaining reversioner, and that, for 
this purpose e&rarmamak:z were executed between the parties 
simultaneously with the yara of the 7th September 1863. It is 
conceded that numerous Dwr-syaras and Se-tyaras were created 
after the original sjara curing the interval up to the death of 
the widow which occurred thirty years later, in the year 1893. 

The Subordinate Judge found that the suit was not barred 
by limitation and gave th» plaintiffs a decree for all the properties 

(1) (1888) 7 M. I. A. 109. 
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with the exception of certain properties, in the Mymensing and 
Faridpur Districts, the claim to which, in the opinion of the 
court below, could not prevail because the plaintiffs had ratified 
the rara in respect of these properties after the death of the widow, 
In this court (Sir Francis Maclean, Chief Justice and Geidt, J.) the 
decision of the Subordinate Judge was reversed on the question 
of limitation, and it was held that the suit was barred. The 
matter then went up to His Majesty in Council, and their 
Lordships of the Judicial Committee remanded the cases for a 
consideration on the merits. The Judgment of the Privy 
Council is reported in Bejoy Gopal Mukerji v. Krishno- Mohishi 
Debi (1). 

In these circumstances, this and the connected appeals have 
been reargued before the present Bench, and the points arising 
for determination are frst whether Sayamani Debi executed 
the fjara, dated the 7th September 1863, for legal necessity, 
and whether, for any other reason, the sjara does or does not 
bind the present reversioners ; Secondly, whether the doctrine 
of ratification bars the suit; and, fArrd/y, whether the suit is 
defective because the plaintiffs seek to recover not the whole 
property but only a 4-7th share of the same. : 

The third contention may be dismissed in a few words. 
The plaintiffs did not sue to set aside the sara but to recover 
possession of their share of the immovable properties in dispute, 
and, in accordance with the view adopted by the Judicial 
Committee on the question of limitation, the suit cannot be 
defeated because the plaintiffs did not sue to recover the entire 
property of Chandra Bhusan Mookerjee. 

The facts do not appear to be seriously disputed, and the 
learned Counsel and the learned Vakeels representing the different 
parties in this and the other appeals have argued on the 
inferences to. be drawn from the facts and on pure questions of 
law. Sayamani Debi brought her suit in 1844 not only against 
Bamandas Mookerjee but also against Annada Prosad Mookerjee, 
the father of the plaintiffs, and Gouri Pershad Mookerjee the 
father of Sarada Proshad Mookerjee, and she was assisted by 
her cousin Umesh Chunder Roy, otherwise known as Moti 
Bahu, to whom she, on the 25th November 1851, gave an ekrar 
which is printed at page 227 of the paper book in appéal No..71 
‘of 1899. It was recited in that ekrar that the lady had become 


. indebted to the extent of rupees 38,000 for which .she had. 


(1)(1807) I, L. B. 84 Calo. 330. 
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SY Hs executed a mortgage bond in favour of Umesh Chunder Roy's 
1908 brother Bhagaban Chunder Roy. She undertook to pay 
Bejoy Gopal Rupees 50,000, including the previous Rupees 38,000, with 
Make interest at the rate of 12 per cent. per aunum, when she had 
Girindre Nath realised the costs and mesne profits due to her under the decrte 
Pao: of the Sudder Court, and she gave security for that amount. 


This ekrar was entered into shortly after the decree of the 
Sudder Dewany Adawlut, in favour of Soyamoni Debi, passed on 
the 3oth September 1850. The litigation continued until the 
decree of the Privy Council (in 1858) to which we have already 
referred. 

There can be no doutt as to the dona fides of the claim 
advanced by Sayamani Deb: and the fact can not be controverted 
that she had been involved in protracted litigation for the 
attainment of her just rigats and the rights of her husband's 
reversioners. 

After obtaining her decree from the Privy Council, Sayamani 
Debi recovered possession cf the three properties mentioned in 
the tara of the 7th September 1863 where it was recited that she 
was in possession of those properties by collecting rents. Reading 
the fara we find that Szyamani Debi leased for a term of 
60 years the whole of the talooks, Indigo factories, gardens, 
tanks, &c., described in the Schedule, possession-of which had 
not been taken, together with the three properties possession of 
which had been recoverec. The lessees undertook to pay 
Sayamania balance of Rupees 5,300 annually after paying the 
Government revenue amounting to Rupees 7,030 odd. "They, 
also, undertook to assist Sayamani in duly executing the decree 
of the Privy Cauncil and she covenanted that she would do so. 
The arrangements were embarlied in the fjara lease and the 
ekrarnamahs Exhibits A and A2 all of the same date. At that 
time the lessees Annada Proshad Mookerjee and Sarada Pershad 
Mookerjee were disputing with Bamandas Mookerjee. But they 
adjusted their differences in the year 1866 when Bamandas 
Mookerjee took a damjara o? the 1-3 interest in the ara of the 
7th September 1863. This Zerijara was in the name of Bamandas 
Mookerjee's son, but there can be no question that Bamandas 
was the person beneficially :nterested. The defendants Nog. 9 
to 13, the appellants in the present appeal, derive their title, as 

; we have already stated, from Bamandas Mookerjee. - 
" _.. The plaintifs did not bring the suit in their capacity of song 
of Annada Proshad—one of tbe original syaradars—but as the 
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réversionary heirs of the husband of Sayamani Debi who granted > 
the sjara, But, in considering the circumstances in which that 
tara was granted, we cannot shut our eyes tothe fact that 
the plaintiffs are standing upon a technical legal right and not 
upon any equities affecting the welfare of the descendants of 
Mohadeb Mookerjee who effected the partition in the year 1814. 

We have already observed that the Subordinate Judge 
decreed the suit for all the properties with the exception of 
certain properties lying within the Districts of Mymensingh and 
Faridpur, the claim to which, in his opinion, could not prevail, 
because the plaintiffs had ratified the sera in respect of those 
properties after Sayamani’s death in 1893. Onthe question of 
legal necessity the Subordinate Judge held that the sara was 
at most a beneficial arrangement not amounting to legal necessity 
in the sense in which that expression is used in Hindu Law.” 
It will be convenient to consider this question first. 

The doctrine of legal necessity has been elaborated ina 
series of judicial decisions. Each case must be judged upon 
its own facts. There can be no doubt that when Sayamani 
entered into the arrangement with Annada Proshad Mookerjee 
and Sarada Proshad Mookerjee her fortunes were at a very low 
ebb. She was in debt and her cousin Moti Babu and her gomasta 
had been convicted by a Criminal Court in connection with some 
cases arising out of an attempt to execute decrees for rent in’ 
the property of which she had obtained nominal possession. 
The zara arrangement turned out to be eminently successful: 
because her principal opponent Bamandas Mookerjee took a' 
daryara in the year 1866, and the numerous parties who have 
been impleaded in the present litigation, or rather such of them 
as were then alive, regarded the fjara as a sound and honest 
disposition of her property by Sayamani Debi. It can be said 
that, as the term of 60 years was evidently beyond the then 
expectation of life of Annada Pershad and Saroda Pershad, it 
may be reasonably inferred that they considered it a beneficial 
arrangement not only for themselves but for their descendants. 
A sense of peace and security was induced. For 30 years, until 
the death of the widow in 1893, derivative titles were created 
and acted upon, The plaintiffs must establish a very strong 
case indeed to induce a Court of justice, equity and good 
censcience to set aside a beneficial arrangement of this kind and 
one that has had such far-reaching consequences. - - - . 

For the plaintiffs it has been argued that Sayamani Debi was 
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coerced by muel necessity into granting the sjara and that she 
might very well, if she had been desirous of parting with her life 
estate, have granted it fo- the terms of her natural life and not 
for 60 years. We, however, think that the very fact that the 
term actually adopted was 6o years, and not the uncertain space 
of human life, is a very strcug indication that all the parties in- 
terested sought to make a definite arrangement possessing the 
best elemen:s of finality and, if we find that the arrangement was 
for the beniit of the estate. and did actually benefit the estate, 
we should apply and even broaden the principle adopted in the 
case of Dovamont Debiv Srinibash Kundu. (1) There it was 
said that a Hindu widow, as regards her management of the 
estate, has not less power than the manager of an infant's estate 
and that the reversioners were not entitled to set aside perma- 
nent leases granted by her which were found to be beneficial to 
the estate and by which they were found to have been benefitted. 
The principie is based upon decisions of their Lordships of the 
Judicial Committee and it was applied in Venkajt Shridhar v. 
Vishnu Babaji Beri, (2) where Sir C. Sargent C.J., said “ A widow 
like a manager of the family must be allowed a reasonable latitude 
in the exercise of her powers, provided she acts fairly to her ex- 
pectant heirs.” .4 fortiori if Sayamoni Debi made a good bargain 
for herself, end if that bargain did not prejudice the position of 
the then reversioners, it should be given effect to, and the present 
reversioners ought not to be allowed to obliterate the history of 
nearly half z century. No doubt the authorities to which we 
have been referred as show:ng that costs of litigation may amount 
to legal necessity are not p-ecisely in point. It does not appear 
that the zjara was entered into merely to meet the costs incurred 
by Sayamoni Debi in the Inigation. But the concurrent ekrar- 
namahs provided for the liquidation of all her debts and if the 
widow chose to become an armuitant and to make over her estate 
to the next zaker some of whom accepted the arrangement then 
and there, and some of whom subsequently accepted it, there is 
no reason on principle or authority why such an arrangement 
should be set aside. We a-e disposed to give a broad meaning 
to the word ‘arrangement.’ It does not necessarily imply an 
agreement ; eee Massuzigy. Eastern Counties Railway Company (3) ; 
but here it proceeded on representations of facts, not of mere 
intentions. [Warain Das v. Ramaunj Dayal (4)]. In connection 


(1) (19008) I. L R 83 Calo 812. (3) 1* M. & W. 287 (353). 
(2) (1893) I. L. B, 18 Bom 584, (4) (1597) I. L B. $0 Ali 909 (P. O.) 
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with the subject of subsequent assent we rely on Bajrangi Singh 
w. Manokarntk Bakhsh Singh (1) where their Lordships of the 
Judicial Committee observed that the consent of the reversioners 
was sufficient and that it was immaterial that it was given after 
the execution of the deed, then in question, and they applied the 
maxim omnis ratthabitio retrotrakitur et mandato priori aqui 
paratur. Transactions of this kind may become valid by the 
consent of all those who are likely to be interested in disputing 
them. Ray Lsbhee Dabea v. Gokool Chunder Chowdkry (2), 
The circumstances of the present case warrant an application of 
the further principle that if parties arrange to avoid the necessity 
for legal proceedings their arrangement is sapported by sufficient 
consideration. Apart from legal necessity a widow can validly 
alienate property that has devolved on her from her husband with 
the consent of the reversioners. The widow can make such an 
alienation by the entire surrender of her own interest and there- 
by accelerate the interest of the reversioners or she can, as in the 
present case, part with her direct interest in the estate and con- 
vert it into an annuity. Subject to the payment of the annuity 
the transferee would acquire an absolute irterest ; Hem Chunder 
Sanyal vs. Sarnamoyt Debi (3). Our atten-ion has been called to 
the judgment of Sir John Stanley C.J. and Burkitt, J., in 
Gobind Krishna Narain v. Khunni Lal, (e) where, quoting Mr. 
J. C. Ghose's book on Hindu Law, it was said “a decree against 
a widow to bind the reversioners must have been passed after full 
contest and a compromise decree, or a dec-ee on an arbitration, 
can have no higher footing than an alienation by the widow.” 
On the facts of that case the doctrine: of family settlement of 
doubtful claims was not applied. The case of Jmrit Kontour v. 
Roop Narain Singh (5) was a case of compromise by a widow as 
against her minor daughters. But the aa ot the 7th Septem- 
ber 1863 was not a compromise. There was no settlement -then 
effected of doubtful claims. Nevertheless, the principle-of family 
settlements, in our opinion, is applicable to an arrangement by 
which the persons interested in the property mutually . consent 
that the property shall be managed in a particular and convenient 
manner, and, if the arrangement does not seriously prejudice the 
parties to it or those who come after them, a court of equity will 
be slow to set it aside. 

(1) 0907) 6 O. L, J. 768 EE (P. 0)) on de LL E 
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Orvis; ^ How, then, have the plaintiffs been prejudiced by the sar 
Tees of the 7th September 1863? We have been unable to find ae 

Bely Go satisfactory answer to this question. The test is how long has the 
et arrangement been acted upon. In Ramanathan Chegi v. 
Girindra Nath Murugappa Chetti, (1) Lord Macnaghfen observed. “The un- 
Mosen broken usage for a period of 19 years is, as against the appellant, 


conclusive evidence of a family arrangement to which the court 
is bound zo give effect. ... It was one which the court would, no. 
doubt, have sanctioned, if its authority had been invoked." In 
Helan Desi v. Durga Das Mundal, (2) the test of long usage was 
not necessary because other considerations were found to be 
sufficient ; see Wilkams v. Williams (3) and Stapilton v. Stattlion, 
(4). Sayzmani lived for 30 years after 1863; the suit of the 
plaintiffs was instituted on the 3oth April 1897. This long 
period of rest was attributable to the measures taken by Sayamoni. 
She had executed her decree and obtained possession of three pro- 
perties ; ehe had entered into negotiations for an adjustment of 
her claims, and had actually remitted Rs. 1,72,000 on account of 
mesne profirs to Baman Dass Mookerji ; she had received. a 
sum of rupees 42,000 up to the 8th February 1861, Apart from 
legitimate and natural influences, no coercion had been exercised 
upon Sayamoni. She was in a position of superior to Bamandas 
Mookerjee owing to the decree of the Privy Council. He actually 
begged her to show him some consideration. In a deposition 
given by Sayamani, on the 6th June 1889 (pages 1 to 9 of the 
paper book in appeal No. 94 of 1899) the lady, shortly before 
her death, said. “ In the execution case Bamandas Babu alone 
was the judgment-debtor. Annoda Proshad and Gouri Proshad 
were not judgment-debtors, consequently what; I remitted was 
remitted to Bamandas Babu alone. I made an ara settlement 
with Annada Proshad and Saroda Proshad at the time of the family 
dispute amongst my husband's elder brothers. Being in diffi- 
culties on account of my debts, and as both the parties were 
particularly eager about it, I granted the said sara settlement for - 
a.term of sixty years," Such was the impression left on- the 
mind of tke aged lady 26 years after the transaction, and we 
think that her impression should not be disregarded. A prudent 
management of the property of Chandra Bhusan Mookerjee was 
called for. It was situated in numerous districts ; it had been. 


(1) (1900) L. B. 88 L A. 139 ; 4 O. L, J. 180 (P. C.) : 
(2) (1900) 40. L, J. 325 (83L) (8) (1867) L. R, 3 oh. app, 304. 
(4) (1789) 1 W, and T. L. O. Yth od 323. | 
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out of possession for. 26 years atleast (1832-1858) and adverse 
rights must have grown up. The usual method of management 
1n such cases is by granting sub-leases of convenient parcels of 
the estate. Then, the disputes arising in the course of execution 
proceedings had resulted in loss of collections. Any one conver- 
sant with the management of landed property. in the mofussil 
must be well aware that disputes between co-sharers lead to a 
total cessation of rent collections. In our opinion, therefore, the 
end justified the means adopted by Sayamoni who, in securing 
that end, which was a prudent and effective management of the 
properties decreed to her, after a protracted litigation, acted 
within her powers, and the fact that her principal opponent 
took adartjara, and accepted the situation in the year 1866, 
conclusively shows that the sara arrangement was made for the 
benefit of the estate and did not prejudice any one, 

We have referred to the growth of adverse rights during 
1832-1858. Itappears that, under the law prevailing before the 
present Limitation Act came into operation, adverse possession 
against a widow was held to be adverse possession against the 
reversioners. The estate of Sayamani was, therefore, in danger 
of being lost unless the parties opposing her came to terms and 
took the management into their own hands. 

For'these reasons, we think the plaintiffs should not be 
allowed to take possession of the properties in suit until the 
expiry of the #jara term of sixty years. 

The next contention raises the question of. ratification of the 
yara by the plaintiffs after the death of Sayamoni in 1893. 

` Section 196 of the Contract Act provides that where acts are 
done by one person on behalf of another, but without his 


knowledge or authority, he may elect to ratify or to disown , 


such acts. If he ratify them, the same effects will follow as if 
they had been performed by his authority. Section 199 embodies 
the general rule that where a ratification is established as toa 
part, it operates as a confirmation of the entire transaction. In 
Raja. Rai Bhagawat Dayal Singh v. Dibi Dayal Sahu (1) the 
Privy Council pointed out that ratification in the proper sense of 
the term, as used with reference to the law of agency, is applicable 
only to acts done on behalf of the ratifier. Their Lordships 
óbserved “It would bea serious extension of law, as hitherto 
applied, to hold that a woman with a limited interest could, by 
acts ex post facto, charge upon the estate which she represents, 


(1) (1907) 7 O. T. J. 885 (858). 
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obligations not originaly binding upon it." It cannot be said 
that Sayamani gave the zaru in 1863 on behalf of the reversioners 
who would become entitled to the estate of her husband at her? 
death in 1893. The ac:s performed by the reversioners after 
1893 cannot, therefore, amount to a ratification of the sara, in 
the strict sense of the term. Sayamani was never the agent of 
the plaintiffs. 

But the defendants really rely on the doctrine of election 
and the case of Modku Sudan Singh v. E. G. Rooke (1). There 
the reversioners had elected to treat as valid a putni lease granted 
by the widow; he had accepted rent in respect of the tenure 
after the death of the widow. 

The question, then, resolves itself into this: Did the 
plaintiffs elect to affirm che validity of the voidable syara lease of 
the 7th September 1863? The question does not arise if 
Sayamoni granted the zara lease for legal necessity or for any 
other sufficient reason as we have found she did. 

In our opinion, the evidence does not amount to proof of an 
election by che plaintiffs. As regards the payment of Govern- 
ment Revenue and cesses by the ijaradars, the use of the words. 
borat (on behalf of) can not in itself saddle the plaintiffs with the 
responsibility of acquiescence in the syara. The ijaradars were 
bound to pay the revenue and cesses without reference to their 
lessors. That they continued to do so is cogent evidence that 
the arrangement made in 1863 was adhered to or, at any rate, 
that it was not repudmted by the plaintiffs until they failed to 
get advantageous terms from the ijaradars and the persons hold- 
ing by sub-infeudation ; secondly, as regards the receipt of sjara 
rents, we do not find that the plaintiffs ever received such rents. 
The plaintiffs’ brother Upendra Lal Mookerjee (defendant) did 
not collect rent dues on account of Sayamoni's share and the 
Shaha defendants had no tjara or setjara under the plaintiffs (see 
the eviderce at pp. 142-2 of the paper book in appeal No. 71 of 
1899.) The postcard Ex. A26 relied on by the Subordinate 
Judge proves nothing and the Acharjya defendants who made 
some payrient or other have entered into a compromise with the 
plaintiffs. The other piece of evidence commented on in the 
judgment of the Court below refers to a dartyara granted to one 
Moijuddin by plaintiffs brother the defendant Upendra Lal 
Mookerjee and we acceptthe explanation of plaintiff Bijoy Gopal 
on this point. - There is no proof of any clear and unequivocal, 

(1) (1897) I L. B. 25 Calo, 1, 


Vor. VIIL] HIGH OO0URT, 


election by the plaintiffs, and Moijuddin's lease came to an end in 
1894 after which he obtained a fresh settlement from the 
plaintiffs, 5 
For all these reasons we disallow the second contention on 
* behalf of the defendants appellants and we find that plaintiffs did 
not ratify or elect to affirm the sjara of 1863 after the death of 
Sayamoni Debi. 
The appeal succeeds on the first contention only and plaintiffs' 
suit must be dismissed with costs payable to the defendants 
Nos. 9-13. 


APPRAL No. 99. 


The judgment we have just delivered in appeal No. 94 of 
1899 will govern this appeal also. The appellants are the shahas, 
Defendants Nos. 36-44 ; they represent two darijaras and one se- 
ara (p.p. 64, 79 of the paper book in this appeal). 

The contentions on behalf of the shaha defendants are the 
same as those in appeal No. 74, but they lay particular stress on 
the doctrine of election. 

For the reasons already given we allow this appeal on the 
first contention, namely, that the sara of 1863 is valid and not 
voidable. The plaintiffs must pay the costs of these defendants. 


APPEAL NO. 71. 


The judgment we have just delivered in Appeal No. 94 of . 


1899 will govern this appeal also. The appellants are the 
plaintiff. They have entered into a compromise with defendants 
Nos. 49-61 in this appeal and we have sanctioned the same on 
behalf of the minor defendants. Defendants 47 and 48 do not 
appear. ; 

We have found in favour of the plaintiffs on the question of 
ratification or election. 

Even if the plaintiffs had succeeded in their main contention 
they would not be entitled to mesne profits before suit. Their 
conduct and the circumstances of this litigation disentitle them 
to such mesne profits. 

The remaining contention is special to this appeal. It is 
covered by the xith and rath issues dealt with in the Court 
below. The plaintiffs seek to set aside certain putni leases 
granted by Baman Das and Sambhu Nath long before the tyara of 
1863. We entirely agree with the Subordinate Judge in his 
reason on this point, But as it appears that some of the 
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defendants (78-24) compromised the matter with the plaintiffs 
on the and June 1903 and that the decrees of the High Court 
and Privy Council are not aifected thereby the compromise in 
question will had good as between the parties to it. 

Appeal No. 71 of 1899 being in the nature of a cross appeal, : 
and appeals Nos 94 and 99 being successful, this appeal stands 
dismissed. We-make no separate order for costs of this appeal. ` 


A. T. M. Appeals Nos 94 and 99 allowed. 
Appeal No 71 dismissed. 


Before. Mr. Fustice Mookerjee. à . 
MAQBUL AHMAD 
v. 
HARA GOBINDA KALAL AND OTHERS” 


Limitation Aot (XV of 1877) Soh. II, Arts, 14, 181—Noabad taluh, 

incident of. ` 

Articole 14 of Schedule II of the Limitation Act refers to orders and pro- 
ceedings of a funot'onary to which by law is given a particular effect in favour 
of one person or against another, subject, in the regular course, to a further 
judicial proceeding having for its object to quash them or set them aside. 

Shiva}i v. Oslicator of Rainagir- (1) followed. 

The article has ap application where an order is null and void and does 
not affect the plain fs interest, so that there 1s no oocasion to set it aside. 

` Booy Ohand v. Kristo Mohini (3) Moti Lal v, Karrabwldein (8) and 
Roghunath v. Xanic (4) referred to. 

Where subsequent to the purchass af an entire Noabad mehal at & sale for 
arrears of revenue by the plaintiff, ths term of the taluk expired and Gorern- 
ment resettled the taluk 1n favour of she defaulting proprietors and the plaintiff 
instituted à mit fur-reoovery of poeseusían of a paroel of land included in the 
taluk purchased. 

Holé.—Thit tha rule of limitation applicable was that embodied in Article 
181 and not in Arthls 14 of Sohedule TI to the Limitation Aot, 


' A Noabad taluk 1s not neoessaril7 temporarily eettled ; it may be u. perma- 
dently settled one, The re-settlemenz of a Noabad taluk does not necessarily 
mean a settlement with new telukdars; it may be an adjustment of the revenue 
and nothing more, 


Gi aha en pibe CURAE 


i appa Sont Appellat Deorees Nos. 2080, 2081, 2098 and 2102 of 1908 
vein the du ct Babu Govinda Ghandra Das, Offlciatin Subordinate Judge 
of Ohittugong dated. the 6th August 1£08, affirming thoes ot Baba Charn Chandra 
~Mitra, Manalff of CFixtagong dated the Bth December 1902, : 


¿o (1) (1884) I. LB 11 Bom. 429, (8) (18:7) I. L. R. 35 Onlo 179 P, O. - 
` (2) (1894) I. L. B. 91 Oalo. 626. — (4) (1903) I'L. B. 24 All, 407. . 
(5) (1899) I, L. R, 28 Oalo, 701. 
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Appeal by the Plaintiff. : Oym. 
Suit for recovery of possession. 1906. 
The facts of the case and argument appear sufficiently from Maqbul Ahmad 
*the judgment. i Hara Gobinda Kalal. 
Babu Lal Mohan Doss and Mouws Serajul Islam for the = 
Appellant, E 


Babu Dhirendralal Kastgir ior the Respondent. 


G A, V. 
The judgment of the Court was as follows : 


Mookerjee J.—On the 18th October, 1889, the plaintiff 
appellant purchased an entire Noabad mehal at a sale for arrears 
of revenue. On the 7th October, 1901, he commenced the 
action out of which the present appeal arises for recovery of 
possession of a parcel of land included in the taluk purchased 
by him. The first defendant is a tenant under the second and 
third defendant who were the defaulting proprietors. The fourth 
defendant is a benamdar of the plainiff and the fifth defendant is 
bis brother, and as no relief has been claimed against them, no 
further reference need be made to them. The contesting defen- 
dants resisted the claim substantially on three grounds, namely, 
first, that the suit is barred by limitation, as the plaintiff 
was not in possession within the statutory period; secondly, 
that the defaulting proprietors held an undertenure which 
was in the nature of a protected interest, and was not 
affected by the revenue sale; and third/y, that subsequent 
to the purchase by the plaintiff, the term of the taluk had 
expired, and Government had created a new taluk in favour of | 
the defaulting proprietors, defendants 2 and 3. The Court of 
first instance tried only the question of limitation and held that 
the suit was barred under Art. 14, schedule II of the Limitation 
Act, In this view of the matter, the Munsiff did not deal with 
the other questions, and dismissed the suit. Upon appeal, the 
Subordinate Judge affirmed the view that the suit was barred 
under Art. 14, and went on to add the following observations 
with regard to the third issue which raised the quetion, whether 
the plaintiff had any subsisting title : “ With regard to the third 
issue, it may be observed, that as the Government appears to 
have made a new settlement with the defendants 4 and 5, with 
effect from 1895 or 1896, the old taluk which the plaintiff appears 
to have purchased in revenue sale is now a nonentity and a new 
state of thing has now come into existance’, It is said by the 
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learned Vakil for the respondents that the Subordinate Jndge 

meant to find that the settlement had been made with defendants 

zand 3. Betharasit may, the Subordinate Judge dismissed 

the appeal preferred to him. The plaintiff has appealed to this, 
Court, and two points have been urged on his behalf, namely, 

first, that the suit is not barred by limitation, and secondly, that. 

the question whether the plaintiff has a subsisting title has not 

been property tried. 

Insupport of the first point, it has been contended, that the 
rule of limitatiad applicable 5 that embodied in Art. 121 of 
schedul II to the Limitation Act which provides that a suit to 
avoid an incumbrance or undertenure in an entire estate sold 
for arrears of Government revenue, may be brought within twelve 
years from the time when the sale becomes final and conclusive. 
In this view, the suit would be within time. In my opinion, 
this contention is clearly right. It has been argued however by 
the learned Vakil for the respoadents that Art. 14 is applicable, 
because the suit ought to be treated as one to set aside an order 
of an officer of Government in his official capacity. Iam unable 
to accept this contention as souad. The plaintiff does not seek 
to set aside amy order of an officer of Government ; he sues to 
recover poasessian on the ground that he has purchased the 
property free af all incumbrances, and he has brought his suit 
within twelve years of the date when the sale became’ final and 
conclusive. It may be open to the defendants to show that the 
title which the plaintiff acquired at the sale has been subsequently 
extinguished ; but if they do show this, the plaintiff will fail, 
not because his claim is barred by limitation, but because he 
has no subsisting title upon which to rest his claim. It may 
further be pointed out that Art. 14 has no application, where 
there is no order to be set aside, or where the order is a nullity 
and does not require to be set aside; see Bejoy Chand v. Kristo 
Mohini (1). In other words, where an order is null ‘and void 
and does not affect the plaintiff's interest, so that there is 
no occasion or necessity to set it aside, Art. 14 has no application. 
On the other hand, if the plainriff cannot succeed, on his title or 
recover possession so long as the order is not set aside, Art. 14 
will apply ; see Mott Lal v. Kerrabuldein (2) and Raghunath v. 
Kanis. (3) In the case before me, the suit is in substance, as it 


(1) (1894) I. L. N, 31 Calo, 696. (2) (1897) I L. B. 35 Oalo, 179 P, O, 
(8) (1902) I. L. R, 34 All, 467, "E 
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is in form, a suit for possession by a purchaser at a revenue sale į 


no order has been pointed out to me as the one which the plaintiff 
seeks to set aside, or which is capable of teing set aside. I must 
hold consequently, that the article applicable is Art. 121 and not 
Art? 14 which seems to me to refer to ordars and proceedings of 
a functionary to which by law is given a particular effect in favor 
of one person or against another, subject in the regular course, 
to a further judicial proceeding having fcr its object to quash 
them or set them aside. (SArvaji v. Cokector of Ratnagiri) (1). 
The first ground taken or behalf of the appellant must, therefore, 
prevail. 

The second ground taken on behalf of the appellant refers 
to the question, whether or not the plaintiff has a subsisting 
title. Ihave already quoted the single sentence in the judgment 
of the Subordinate Judge in which this question is supposed to 
be disposed of. The learned Vakil for the respondents frankly 
admits that the question is very unstisfactorily treated, but he 
seeks to support the judgment by reference to some observations 
of the Munsiff upon the question of limitation. This does nof 
appear to me to be a satisfactory mode of dealing with an 
important question. An examination, however, of the judgment 
of the Munsiff shows that that officer as well as the Subordinate 
Judge have made a number of assumpticns which are not well- 
founded. In the first place, it is quize clear from the case of 
Prosunno Coomar v. Secretary of State (2), as also from the history 
of the Settlement of Noabad lands as given in Mr. Cotton's 
Revenue History of Chittagong and the correspondence on the 
Settlement of Noabad lands, that a Noabed taluk is not necessarily 
temporarily settled ; it may be a pemarently settled one. The 
resettlement of a Noabad taluk does not recessarily mean a settle- 


ment with new talukdars ; it may well be an adjustment of the’ 


revenue and nothing more. The learned Subordinate Judge is 
therefore in error in assuming that because a new settlement was 
made in 1895 or 1896, the taluk which the plaintiff purchased has 
become a nonentity. Before this conclusion could be supported 
a number of facts which have not yet been investigated would have 
to be deterimned. For instance, what were the incidents of 
the taluk purchased by the plaintiff, was it permanently settled 
or temporarialy settled— would be a very important question. 
The learned vakil for the respondents observed that the plaintiff 
did not produce the original patta of the taluk ; but the learned 


(1) (1888) I, L. B. 11 Bom. 439. (2) (1829) 1. L. B 26 Calo. 792, 
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Vakil for the appellant very pertinently poinfed out that the 
respondents who are the defaulting proprietors have the custody 
of the document, and that his client, the auction-purchaser could 
not be expected to produce it. Another question of fundamental 
importance would be, under what circumstances, did the seftle- 
ment take place? Was it merely for assessment of revenue ? 
If the original taluk was not permanently settled, was the new 
settlement made during th» pendency or after the expiry of the 
term? Wes any notice served upon the new talukdar, the 
auction-purchaser? Under what circumstances and in what 
character were the names of the defendants entered in the settle- 
ment papers ? Was it because they were ahd claimed to be in 
actual occupation as holders af a protected undertenure? Upon 
this question, the fact that thedefendants have never paid Govern- 
ment revenue whereas the plaintiff has paid the same, will have an 
important bearing. I have stated enough to indicate that the ques- 
tion of title, which is the real questionin the case, has not been pro- 
perly tried, and when it ccmes to be considered after remand, it 
would be desirable to refer to chapter V. of Vol. V. of the Manual 
of Settlemeat of Noabad lands which deals with the question of 
the status o? the Noabad talukdars. The Subordinate Judge 
may, in his discretion, allow the parties to adduce fresh evidence 
on this point, the bearing of which does not appear to have been 
rightly appreciated. If the question of title is decided in favour of 
the plaintiff, the further cuzstion, whether the defendants have 
any protected interest will require examination. The second 
point taken on behalf of the appellant must consequently be 
upheld. 

The result, therefore, is that this appeal must be allowed, 
the decree of the Subordinate Judge set aside, and the case 
remitted to him for trial in accordance with the observations 
contained in this judgment. The costs of this appeal will abide 
the result. 

This order, it is conceded, will govern appeals Nos. 2080, 
2081 and 2162 of 1903, 

Appeals allowed : cases remanded. 
A. T. M. 


Vou. VIIL] HIGH OOURf. 


Before Mr. Fustice Coxe and Mr. Justice Doss. 


BEPIN BEHARY SEN AND OTHERS 
v. 

. ` KRISHNA BEHARY SEN.” 

Civil Procedure Coda (Aot XIV of 1888) Soos, 509, 699 — Difference of opinion, 
no provision for—Judgmoxt not in aocordanos with ewerd— Aypoal. 

When the arbitrators have piven an unanimous award, the award is not a 
nullity because no provision has been made in the order of reference fora 
contingency that has never arisen, vis., that the arbitrators might have differed, 

Gour Chuadar Bhwitacharjea v. Sodoy Chundor Nundes (1) followed, 

JF'utioh Singh v. Gango (3) Thahoer Dass ChÀwohorbwüy v. Ram Josbun 
Chucherbutty (3) and Mukammad Abid v. Muhammad Asghar (4) distinguished, 

Section 532 of the Code of Civil Procedure does not allow an appeal on the 


ground that the judgment is in excess of the award but only on the ground that 
the deoree is so. 


Appeal by the Defendants. 


‘Appeal against an order confirming an arbitration award. 

Babus Shih Chandra Palit and Fnanendra Nath Sarkar for 
the Appellants. 

Babus Moheudra Nath Roy and Nogendra Nath Ghose for 
the Respondent. 

The judgment of the Court was as follows: 

This is an appeal against an order of the second Subordinate 
Judge of 24-Pergunnahs confirming an arbitration award. 

A preliminary objection is taken by the respondent that 
under section 522 Civil Procedure Code no appeal lie. We 
think that this contention should prevail. It is argued on behalf 
of the appellant to meet this preliminary objection, jrsf/y, that 
there was no valid award at all; and secondly, that the decree 
is not in accordance with the award. 

As regards the first point, the validity of the award is 
attacked on two grounds: /irsz/y, that there was no provision in 
the order of reference to arbitration, for a difference of opinion 
among the arbitrators ; and secondly, that the award was not filed 
in due time. Another objection is also raised to the effect that 
the petition for reference to arbitration was not duly signed. 
But it is admitted that there is no evidence on this point and the 
learned pleader for the appellant very properly withdraws the 
objection. 


* Appeal from Original Decree No 258 of 1908, against the decree of Babu 
Jogendra Nath Mukerjee, Bubordinate Judge 2nd Court, of 34-Pargunas, dated 
tho 13th March 1906, 


(1) (1871) 17 W. B 80. (8) (1870) 14 W, B, 150. 
(3) (19605) 4& W. B. 4. . (4) (1885) I. L. E. 8 AlL 64. 
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On the question whether or not the award was filed in due 
time, we find from the crder sheet that the arbit:ators were 
directed to submit their report on or before the roth July 1905. 
On the roth July the following order was passed: Read agbi- 
tration report. Time is allowed till 10th August 1905 for sub- 
mission of their award". On the roth August a similar order 
was passed allowing tim» till the 21st August and on or before 
the 21st August the arbitrator’s award was filed. It is said that 
the Court had no power tp extend the time for submission of the 
award except the application of the arbitrators, and it is said that 
as a matter of fact no such application was made, and there is no 
such application on the record. But we think we cannot go 
behind the distinct terms of the orders of the roth July and 10th 
August. These orders recite that the arbitration report was read 
and we must take it that there was an arbitration report before 
the Court when this order was passed. Such a report can only 
have been the request of the arbitrators for further time, for 
there is no other matter zo which it could have refered. We 
think therefore, that the objection that the award was not filed 
within the proper time necessarily falls to the ground. 

Then as to the objection that the absence of any provision 
in the order of reference to arbitration for a difference of opinion 
among the arbitrators invalidates the whole award, we think that 
this too cannot succeed. -Assuming for the sake of argument 
and only for the sake o? argument, that an appeal would lie 
on such a ground, a view against which there is high authority, 
we do not think that tha defect in the order of reference is at 
all vital. We have been referred to the cases of Juiteh Singh 
v. Gango (1), Thakoordass Chuckerbutty v. Ram ¥eebun Chucker- 
butty (2) and Muhammad Abid v. Mukommad Asghar (3), 
in each of which an awerd. was held to be invalid by reason 
of the absence of any provision for any difference of opinion in 
the order of reference. But in all these cases the arbitrators 
disagreed end it stands to reason that in such cases the award 
must fail because the arb-trators arrive at different conclusions, 
none of which is the opicion of the whole body of arbitrators, 
and no provision exists fcr reconciling the different opinions or 
for determining which opinion shall prevail. In such cases 
there is no real award at all But that is no justification 
for finding, when the arbitrators have given an unanimous 


(1) (1806) 4 W.R, 4. (3) (1870) 14 W, R. 150, 
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award, that the award is a mere nullity because no provision has 
been made for a contingency that has never arisen, namely that 
the arbitrators might have differed. For this view we have the 
authority of the case of Gour Chunder Bhuttacharjee v. Sodoy 
Chunder Nundee (1). We think therefore that this objection also 
falls to the ground. 

Then there remains the objection that the decree is not in 
accordance with the award ; of course, if thisis the case, an appeal 
would lie in so far as the decree and award differ. But on read- 
ing the decree we find that it runs thus: “It is ordered and 
decreed that the suit be finally disposed of according to the 
arbitration award and the said arbitration award be considered 
as part of the decree. It is further ordered that the parties do 
get possession of their respective shares by demarcation of metes 
and bounds.” Itis very difficult to see how this decree can 
differ from the award which it embodies. But it has been argued 
before us that whether this is so or not, the learned Subordinate 
Judge goes considerably beyond the award in his judgment. 
But Section 522 Civil Procedure Code does not allow an 
appeal onthe ground that the judgment is in excess of the 
award but only on the ground that the decree is so. The decree 
is the operative portion of the decision and we are not concerned 
with the question whether the judgment exceeds the award or 
not. Whether the Subordinate Judge in delivering his judg- 
ment went beyond the award or not, itis clear that he did not 
give effect to any thing beyond the award in the operative 
portion.of his decision. We think therefore that as the decree 
is notshown to be in excess of or not in accordance with the 
award no appeal lies from the decision of the Subordinate Judge. 
The appeal is accordingly dismissed with costs. 


A. T. M. Appeal dismissed. 


(1) (1871) 17 W. B. 80 
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Before Mr. Vustice Doss. 
SURJA PROSAD THAKUR wo s 
v. - E 
RAJMOHAN TOPEDAR AND OTHERS." . 
Partition decree — Mortgages, not mada a party if binding on morigagoo— l'ind- 
ings ın fudgosat — Mortgagoe taking advantage of —Bstoppel, miwal. 

The judgmenz and decree in a mit for partition, to which a prior mogga 
1s not made & party, are not binding upon the mortgagee, : 

Doona Sahu v. Joonarain Loll (1), Bomomalse v. Koylask Chunder (2), 
Sita Ram v. Amr Bagam (8), Sosht Bhusan v. Gogan Ohwader (4, Keokuk and 
Western Hairoad Oompany v. Misamiri (5), Columbia Avenues So, v. Dawson (6), 
Bancroft v. Wioomioo (7). and Sothern Bank v, Folsom (B) followed, 

The margagee in such a case cannot take advantage of any finding in Mie 
mid judgment. The estoppel must be mutual, 

Gryja Kania Lchiry v. Hurrish (9) Telled upon. 

- Appeal hy the Plaintiff. 

Suit for Ceolaration of title and for possession , 

The material facts and arguments appear from the judgment. 

Babus Dwarkanath Chatravarit and Tarak Chandra Chakra- 
varti for the Appellant. 

Dr. Rash Behary Ghose and Babu Govinda Chane: Dey 
Koy for the Respondents. 


C. A. V. 
The following judgment was delivered :— 


Doss J.—This is an appeal by the plaintiff in a suit to recover 
possession of 43 bighas odd of land in Mouzah Nathur Kona as 
appertaining to Taluk Sarapdi Khan. The plaintiff is the owner 
of 5 annas 6 gundas 2 koras 2 krants share in the Taluk, and seeks 
to recover possession of that share in the 33 bighas odd. In 1885 
Brojo Mohun Biswas, father of Nobin Chunder Biswas, was the 
owner of Taluk Anandiram Biswas and of certain shares in Taluk 
Sarapdi Khan. On the and of Bhadro 1292, corresponding to 
the 17th of August 1885, Brcjo Mohun Biswas mortgaged Taluk 
Anandiram Biswas and another property to the ancestors of the 
defendants. More than two years after the mortgage, that is in 
December 1887, Ram Sunkar Bhaduri, who is one of the co-sharers 


* Appeal from Appellate Decree No 157 of 1906 against the decision of 
Babu A. N, Mcxumdar Subordinate Judge of Mymenmngh dated the 25th 
September 1906, affirming that of Labin Keliprasanne Ben, Monmft, Netrokona 
dated the 8th April 1905. 


(1) (1869) 13 W. R. 802 (4) (1894) I L, B 22 Oalo, B64, 
(3) (1878) I. L. B, 4 Oalo 609. (5) (1898) 152 U. B. B. 801. 
(B) (1886) I, L. B. 8 AIL 824. (6) (1908) 180 Fed. Rep, 153, 


1 (8) ine” 75 Sed, Rep 939; ; Bas alo Van Fleet's Forner Adjudication Vol, 
oD (1873) 19 W, B, 114 
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in Taluk Sarapdi .Khan,' brought a suit’ for partition of ‘that Orv, 
Taluk against the present plaintiff, and Nobin Chunder Biswas, 1908. 
who at that time was the owner of 6 annas 13 gundas 1 kara Y 
krant share of that Taluk ‘and also against the owner of the 
remaining share. The decree in that suit was made on the agth ud 
of June 1895. During the pendency of this partition suit, that Dasa, J. 
is, in January 1890, the ancestors of the presént defendants, that o 
is the mortgagees, instituted „a suit upon their mortgage and 
. Obtained a decree on the 24th of February 1890. In execution of 
that decree Taluk Anandiram Biswas was sold and purchased by 
the mortgagees on thé 21st of January 1892. Under the partition 
decree, the disputed lands fell to the share of the plaintiff in lieu 
of his undivided one-third share in Taluk Sàárapdi Khan. The 
plaintiff alleges that he was in exclusive possession of the disputed 
lands after the decree made in the partition suit, that the defen- 
dants under their purchase at the auction-sale in 1892, obtained 
collusive rent decree, against the tenants on the land and thereby A 
dispossessed him and he, therefore, brings the present suit’ for 
possession of the lands in dispute. 
The Courts below have held that the defendants, who were 
prior mortgagees, not being parties to the partition suit, are not 
bound by the decree made in that suit, and, further, that the 
plaintiff has failed to prove that the disputed lands appertain to 
Taluk Sarapdi Khan. Upon these findings the Courts below have 
dismissed the plaintiff's suit, 
The plaintiff fled in the Court of first instance a judgment 
and a decree of the year 1860 obtained. by the ancestor of the 
present plaintiff against Brojomohun Biswas, under which, it is 
urged on behalf of the plaintiff, his ancestor obtained a decree for 
possession of 5 anna 6 gundas, 2 karas 2 krants share of the entire 
Mouzah Nathur Kona with otherlands as appertaining to Taluk 
Sarapdi Khan. This judgment and decree were apparently not 
relied upon before the Munsiff, because no mention of these 
documents is to be found in fhis judgment. But they were 7) 
strongly relied upon before the learned Subordinate Judge, 
and, he seems to have been of opinion that though the decree 
of 1860 showed that the entire Mouzah Nathur Kona belonged to 
Taluk Sarapdi Khan its effect was considerably impaired, if 
not wholly destroyed, by the findings in the judgment in the 
partition suit of 1895. oe 
"Both the-Geurts belowhave—dismissed—the—plaintifs—suit— * 
The plaintiff has appealed, and, on his behalf, insistent reliance 
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has been placed upon the judgment and decree of 1860, What 
the effect of that decree is unon the present suit I shall deal with 
later. 

I agree inthe view taken by the Courts below that the 
judgment and decree in the partition suit of 1887 are not binding 
upon the defendants. See Dojfía Sahoo v. foonarain Loll (1), 
Bonomalee Nag v. Koylash Chünder Dey (a\, Sita dfe v. y 
Begam (3), Soshi Bhusun Guha v. Gogan Chunder Shaha (4). 
The same view has been taken by the Supreme Court of the 
United States in Keokuk and Western Rail Road Company v. 
Missouri, (5) by the Federal Caurts (see Columbia Avenue Savings 
Fund & Co. v. Dawson, (6) Bancroft v. Wicomico Country Com- 
missioners (7) Southern Banz & Co. v. Folsom (8), also by the 
Supreme Courts of most of the states; see Cyclopedia of Law 
and Procedure Vol. 23 p. 1368 (where most of the cases are 
collected). "Though Mr. Justice Markby in his judgment in the 
case of Bonomaíee Nag v. Keylash Chuuder Dey (2) laid down 
the law with some decree of hesitancy, the essential reasons upon 
which that rule is based have subsequently been fully expounded 
in the luminous judgment of Mr. Justice Mahmood in the case of 
Sita Ram v. Amir Begam (5), and, if this view has, as I have 
indicated, been accepted by most of the Supreme Courts in 
America and also athe unanimous judgment of the Supreme 
Court of the United States, there can scarcely be any room for 
doubt as to the soundness of the rule. 

The rule of law that a puisne mortgagee is not bound by a 
judgment and decree obtained by a prior mortgagee against his 
mortgagor upon his mortgage, to which the puisne mortgagee is 
not a party, and that the amount, if any, due upon the prior 
mortgagee must be proved afresh in his presence [see Umesh 
Chunder Sircar v. Zahur Fatima (9)] Debendra Narain Roy. v. 
Ramtaran Banerjee (10) is merely another illustration of the same 
doctrine ; similar instances are to be found in other legal relations 
as, for instance between grantor and grantee, assignor and assignee, 
lessdr and lessee (herein with some apparent qualifications) and 

orth. These rules are merely particular applications of a 
higher and more universal principle that a judgment can only. 


(1) (1869) 12 W. R. 863, (4) (1894) L L. R, 23 Calo. 864. 

(2) (1878) L L B, 4 Calo. 69% (5) (1898) 159 United States Reports 80 

(B) (1886) I. L. B, 8 All 884. 6) (1908) 180 Federal Reporter 152. 
) (1903) 131 Federal Reporter 


Ue 874 ; 
o im VaL pote er p. 889, see also V. ‘s Former Adjudica- 
: (9) (1880) L n. Ir L L E R. 18 Cale, 164; E. 
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bind the quantum of interest (in the sub-ect matter) represented 
in the suit and adjudicated upon thereby. The case of Hindu 
widow and a reversioner or that of successive shebaits, proves no 
real exception to this principle. The binding character of the 
judgment in such cases depends on the 'quantum of interest (in 
the subject-matter) represented in ths suit and this quantum 
varies according to the nature of the suit, or the character of the 
transaction adjudicated upon. 

It has, however, been urged on bebalf of the appellànt that 
the case of Dooma Sahoo v. Joonarain Loll (1), Bonomalee Nag v. 
Koylash Chunder Dey (2), and Sosht Bhusun Guha v. Gogan 
Chundar Saha (3), ought to be reconsidered in the light of the 
decision of the Privy Council in the case of Bynath Lak v. 
Ramoodeen Chowdhry (4) and the judgment of this Court in Hem 
Chunder Ghose v. Thako Mont Debt (5). Inthe first~mentioned 
case, the Privy Council held that in the absence of fraud or col- 
lution, a mortgagee of an undivided share of land, is bound by a 
partition held by the Revenue authorities and can only enforce 
his mortgage against such lands as have been allotted to his 
mortgagor in severalty at the partition, In the last-mentioned 
case, the same principle was extended tc a partition by the Civil 
Court, The grounds upon which this principle is based are stated 
by their Lordships of the Judicial Committee in the following 
passage at page 119 of Law Reports 1 Indian appeal: " It is,there- 
fore, clear that the mortgagor had powe- to pledge his own un- 
divided share in these villages ; but it is also clear that he could 
not by so doing, affect the interest of tha other shares in them, 
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and that the persons who took the security took it subject tothe , 


right of those shares to enforce a partition, and thereby to con- 
vert what was an undivided share of th» whole into a defined 
portion held in severalty." In other words, the fundamental 
reason is that the persons who took the security took it uL 
to the rights of those shargs to enforce a partition. 

Now, does this reason apply to -he case of a judgment 
between the mortgagor and a third person wader-the mortgage? 
Of course, if the defendants! ancestors had taken a mortgage of 
some sharein taluk Sarapdi and had not been made a party to 
the subsequent suit for partition of that Taluk, they would, under 
these decisions, have been bound by this partition unless there 


(1) (1809) 12 W. B 862 ; (8) (1804) I L. B, 33 Calo 364, 


(3) (1878) I, L. B, 4 Calo. 602. (4) (1874) D. B, 11, A. 108, 
(5) (1898) I. L, B 20 Calo, 589. 
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OTY, was fraud or collusion between the parties in the partition suit, 
1908. and would have been enti-led to enforce their mortgage against 
Burja Prod Thakar such lands only as had been allotted to their mortgagor on parti- 
tion. But that is not the case here, the defendants claimed ¿he 

Rajmohan an Topedat. disputed lands as part and parcel of taluk Anandiram Biswas, 
Dass, J. which taluk admittedly did not form the subject matter of 
partition, The real point in controversy between the parties is 

whether the disputed lands form part-and_parcel of taluk Sarapdi 

Khan or of taluk Anandiram Biswas. Ifthe plaintiff in the parti- 

tion suit and his co-sharers had before the suit for partition 

^/ brought a suit against Nobim Chundra Biswas for, declaration 

that the disputed lands appertained to taluk Sarapdi Khan 

and not to taluk Anandiram Biswas which was owned by 

Nobin and if in that suit judgment had been passed in favour of 

the plaintiff declaring the lands as forming part of taluk Sarapdi 

Khan, such judgment would not, according to the authorities 

I have men-ioned have been binding upon the defendants, who 

ex hypothesi were no parties to such a suit. And, if after such 

judgment a suit for partition of taluk Sarapdi Khan had been 

brought upon the basis of this declaration, the decree in 

the partition suit would have been as ineffectual against the 

defendants as the judgment in the suit for the declaration, 

because the decree in the partition suit, in 80 far as it includes in 

the partition the lands in question proceeds upon the basis of 

he declaration in the previous suit. The decree for partition 

docree tra nel} under consideration may be regarded as compounded of these 
two suits ; and, the finding in the fudement that the lands in 

question form part of taluk Sarapdi Khan may be considered as a 

declaration previously mad» in an independent suit, when the 

defendants took a mortgage of taluk Anandiram Biswas from 

Nobin, they could not be said to have taken the security subject 

to the right of any co-sharers to enforce a partition, because 

admittedly in taluk Anandiram there were no co-shares, There 

were co-shares in taluk Sarepdi Khan, but the defendants’ ancestors 

did not take a mortgage of taluk Sarapdi Khan. It seems to me, 

therefore, that the reasons which underlie the decision of the 

Privy Council in Ayjnark Lal] v. Ramoodeen Chowdhury (1), 

and Hem Chtnder Ghose v. Thako Mont Debt (2), cannot affect 

the grounds of the decision in the cases of Dooma Sahoo v. 


; Foonorain Lall (3), Bonomalee Nag v. Koylash Chunder Dey (4), 
1) (1874) L. B. I. I. A, 106. (8) (1869) 19 W. B, 362. 
(0) (1898) I. L. R £0 Calc. 588. (4) (1878) L L R, 4 Calc, 003, 
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Soshi Bhusan Guha v. Gogan Chunder Saha (1) and Sita 
Ram v. Amir Begam (2) or the ground of the decision 
in the present case. I am of opinion, therefore, that the 
defendants are not bound by the partition decree of 1895. 

“One of the reasons assigned by the learned Subordinate 
Judge for his view that the partition decree is not binding upon 
the defendants is that the respondents, that is, the defendants, 
had purchased Nobin’s right in Nathur Kona as appertaining to 
both taluk Sarapdi Khan and taluk Anandiram in 1892, and that, 
therefore, Nobin had ceased to have any interest in the property 
partitioned, before the partition decree was made. This is evidently 
a mistake, because admittedly the defendants purchased taluk 
Anandiram only. They did not purchase taluk Sarapdi Khan. 

Both the Courts below have found that, since December 1892, 
the defendants have been in possession of the disputed lands. The 
present suit was brought on the 4th of October 1904. Therefore, the 
possession by the defendants is within twelve years of the present suit, 

I have now to consider the effect of the judgment and decree 
of 1860 to which I have already adverted. The learned Subor. 
dinate Judge, as I have said, is of opinion that the decree shows 
that the entire Mouzah Nathur Kona was the subject matter of 
the suit, but that its effect was nullified by the findings in the 
judgment in the partition suit. I do not think that this is a 
sound reason for, if the judgment and decree in the partition 
suit are not, as Ihave already pointed out, binding upon the 
defendants they can not be permitted to take advantage of any 
findings in that judgment: for, an estoppel must be mutual. 
[See the observations of the Privy Council in Gra Kant Lahiry 

Chuwdhury v. Hurrish Chandar Chowdhury (3) and Keskuk and 
Western Rail Road Company v. Scotland Country (4)] I must 
therefore, consider the probative effect of the decree of 1860, 
or rather the summary of the claim stated in that decree, 
independently of, and as unaffected by the finding in the 
judgment in the partition suit. The judgment in the suit in 
which that decree was made shows that the main question 
between the parties was as to the extent of the share to which 
the plaintiff in that suit was entitled. There was no question 
raised as to whether the plaintiff had claimed lands of any other 
taluk except taluk Sarapdi Khan, No doubt, in the summary 
of the claim stated in the decree the claim is for a certain share 


(1) (1804) I L. R 33 Oalo, 864 (9) (1872) 19 W, R. 114 at. 117 
(3) (1888) L L. B. 8 All, 83t, (4) (18)3) 192 Gaited States 818, 
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of Mouzah Nathur Kona and other lands as appertaining to 
taluk Sarapdi Khan, but it is, in my opinion, not safe to rely 
upon such a statement in the absence of.the pleadings in that 
suit. The question in the present case is whether the lands in 
dispute formed parcel of taluk Sarapdi Khan. Ido not think 
that from this statement alone any positive inference can be 
drawn that the lands in dispute did really form part of the claim 
in the suit of 1860. 

Both the courts below have, as I have said, held that the 
defendants have been in pcssession since December 1892 : but it 
seems to me that the cardinal issue which ought to be tried for 
the purpose of determing whether the lands in dispute formed 
parcel of taluk Sarapdi Khan or Anandiram bas not been tried 
and that issue is who in 1892, that is at the time when the 
defendants obtained possession under their purchase, and there- 
fore, wasin possession of the disputed lands. The plaintif is 
admittedly the owner of 5 anna 6 gundas 2 karas and 2 krants 
share. If the disputed lands formed part of the Taluk Sarapdi 
Khan, one would naturally expect that the plaintiff would be in 
poasession of a one-third share of the lands in dispute as forming 
part of taluk Sarapdi Khen. If he was in possession of the 
lands in suit in 1892, then that possession would have a two-fold 
consequence. It would show in the first place that the plaintiff 
was in possession within twelve years of the present suit, which 
undoubtedly he must prove in order to be able to succeed in the 
case ; and, in the second place, it would raise an inference that 
the decree in 1860 probably included the lands in dispute, for he 
could not have obtained possession except under that decree. 
Thirty two yeais intervened between the date of that decree and 
the date when the defendants obtained possession. It is there- 
fore all-important to enquire who during that period was in 
possession of the disputed lands: Ifthe plaintiff or his ancestor 
wasin possession of the dispured lands as appertaining to taluk 
Sarapdi Kban, then he ought to be able to adduce conclusive 
evidence in proof of thatfact. To my mind, it is the most 
essential question to be trizdin this case, before any satisifactory 
solution can be obtained. .7 must, therefore, remand this case to 
the lower appellate Court for a finding upon this issue, The 
appeal will remain on the file of this court, and the question of 
costs will be decided at the ultimate hearing. 

NK. D : Case remanded, 
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Beore Mr. Fustice Mookerjee and Mr, Fustice Casperss. 
THAKUR PROSAD alias SHUMBOO NARAIN 
v. 
. PUNKAL SINGH.” 
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finally correctly framed—Subsequsnt amandmant, dafectire—Restoration 
by appellate Court, 


It is necessary for the plaintiff to ask not only for a declaration that s 

* decree obtained against him was fraudulent but also for a consequential relief, 

tix, either to have the fraudulent decree set aside or to have a perpetual 
injunction granted to restrain the dooree-holder from excouting 1t, 

Gour Mohun Gonli v, Dinonath Karmohar (I) followed, 

A suit for a declaration thate decree obtained against tbe plaintiff was 
fraudulent, with a consequential relief, should ordinarily be valued at the 
amount for which the decree sought to be set amde was obtained. 

Musst. Bibi Umatal Baitul v. Aussi, Nanji Koer (2) followed. 

Where the plaint was originally correctly framed, but by reason of an un- 
founded objection as to deficiency of Court-fees taken by the defendant, the 
plaintiff withdrew his prayer for consequential relief, which resulted in the 
dismissal of the suit on the ground of its not being maintainable, the High 


Court in second &ppeal allowed the plaint to be amended and restored to its 
original form, 


Appeal by the Defendant. 

Suit to set aside a decree upon declaration that it was 
collusive and fraudulent and to save the holding from liability 
io auction sale. 


The facts of the case and argument appear sufficiently from 
the judgment. 

Babu Gunada Charan Sen (for Babu Mohini Mohan. 
Chatterji) for the Appellant. 

Babu Dwarka Nath Mitter for the Respondent. 


The judgment of the Court was delivered by ` 


Mookorjeo J.—The circumstances ‘which gave rise to thé 
litigation out of which the present appzal arises may be. briefly 
outlined. The plaintiff respondent holds in tenancy right 5 bighas 
5 cottahs of land under the first defendant, who is the zemindar 

* Appeal pllate Deoree No. 2513 of 1905 against the Dearee of E. 
Panton prea intel Distriot pan of Saran, dated the 7 th September 1908, affirmin 


that of Babu Bepin ud Der, 'Munstft of ones 8rd Oourt, dated the 81 
March 1908. - 
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of the village within which the lands are comprised. In 1901 the 
first defendant brought a suit for rent against the second defendant 
upon the allegation that the latter was a tenant in respect of the 
disputed property, and obtained an exparte decree against him. 
He subsequently made an applicazion to execute this decree with 
the result that the holding wzs advertized for sale on some date in 
September 1904. Thereupoa, on the 13th September 1904, the 
plaintiff commenced this action to set aside the decree upon 
declaration that it was collusive and fraudulent, and to save the 
holding from the liability of auction sale. T'he plaintiff also prayed 
that his possession might be zanfrmed. 

The claim was resisted bz the first defendant alone at whose 
instance the question was raised, whether the plaint which bore 
a court-fee of ten rupees, was sufficiently stamped. It appears to 
have been argued that the plaintiff was bound to pay court-fees 
upon the value of the property in dispute which was estimated at 
Rs, 250. With a view to avoid this objection, the plaintiff with- 
drew the second and third prayers in the plaint, so that the suit 
thereupon became one for declaration that the decree passed 
on the 8th January 1902 was fraudulent and collusive. 

The Court of first instance tried the suit on the merits 
and found upon the evidenze that the second defendant had no 
title to the disputed holding and that the second defendant had 
been set up by the first cefendaut in order that the latter 
might obtain a fraudulent decree in execution of which the 
property might be ultimately sald. In this view of the matter, 
the Munsiff gave the plaintiff a declaration that the decree was 
fraudulent and collusive and clso set aside-the decree as prayed. 
The first defendant then appealed to the District Judge, and it 
was argued on his behalf thar the suit was not maintainable 
because after the second and third prayers in the plaint had been 
withdrawn, the suit became cne for a declaratory decree, and was 
consequently rot maintainable under the proviso to section 42 
of the Specific Relief Act. It was contended that it was open to ' 
the plaintiff to ask for consequential relief and that as no conse- 
quential relief was asked for in the amended plaint, he could not 
proceed with the suit., 

The District Judge over-reled this eontention. He found 
upon the evidence that the decree was fraudulent and in this. 
view of the matter dismissed the appeal. 

The first defendant has now appealed to this Court, and 
on his behalf it has. been argued that the suit is not main- 
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tainable. In our opinion this contention is well-founded. The 
plaintiff was bound to ask for consequential relief, namely, either 
to have the fraudulent decree set aside or to have a perpetual 
injunction granted to restrain the first defendant from executing it. 
In the plaint as originally framed, such consequential relief was 
sought and in our opinion properly. As was pointed out by this 
Court in the case of Gour Mokun Gonli v. Dino Nath Karmokar (1), 
it is necessary for the plaintiff to ask for consequential 
relief in a case of this description, because if consequential 
` relief is not asked for, it would be open to the decree-holder to 
proceed with the execution of the decree. The learned Judges 
ofthis Court in support ot this view relied on the case of 
Kunkamed v, Kuiti (2), In that case the plaintiff had asked for 
a declaration that a certain decree had been obtained against him 
by fraud, but had omitted to ask fora perpetual injunction to 
restrain the decree-holder from executing that decrees. It was 
pointed out that the prayer for injunction was necessary, because 
it was only by an injunction that the plaintiff could really pro- 
tect himself from execution proceedings being taken against him 
by the decree-holder who had obtained a decree by fraud. That 
this view is well-founded on reason is obvious from the circums- 
tances of the present case. When the suit was instituted, the 
sale was impending and the plaintiff found it necessary to ask for 
a temporary injunction to restrain the decree-holder from pro- 
ceeding with the execution pending the hearing of the suit in 
the Court of first instance, He obtained a temporary injunction 
which could have been granted only upon the assumption that 
ultimately in the suit a perpetual injunction would be granted to 
restrain the decree-holder from executing the decree. But after 
he had obtained the temporary injunction, he withdrew the prayer 
for perpetual injunction, In our opinion, it was not open to the 
plaintiff to adopt this course. 

'The learned vakil for the respondents placed reliance on the 
decision of the Allahabad High Court in the case of Umrao Singh 
v. Hardeo (3), to show that a suit may be maintained for a declaration 
that the decree has been obtained by fraud, without any prayer 
for consequential reiief. An examination of the case cited, shows, 
however, that there is no foundation for this contention. In the 
case which the learned Judges of the Allahabad High Court had 
to deal with, the plaintiff had asked for consequential relief, 


(1) (1897) L L, B. 25 Calo. 40 (2) (1897) I. L. B, 14 Mad, 167, 
(8) (1907) I L, B, 39 ANI, 418. 
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because he had prayed that the deoree obtained by the defendant 
might be declared fraudulent and set aside. 
We must consequently hold that it was necessary for the 


«plaintiff to ask not only for a mere declaration, but also that the 


decree mighr be set aside, or a perpetual injunction granted 
against the decree-holder. The plaint, as we have already stated, 
was originally framed correctly, but by reason of an unfounded 
objection as to deficiency of court-fees, taken by the defendant, 


to which the plaintiff yielded only too readily and to which effect 


was given by the Court of first instance without much considera- 
tion, the prayer for injunction was withdrawn; and the plaint 
as it now stands is open to objection. The proper course to 
follow under these circumstances is to allow the plaint to be 
amended and to restore it to its original form. There can be no 
substantial objection to this course, inasmuch as we find that the 
plaint as it originally stood, was correctly stamped. It was pointed 
out by this Court in Musst. Bibi Umatul Batul v. Musst. Nanji 
Koer (1) that in a case of this description the suit ought to be valued 
at the amount for which the decree sought to be set aside, has 
been obtained, because, if that decree is set aside, or a perpetual 
injunction is granted against the decree-holder, the effect is to 
deprive the Gecree-holder of the benefit which he would otherwise 
have obtained, and the fruits he would have realised by execution 
of the decree. In the present case, the decree which was sought 
to be set aside on the ground of fraud, was for the sum of Rs. 68, 
and the court-fees, which were paid on the plaint, were amply 
sufficient for this purpose. We, therefore, direct that the plaint 
be amended and restored tc its original form. 

The result is tbat this appeal fails, and must be dismissed 
with costs. 

Appeal dismissed. 

A. T. M. : 
1) (1907) 8 O. I, J. 437 ; 11. 0. W, N. 705. 
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Wil—Daybhaga— Widow entitled only to wciatenamon, if can content the 
validity of grant to idols or construction cf will—Roaldenoce, restriction 
as to place of—" Jus cause” for won-oonpliance— Maintenance, right 
to and amount, {f can ba limited by vUI— Hindu testator, power qf, 
ta doprice his widow of share of property— Maintenance, right M V oan 
be ewoluded by implication. 

Where the plaintiff, being a widow of the -eetator, is entitled to mainte- 
nance and isa stranger to the estate, which, en an intestacy, would go to 
the adopted son, she is not competent to raise any question as to the validity 
of oertain provisions in the will relating to the ectablishment and maintenance 
of certain idols or to have a construction of the entire will. 

" Brinda Chaudhrain v. Radhika Chaudhreis (1) followed. 

One of the clauses of the will wasas follows: “If, after my death, my 
wife resides in my house at Madhupur, or in my house at Benares, she shall, 
so long as she lives, got from my estate, an allowance of Hs. 195 a month for 
her maintenance and for doing religious or plors acts; if, instead of residing 
in my house at Benares, she resides at Calcutta or elsewhere, and does not 
adopt a son according to the directions contained in para 2 of the will, or 
does not live a chaste life, she shall not get tke aforemad allowance, or any 
assistance or benefit from my estate.’ Tha testator' concubines ware 
living in the Benares house, and the Madhupur rouse was not fit for human 
habitation and the widow proposed to live with the adopted son in Owloutta, 

Held, that thers was a just cause for the widow not to reside at Benares or 
at Madhupur, and a sum of He 320 per mensem was a proper allowance for her 
maintenance, the exoess over the sum of Rs. 125 was due to her as compensation 
for her inability to reside at Benares or at Madhupur and that the sald amount 
of Ra. 820 should be made a charge upon the estate. ^ 

Per Canperss J,—The amount of maintenance fixed by the testator himself, 
which is not a nominal amount, and whioh is nct contrary to any provisions, 
of Hindu law, cannot be varied by the Court. f 

A Hindu widow is not obliged to live a lite cf asceticism, She 1s bound to 
perform various religious, social and domestic oeremoniee ; she is not enütled to 
a baro subsistence or a starving allowance. : 

A Hindu widow cannot be deprived of her right to maintenance by any 
provision in a Dayabhaga Will, 

A Hindu in Bengal may by will exclude ais widow from her nght toa 
share in his property on partition between her sons and grandsons. 

Debendra v. Brojendra (2) referred to. 

The right of a widow to maintenance cannot be excluded by implication. 


from Original Decree No, 180 of 1907, againt the deoree of Babu * 
a Dena under Mukerji, EE aapa a Judge of Rungpur, dated the 8th 
es 1907, - 


(1) (1885) L L. R. 11 Cale. 493. (2) 1880) I. L. R. 17 Cale, 886, 
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Per Cote J.—À. Hindu husbanc has not the right to reduce the amount of a 
chaste widow's maintenance below the. proper provision. That provision has to 
be oalonlated on (4) the value of the estate and (b) the position and status of 
thedeceased husband and the widow. In calculating the amount due on the second 
consideration great weight should be attached to a statement in the husband's 
will, not as being a legal limitation of the widows right but as evidence as to 
what a lady in the position of his widow should need. 

Nittoinssory Dassea v. Jogendro Nath Mullick (1) referred to 

Appeal by the Defendant No. 1. 


Suit for the construction of the Will. 


The facts of the case and argument appear sufficiently from 
the judgment. 

Dr. Rask Behary Ghose and Babus Dwarka Nath Chucker- . 
butty, Fromotho Nath Sen and Harris Chunder Roy for the 
Appellant. 

Mr. B. Chuckerbutty ( Counsel) and Babus Nilmadhub Bose, 
Surendra Nath Roy, Provas Chunder Mitra and Sushil Madhub 
Mullick for the Respondents. . 
C. A. Y. 

The judgments of the Court were as follows: 

Caspersx J.—Dakshins Mohan Roy Chowdburi, a Hindu 
governed by the Dayabhaga law, executed a will, on the 5th 
November 1895, and a codicil to the same dated the ard July ` 
1897. He died on the 22nd March 1898 leaving him surviving 
his widow Srimati Nogendra Bala Chowdhurani and an adopted , 
son Dakshaja Mohun Roy Chowdhuri whom he had adopted on 
the date on which the codicil was executed. The widow contest- 
ed the probate-proceedings, but, in the end, probate was granted 
to the executors. She then instituted the suit, giving rise to the 
present appeal, for a construction of the will of Dakshina Mohun 
Roy Chowdhbri, alleging that she was benefically intrested in the, 
will and that certain of its provisions were invalid, inoperative, 
and ineffective, 

The Subordinate Judge gave the plaintiff a modified decree. 
The surviving executor and the adopted son appealed to this 
Court ; but, on the conclusioa of the argument for the executor, 
the adopted son was, on his application and without opposition, 
transferred to the category of respondents, and learned counsel : 
on his behalf has argued in support of the finding of the Subor- 
dinate Judge with regard ro the disposition creating certain 
Debutter property. 

The Subordinate Judge has increased the plaintiff's mainten-. 


(1) (1878) L. R, 5 I A. 86, 
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ance from rupees 125, the monthly sum mentioned in the will, 
to rupees 500 per mensem. He has declared the provisions of 
the will dedicating certain properties to the worship of the idols 
to be established at Benares to be invalid. He has, also, declared 
that the plaintiff shall not forfeit her right to maintainance for 
not living at Benares or at the family dwelling house at Madhu- 
pur in the district of Rungpore, and he has construed the will 
in other respects as appears from the decree framed in accord- 
ance with his judgment, 

The executor Promotho Nath Roy is now the sole appellant, 
and Dr. Rash Behary Ghose has argued on his behalf that the 
provisions of clause 5 of the will, regarding the establishment of 
the thakuranis and a thakur at Beriares, are valid according to 
Hindu Law, and that the plaintiff, being entitled to maintenance 
only, and being a stranger to the estate which, on an intestacy, 
would go tothe adopted son, is not competent to raise any 
question as to the validity of the Debutter. It is, also, urged that 
unless the widow lives at Benares or at Modhupur, she will not be 
entitled to any maintenance, and that she must be limited to the 
monthly sum of Rs. 125 mentioned in the will of the testator. 

The only clauses in the will calling for attention in the pre. 
sent appeal are the sth and 14th clauses. In the sth clause the 
testator says : I have an intention to establish at Benares, after 
my name, the deities Dakshina Kali, Tara, Bhubaneswari Thakur- 

“anis and Dakshineswar Siva Thakur. During my life time I shall 
establish and consecrate the aforesaid Thakur and Thakuranis, 
construct temples for them, and make provisions for their seba 
(service) and worship. Should I happen to die, which God forbid, 


without having in my tife-time established the said Thakuranis - 


in that case, as soon as possible after my death, my begotten son, 
if any living, and in his default, my adopted son, or if there be 
any son living a minor, or in the absence of any begotten or 
‘adopted son, the executor of this will and, in his default, the per- 
son who may, according to the directions made below, be appoint- 
ed administrator by the Judge of the District of Rungpore, for 
the time being shall from the income of my property other than 
the debutter property cause the aforesaid thakur and thakuranis' 
to be established and consecrated and temples to be constructed 
for them, and consecrated at a cost not exceeding Rs. 7000 and 
the immovable properties mentioned in the schedule, given in 
the foot of this will, shall be dedicated to and set apart for the 
said Dakshineswar Siva thakur -and Dakshina Kali, Tara and 
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Bhubaneswari Thakuranis to meet the expenses oftheir seba 
(service) and worship, and after my death the aforesaid properties 
shall be the absolute deórífer properties of the said thakur and 
thakuranis and with the profits of the same the expenses of the 
deity and periodical worships, service and offering and other 
necessary expenses in connection with the same, and the expen- 
ses of the repairs of the thakurbaries and of the construction of 
new houses, when necessary, shall continue to be defrayed, but on. 
no account there shall be da:ly given less than 30 seers of rice 


and wufakarar-s suitable to the same, and the religious mendicants, 
.beggars, poor Brahmins and Baisnabs will be fed with the prosad 


of the offerings so made. No sebat, and none of my heirs and 


representatives shall be able ro create any incumbrance over or 


to make any transfer or make putni or any other kind of perma- 
nent settlement or any ijara settlement for more than 10 years, 
or do any acts injurious to the profits of the aforesaid debutter 
property and should he do to, it shall not stand valid.” 

It is obvious that the Thakur and Thakuranis had no material 


existence, by the names mentioned in the will, at the time of the 


testator’s deeth. They were not personified or visnalized, and 
if the case of Upendra Bural v. Hem Chandra Bural(1) was 
correctly decided, the gift or dedication of properties in favour of 
these deities was certainly invalid. It was there observed “if 
there was a gift to the icol, it was bad because there was 
no idol in existence at the time of his death; if there 
was a power to make such a gift the power was ineffective 
because, on the authority of Bas Mottvakoo v. Bat Mamoobat (2) 
we think that a power must be to convey to a person, who was in 
existence, either actual or in contemplation of law, at the death 
of the testator, and the idol to which the dedication is sought to 
have been made was not ther in existence." 

The learned Judges then proceeded to say, " the deity, no 
doubt, is always in existence, but there could be no gift to the 
deity as such, and there was no personification of the deity to 
whom the gift could have been made or who was capable of 
taking it." The same point was similarly decided by Mr. Justice 
Stanley in Rajamoye Dassi v. Troilokho Mokiny Dassi (3) and 
by Mr. Justice Stephen in Nagendra Nandini Dasst v. Benoy 
Krishna Deb (4). lfit were necessary to decide the point, we 

(1) (1897) L L. B. 25 Cale. 406. 


(2) (1807) I L. E 31 Boni. 709; T. B, 34 I. A. 98. 
(8): (1901) I, L. E, 39 Omlo. 30 (978). (4) (1902) L. L.R. 80 Oslo, 521, 
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should be disposed to accept the view of law which has prevailed 
since the earlier case of Durga Prosad Das v. Sheo Prosad 
Panda, (1) cited in the judgment of Mr. Justice Stanley. But, 
in our opinion, the widow is not competent to raise such a 
qtestion, or to have a construction of the entire will. The sth 
clause, of which she seeks construction, does not militate against 
her interest which is restricted to maintenance on the conditions 
specified in the r4th clause of the will In this view we are 
supported by the decision in Brinda Chowdhrani v. Radhica 
Chomdhrani (2) where it was said that a widow is entitled to 
maintenance and to bring a suit to have her maintenance made a 
charge upon the estate of her deceased husband. This case was 
distinguishéd by Banerji and Stephen JJ. in Garabini Dassi v. 
* Protap Chandra Shaka (3) But the learned Judges thought that 
they were entitled to took at the provisions of the will of the 
adopted son of the widow's husband in order to see if it really 
affected the right of the widow to maintenance, and, looking at 
the will, they said that it did not affect her right in any way 
whatever. It follows, in our opinion, that the widow!s interest 
must be restricted to her claim for maintenance, and that other 
questions regarding the construction of the will must be dealt 
with between the executor representing the estate and the 
adopted son who isthe beneficiary under the will. The adopted 
son, Daksliaja Mohan Roy Chaudhuri, never sought to have cons- 
truction of the will of Dakshina Mohan Roy Choudhuri, He 
is not entitled in his new capacity as respondent, to have cons- 
truction as against the executor who was a co-defendant in the 
suit as originally brought by the widow. The contrary view 
would enlarge the scope of the present litigation which, as we 
have said, must be restricted to the interest of the widow only. 

Coming then to the question of maintenance and residence 
we observed that the 14th clause of the will of Dakshina Mohan 
Roy Choudhuri was based on the assumption that his widow 
would adopt a son in accordance with the authority delegated to 
her by the second clause of the will, He having himself taken a 
son in adoption, by his codicil of later date, the r4th clause must 
be read subject to the codicil wherein he declared that “ should 
the aforesaid will made by me, contain any provisions contrary to 
this codicil, they shall be inoperative and the provisions of this 
codicil shall prevail." y 

(1) (1880) 7 0, L. R. 278. (3) (1885) I. Ls RB, 11 Calo. 493. 

SD g D (8)- (1800) 4 0, W., N. 602. 
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DIVIL. The 14th clause consists of four parts : “ (1) If, after my death, 
1908, my wife, the said Nagendra Bala Choudhurani, resides in my 
house at Madhupur or in my house at Benares, she shall, so 
r. long as she lives, get from my estate an' allowance of Rs. 125 
ma erhaale a month for her maintenance and for doing religious or .pibus 
Chowdhuran. acts. (2) Except receiving that fixed allowance, she shall have 
Casperas, J. no right to the debu/fer or other properties left by me, nor 
= shall she be able to interfere with the same in any way. 
(3) If, instead of residing in my house at Madhupur or in 
my house at Benares, she resides at Calcutta or ‘elsewhere, 
and does not adopt a son according to the directions contained in 
“para a of this will, or does not live a chaste life, she shall not get 
the aforesaid allowance, or any assistance or benefit from my 
estate, (4) If there be any disagreement between my said wife ^ 
and. my begotten son or adapted son, and if my wife like to live 
separately, in that case, if she lives at Benares she shall get two 
rooms either on the first floor or on the second floor of my 
Benares house to live in and. if she resides in my Madhupur 
"house, she shall construct four thatched huts within the compound 
of that house, which is surrounded by walls on all sides and live . 
in the same and she shall get from my estate reasonable expenses 
for the construction and repairs of those huts.” 
'The first sentence confers an absolute right to receive Rs. 125 
a month provided the widow resides in the testator's house at 
Madhupur orin his house at Benares. The second sentence 
takes away all right to the de&utfer and other properties, and we 
may observe that it precludes her from seeking a construction of 
the'sth clause as we have already held. The 3rd sentence has 
ceased to be operative because the testator himself adopted a son 
and the widow can not be visited with any penalty for omitting 
to comply with the wishes of her husband. The fourth sentence, 
also, appears to be inapplicab.e to the present circumstances. 
There is no disagreement between the widow and Dakshaja 
Mohan Roy Chowdhuri. But this sentence is important as 
showing that the testator desired his widow and adopted son to 
live in the same house either at Benares or at Madhupur, and . 
effect should be given to this very proper intention on the part 
of the testator when the question of his widow’s residence comes 
to be settled. 
It is unnecessary to consider the precise meaning of the term ^ 
u residence " ; whether exclusive residence or .the occasional use 
ofthe testator's house. would be sufficient compliance with the 
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provisions of the 14th clause: see Gyanandra Mohan Tagore ~. OrviL. 

« Raja Fotindra Mohan Tagore (1), On the facts, we agree with 1908, 
the Subordinate Judge in thinking that there is “just cause” p. T Nath Roy 
fos» the widow not to reside at Benares or at Madhupur, The t. 
testator's concubines areliving in the Benares house, and the Wigenavebeta 
Madhupur house is not fit for human habitation owing tothe Ohowdhurani. 
earthquake of 1897. One of the concubines is an old woman Caspore:, J. 
with a family; the other is a kakarin, and no Hindu lady could — 
live in the same premises with such persons consistently with her 
position and dignity. 

The most difficult question, however, is whether the widow 
can challenge the express provisions for her maintenance, It is 
unnecessary, for the purpose of the present litigation, to consider 
whether she could challenge the will if no maintenance at all had 
been allowed to her. It has been held in Debendra Coomar Roy 
Chowdhuri v. Brojendra Coomar Roy Chowdhury, (2) that a 
Hindu in Bengal may by will exclude his widow from her right’ 
toashare in his property on partition between her sons and ^ 
grandsons. But this is not the case here. Again, the right of a 
widow to maintenance can not be excluded by implication. This,’ 
also, is not the case here. As Mr. Mayne observes in his 
treatise on Hindu law and usage (7th edition, page 628) ' The 
right of a widow to her maintenance arises by marriage. It 
seems, therefore, contrary to principle to hold that by devising 
property to another the husband can authorise that other to hold 
it free from the claim which neither he himself nor-his heir 
could have resisted,’ and it seems, on the authorities, that a 
widow cannot be deprived of her right to maintenance by any 
provisions in a Dayabhaga will. 

But, in our opinion, these larger questions do not properly 
arise in the present case. Here there is a will of which probate 
has been granted, and we have to cons:rue that will and not to 
make a new will for Dakshina Mohan Roy Chowdhuri. The 
conclusion can not, in my opinion, be resisted that the amount 
of maintenance fixed by the testator Limself, which is not a 
nominal amount, and which is not contrary to any provision of 
Hindu law, can not be varied by the Court. But, I think that this 
Court is at liberty, in effectuating the wishes of the testator, to 
place a reasonable construction on the 14th clause of the will by 
compensating the widow for her inability to reside at Benares or . 
at Madhupur. She cannot reside at either of those places owing 
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to no fault of her own. The executor might no doubt make 

arrangements for the widow's residence. But this would be an. 
unsatisfactory solution of the difficulty, regard being had to the 

persistent litigation which has been going on, and it would prp- 

bably result in further disag-eement. Moreover, the 14th clause- 
does not contemplate that the widow should reside at Benares or 

at Madhupur apart from the adopted son ; and, as the adopted 

son Dakshaja Mohan is living in Calcutta, the widow may 

reasonably ask to be allowed to live near him. What then, 

would be a proper monthly sum to be paid to the widow to 

enable her to comply wita the intentions of her late husband ? 

The sum of Rs 125 per mensem is obviously inadequate. It 

was raised to Rs 320 by an crder of this Court during the probate 

proceedings, and, in the absence of anything to the contrary, 

that sum commends itself ta us as adequate. From the deposi- 

tion of Kumar Chandra Kishore Roy it appears that his mother 

received Rs. 50 a month, but she had not to pay house rent, 

wages of servants, and boarding expenses (page 232 of the paper 

book) The witness Bepin Chandra Roy Chowdhuri deposed 

that his mother received, besides maintenance, whatever was - 
needed at any time. Thereis abundant authority to show that 

a Hindu lady, in the position of the respondent Nagendra Bala 

Chawdhurani, is not obliged to live a life of asceticism. She is 

bound to perform various religious, social and domestic. 
ceremonies. She is not ent-tled to have subsistence or a starving 

allowance. The Subordinate Judge has fixed a monthly allowance 

of Rs soo which he arrived at on a consideration. of certain 

reported cases where there were no wills in the way fettering the 

discretion of the Court. H there had been no will in the 

present case, we would not have interfered with the discretion of 
the Court below though, ta a certain extent, the Subordinate 

Judge is wrong in taking into consideration the wants of the 

widow’s father and other relations. He has allowed Rs 50 

monthly on that account, and, in any event, this part of his 

judgment could not be susteined. 

In our opinion, the proper amount to be paid to the respon- - 
dent Nogendra Bala Chowdhurani is Rs 320 fer mensem. The 
excess over the sum of 125 allowed by ber husband being, in 
our opinion, due to her as compensation for her proved inability 
to reside at Benares or at Madhupur. 

The decree of the Court: below will be varied in accordance 
with our observations. The findings of the Subordinate Judge, 
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with regards to the dabuifer property and the other like provi- 
ions in the will, must be expunged. The result is that Nogendra 
Bala Chowdhurani will receive her maintenance and compen- 
sation from the 18th November 1905 at the rate of Bs. 340 per 
month during her lifetime from the estate of the late Dakshina 
Mohan Roy Chowdhuri, by whomsoever represented, that she 
‘shall not forfeit her right to that monthly aum for not living in 
the house at Benares or at Madhupur, and that she will have a 
charge upon the estate for the said monthly sum so Wei, 
The costs of this apppeal will come out of the estate, 

Coxe J—I agree that the allowance of Rs. 320 is suitable, 
that the widow has just cause for not living at Madhupur and 
Benares and that she has no cus stands for contesting the grant 
to the thakurs in this suit. But I am not prepared to admit the 
proposition that a Hindu husband has the power of limiting the 
amount of his widow's maintenance by will No authority has 
been shown us for this proposition and though there is no direct 
authority against it there is a considerable amount of indirect 
authority, It is well settled that the husband cannot deprive a 
chaste widow of maintenance altogether and the question arises 
whether this is because the Hindu Law directs that he shall provide 
for her maintenance or because her right of maintenance is a 
tight paramount or superior to his power of testamentary disposi- 
tion, It appears to me that the balance of authority is in favour 
of the latter view. It was laid down in Famna v. Machul Sahu (1) 
which was followed in Becha v. Molhna (2) that a husband 
could not deprive his widow of maintenance altogether and 
the ground assigned was that the wife isin a subordinate sense 
a co-owner with her husband in the whole of his property. Babu 
Golap Chandra Sarkar in his work on Hindu Law states that 
there cannot be any doubt that under Hindu Law a widow's main- 
tenance is a legal charge on the husband’s estate and though this 
cannot be said to bea correct statement of the law if it means that 
it is a charge that finds the property in the hands of persons who 
have purchased it honestly, without notice and without any 
attempt to defraud the widow of her rights, still there are 
numerous cases that lay down that in the hands of heirs, and of 
purchasers colluding with heirs to defeat the widow's rights, the 
property is charged with the widow’s maintenance. I may refer 
for example to the remarks of Wilson J. in Sorolah Dasi v. 


Bhooban Mohun Neoghy (3). 


(1) (1878) I, L. R, 2 AIL 815. ) (1909) I. L. B. 28 All, 88, 
(8) (1888) I. L, B. d Cale, 301. 
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If then a-husband cannot deprive a widow of maintenance, 
begause she is in a subordinate sense a co-owner with him in the 
property and her right -o maintenance is in a limited way a 


charge on the property, :t seems logically to follow that, he 


cannot limit its amount, Tt seems illogioal to say that when the 
question is whether the husband can deprive his widow of mainte- 
nance, her right to maintenance is superior ta his power of testa- 
mentary disposition but that when the question is how much 
the widow ought to have, his power to testamentary disposition 


: is superior to her right to maintenance, 


It is-trne, of course, that a husband can within limits lay 
down that his widow shall forfeit her maintenance if she does not 
live in the family house. This certainly, at first sight, seems to 


make her rights subject to his power of disposition. In the 


Calcutta cases on this point the question was whether the widow 
forfeited her rights under the will ona breach of the condition, 
and the question whether sae forfeited her rights under the law 
outside the will does not seem to have been considered. But in 
the Bombay cases it was lecided that she forfeited her rights 
altogether. At the same time it must be remembered that in the 
eyes of Hindus the family house is undoubtedly the proper place 
for the widow to reside, and the special right given to the husband 


to insist on her living there need not necessarily be regarded as: 


making the right to mainteaance entirely subject to the husband's 
power of disposition. 

It is true, too, that a husband can by will deprive his widow 
of a right to ashareon partitian. Debendra Coomar Roy Chowdhry 
v. Brojendra Coomar Roy Chowdhry (1). But that is quite a 
different thing to depriving her of maintenance and, in the 
case quoted, the latter rignt was admitted. 1 cannot, therefore, 
agree that a Hindu husband has the right to reduce the amount 
of a chaste widow's maintenance below the proper provision. That 
provision has to be calculated on (i) the value of the estate and (ii) 
the position and status of the deceased husband and the widow. 
Sreemutty Nettokissory Dossee v. Fogendro Nath Mullick (a). Y 
agree, however, that in calculating the amount due on the second 
consideration great weight shauld be attached toa statement in 
the husband's will, not as being a legal limitation of the widow’s 
tight but as evidence as to what a lady in the position of his 
widow should need. And Ithink the learned Subordinate Judge 
has not given sufficient consideration in this case to the husband's 


(1) 1890) I. L. B 17 Calc. 886 (3) (1878) L. R. 6 J. A. 55, 
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estimate of his widow's needs, I think the allowance of Rs. 320 
sanctioned by the Court of Wards which usually merely makes 
careful enquiries into matters of this kind is a reasonable 
allowance and may be granted. 

“It follows from the above remarks that in my opinion the 
widow's rights-are not in any way affected by the attempted grant 
to the thakurs and that she has no cus standi for questioning 
those grants in this suit. 


A. T. M. Decree varied, 


x 


Before Mr. Fustice Mookerjee. 
PRAYAD DAS AND ANOTHER 


v. 


MOHUNTH KRIPARAM.*. 


Shobaitship— Mohunth—Trangfor, power of—Superior and Subordizato Mati, 


relation of —Bleotion of Mohuxth—Oustom Gororning  Mutt— Conditional 
doores giving possession till a Mokuntk is daly installed, {f to bs paseed, 


A Mohwath of a muit can not transfer the right of management vested in 
him, though coupled with the obligation to manage in conformity with the trust 
annexed thereto, 

Rajah Vurmak v. Ravi Vurmak (1) and Gaana Dambana Y. Talu Pend: 
ran (3) referred to. E 

Where one mt is subordinate to another iri the sense that tho latter has 
the right of nomination of the MoAwath of the former, tho MoAwath of the 
former mati can not by a deed of transfer alionate his rights in favour of the 
Mohunih of his superior medi. 

There is no flxed tule which regulates the relation between a &uperlor and 
a subordinate mudi ; oven if a sudé is subordinate to another, it inust be 
governéd by its own rules of management, 

Kashi Baski Ramling v. CMiusibernath (8) and -Giyana Sanbandha v. 
Kandasami (4) rofarred to. E 

In the oase of sait tho custom governing the particular establishment bas 
to be proved, 

GreodÀaroe v. Mundokissore (5), Janohi Dabi v. Gopal (8) | and; Hutin Ramas 

Waga v. Parianayagwm (7) referred to, 

In the case of mutés, there is no uniform custom applicable to all sanis so 
far as the question of succession to the offloe of MeAuath is concerned, 

Vidyapurna v. Vidyanidhi (8) refered to, 

eA from A e No, 1421 of 1 
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(1) (1876) L. R. 4 I, A. 76. 
. (8) (1899) I. LOR. 28 Mad 371; L. B. 97 I A. 60. 
(8) (1878) 80 W. B. 217 P. O. (4) (1886) I. L. B, 10 Mad. 875.. 
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In cases in which a Mohuath is allowed by custom to nominate his suocomor 
by word of mouth or by & will, sush nominaHon is subject to the confirmation 
of the entire body of Sanyasis of Clfferent watts, who are invited to be present 
at the ceremony of installation when the now Afohwath js invested with the 
Chudder or the -obe of office. 


When no custom is proved end no authority in the outgoing Mohwnth 
to make a nomination is established, the Mohunts should be elected by all the 
Sansyasis of the institution. 


Madho Dass v, Kamta Das (1) and Mahanth Ramji Dass v, LachAw Dass(2) 
referred to, 

‘ Where the plaintiff has not asked for declaration of his rights to nominate 
a Mokwath for another aw, nor in the plaint stated preoisely the nature of the 
relations between the two wwtts but claimed title in himself on the basis of the 
Supardanama (which created no valid title in him in the disputed properties’, 
ho can not, at the appellate stage of tho case, be permitted to turn round and 
say that he is entitled to havo a d»cree for administration, to recover possession 
of the disputed properties and to keep such possession till a Mohuwnta has been 
appointed, 

Batkappayyer v. Poriasemi (E) distinguished. 


Appeal by the Defendants. 

Suit for recovery of properties, movable and immovable, 
belonging to a ms nnd several other wutis said to be subor- 
dinate thereto. 


The facts of the case and argument appear sufficiently from 
the judgment. E 

Babus Nalini Ranjan Chatterjee and Khetra Mohun Sen for 
the Appellarts. 

Babus Nilhmadhub Bose and Nanda Lal Banerji for the 
Respondent. 

C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.— This is an appeal on behalf of the defendants 
in an action commenced against them by the plaintiff-respondent 
for recovery of properties, movable and immovable, belonging to 
the Madhubani suf and several other mutts said to be subor- 
dinate thereto. The case for the plaintiff as stated in the plaint is 
that he is the Mohunth of the Patiala mutt in the Punjab ; that the 
Mohunths af Madhubani rit receive chudder or robe of office 
from the Patiala muff at the time of their installation ; and that the 
properties of which he claims to recover possession were acquired. 
by the Mohuntbs of the Madhubani muli, the last of whom 
Mohunth Ganga Das transferred all his rights tothe plaintiff by a 


(1) (1878) I. L R. 1. AIL 689, (3) (1902 70, W.N. 145. 
(8) (1890; LL. By 14 Mad, 1. 
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document called a supardanama on the 15th December, 1903. 
The defendants are alleged to be trespassers who had been 
originally appointed as agents by Mohunth Ganga Das when in 
1901 he went on pilgrimage, and upon his return, had refused to 
deliver possession to him. The plaintiff therefore seeks for decla- 
ration of his title based upon the supardanama and asks for re- 
covery of possession of the properties belonging to the Madhubani 
mutt and to the mutts subordinate thereto. The defendants 
resisted the claim of the plaintiff upon various grounds amongst 
which it is sufficient to mention that they denied that the 
plaintiff had acquired any valid title under the document which 
is the foundation of his claim. They also alleged that the mutt 
was under the management of Babu Nanak Pershad and they 
had acted as his agents for over eight years. The Court of first 
instance held that the plaintiff had no title to the disputed 
properties under the sugerdanama inasmuch as the Mohunth of 
the Madhubani mutt had no disposing power over the properties, 
In this view of the matter the learned Munsiff dismissed the suit. 
Upon appeal the Subordinate Judge has reversed that decision, 
In his opinion the main question in the case was, what was the 
custom and practice in the selection and appointment of Mobunth 
for the Madhubani murt and whether in that respect the Madhu- 
bani mut was part of and subordinate to the Patiala mutt, He 
answered this question in favour of the plaintiff. He also found 
that the defendants originally came into possession of the disputed 
properties as agents of the last Mohunth Ganga Das and that 
they had no title to continue in occupation after his death. As 
regards the deed of supardasama upon which the claim of the 
plaintiff is based, he held that it was operative inasmuch as it was 
in substance a resignation of the office of Mohunth and of the 
charge of the trust properties to the appellant as the superior of 
the endowment and the chief controlling authority in whom the 
trust properties were really vested, The Subordinate Judge 
also held in the alternative that the supardanama could ba 
construed as a deed whereby the last Mohunth Ganga Das retired 
and practically nominated the appellant to be the superior 
Mohunth of the Madhubani mutt, In this view of the matter, 
the Subordinate Judge made a decree in favour of the plaintiff, 
against which the defendants have appealed to this Court, 
During the pendency ofthe appeal one of the defendants has 
died without leaving any legal representative and the appeal has. 
been heard at the instance of the surviving defendant, The, 
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decision of the Subordinate Judge has been challenged, sub- 
stantially, on two grounds; namely, frst, that the question 
which is described by the Subordinate Judge as the main queation 
in the case was never raised in the Court of first instance and 
that the decision ofthe appea! ought not to have been made tó 
depend upon the decision of such a question ; secondly, that the 
Subordinate Judge has misuncerstood the legal effect of the 
supardanama under which i: ought to have been held that the 
plaintiff had acquired no valid title to the properties in question. 
In my opinion each of these contentions is well-founded and 
must prevail. 

In support of the first cortention of the appellant, reference 
has been made to the plaint, an examination of which manifestly 
shows that the claim of the plaintiff is based upon the deed 
executed by Mohunth Ganga Das on the 15th December 1903. 
No doubt, it is stated in paragraph 2 of the plaint that the 
Mohunths of the Madhubani mutt upon their installation get the - 
Mohunth's chudder from the Patiala Mohunth, but it is nowhere 
suggested that the muli at Madhubani is part of and subordinate 
tothe Patiala mutt. The general question which was raised by 
the Subordinate Judge asto the custom and practice in the 
selection and appointment of Mohunth for the Madhubani mutt 
and whether the Madhubani pusi was a part of and subordinate 
to the Patiala mut, is not covered by the second and third issues 
raised in the case. The learned Subordinate Judge appears to 
have appreciated the difficulty and this is clear from the language 
he uses, namely that “the question was suffictently indicated by 
the second and the third issues framed by the lower Court." I 
must hold consequently that the general question of the subor- 
dination of the Madhubani matt tothe Patialla mutt does not 
properly speaking arise upon the plaint. It is not necessary 
however to rest the decision ‘cf this appeal on this ground, 
because, in my opinion, the zppellant is entitled to succeed on 
the merits, ` 

The second ground upon which the decision of the 
Subordinate Judge is challenged is that the deed executed by 
Mohunth Ganga Das, called the supardanama did not create any 
valid title in favour of the plaintiff and that the plaintiff is not 
entitled on the basis thereof to recover possession of the dis- 
puted properties. In my opinion the plaint makes it abundantly 
clear that the title of the plaintiff is based upon the sugdrdanama 
and the sudardanama alone. There is no allegation in the 
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plaint that the plaintiff is entitled to sucoeed on the basis of any 
title independent of the supardanama, The plaintiff does not 
allege that the relation between the Patiala mnit and the 
Madhubani mutt was of such a character that the Mohunth of the 
former muli was entitled as the head of the superior mutt to 
recover possession of properties belonging to the latter mud 
and also of all muffs subordinate thereto. If the plaintiff had 
based his claim on any such allegation, the relationship between 
the two mutts ought to have been specifically alleged and put in 
issue. The plaint however is entirely silent upon this point, and 
I have no doubt that the title of the plaintiff must be determined 
upon reference to the sugardanama and the supardanama alone. 
The supardanama states that Mohunth Ganga Das was a disciple 
of Mohunth Sath Narain Das, that the mutts mentioned in the 
document were acquired by Berhan Bilas Das who was a chela 
of the Mohunth of Patiala, that the Mohunths of the Madhubani 
mutt were appointed under the orders of the Mohanth of Patiala, 
and that the chudders used to be granted to them on the occasion 
of their installation, The deed then recites that the executant 
was very ill and apparently unable to carry on the duties of the 
endowment specially as he had no chelas or Guru Bhats t.e. chelas 
of his spiritual preceptor. He therefore conveyed and entrusted 
to the present plaintiff, the Mohunth of the Patiala mutt, the 
properties of the Madhubani mutt and of the several subordinate 
mutts mentioned. The deed concludes that the Mohunth of the 
Patiala mutt would be at liberty to deal with the properties in 
any way he liked and to manage them as the Mohunth. It is 
quite clear therefore that -under this document the executant 
renounced all his rights as Mohunth and conveyed whatever 
interest he had in the properties of the mutt to the grantee. 
The question consequently arises, whether a transfer of this 
description is valid and operative under the Hindu Law. Now 
it is settled beyond the possibility of all controversy that a 
Mohunth of a mutt cannot transfer the right of management vested 
in him, though coupled with the obligation to manage in 
conformity with the trusts annexed thereto. It is sufficient to 
refer to the decisions of their Lordships of the Judicial Committee 
in Raja Vurmah v. Ravi Vurmah (1) and Gnanasambanda v. Velu 
Fandaram (2). In the second of these two cases, it was stated by 
Sir Richard Couch that an assignment by the manager of a mutt 


(1) (1876) L. R. 41. A 70. 
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of the right of management thereof was beyond his legal compe: 
tence under the common law of India, and that in the case before 
the Judicial Committee no ovstom to do so had been established. 
This principle is based upon the obvious ground that if an offiee 
to which are attached essentially the conduct of religious worship 
and the performance of relig-ous duties were held to be transfer- 
able, the very object of'the religious foundation might be defeated. 
The learned vakilfor the respondent did not controvert this 
position, but he argued that as the transfer in this particular 
case had been made to the head of the mutt to which the 


‘Madhubani mutt was in a sense subordinate, the transfer was 
operative. In my opinion, there is no foundation for this conten- 


tion, In the first place, as Ihave already stated, no specific 
allegation was made in the plaint as to the precise relation 
between the Patiala mutt end the Madhubani mut. Io the 
absence of any such allegation, it is impossible to bold that asa 
matter of law the Mohunth of the Madhubani mutt is entitled to 
transfer the Mohunthship of the Madhubani mez? and the title 


-to all the properties belonging thereto, to the head of the Patiala 


mutt, As has been repeatedly pointed out by their Lordships 
of the Judicial Committee,in the case of mutts the custom governing 
the particular establishment hasto be proved. See Greedharee 
v. JVundokissors (1), Janokt Debi v. Gopal (2) and Muttu 
Ramalinga v. Perianayagum (3). In the case before me, there 
is a special reason why this rule should be observed. The 
Madhubani mri is an endowment of recent origin. In all 
probability, there is uo ancient custom which may be regarded as 
enforceable in iaw. It would be necessary, therefore, to determine 
the precise relarion between the Madhubani mutt and the Patiala 
muti, ifthe one is really subordinate to the other, by reference 
to the rules, laid down by the founder. In the second place, in 
the case of merits it is well established that there is no uniform 
custom applicable to all mutts so far as the question of succession 
to the office of Mohunth is concerned. As was pointed out by 
the learned Judges of the Madras High Court in Vidyapurna 
v. Fidyanidis (4), "In mos: cases the successor is ordained 
and appointed by the head of the mutt during his own life time, 
and in default cf such nomina-ian, the nomination may rest with 
the head of some kindred institution, or the successor may be 

(1) (1867) 11 IL 1. A. 405, 

(3) (1882) L. P, 10 I, A. 82, 1 L. R 9 Oalo, 760 ; 18 O. L., R. 30. 

(8) (1874) 1 Mac, I. A, 309 (4) (1908) I. L, R, 27 Mad, 485 ut 457, 
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appointed: by election by the disciples and followers-of the nrutt, 
or in the last instance, by the court as representing the sovereign." 
It is’ well-known however that in casesin which a mohunt is 
allowed by custom to nominate his successor by word of the 
mouth or by a will, such nomination is subject to the confirma-' 
tion of the entire body of sannyasis of different mutts who are 


invited to be present at the ceremony of installation, when the’ 


new Mohunth is invested with the chudder or the robe of office. 
In cases in which the Mohunth has no power of nomination, he is 
sometimes elected by all the saanyasts of the mutts of his order. 
It may be taken as a general rule that when no custom is proved 
and no authority in the outgoing Mohunth to make a nomina- 
tion is established, the Mohunth should be elected by all the 
sannyasts of the institution. Madho Das v. Kamta Das (1) 
and Mahanth Ramji Dass v. Lachhu Dass (2). Even if we assume 
therefore that the Madhubani suit is subordinate to the Patiala 
mutt in the sense that the Mohunth of the Patiala mutt has the 
right of nomination of the Mohunth of the Madhubani suff, it 
does not follow in the least that the Mohunth of the Madhubani 
muli is entitled by a deed of transfer to alienate his rights in 
favour of the Mohunth of his superior mutt. It may be observed 
that there is no fixed rule which regulates the relation between a 
superior and a subordinate mutt ; even if a mutt is subordinate 
to another, it must be governed by its own rules of management. 
See Kashi Baski Ramling v. Chitumbarnath (3) and Gryana 
Sambandha v. Kandasar (4). The claim which has been set up by 
the learned vakil for the respondent, on behalf of the Mohunth of 
the Patiala mutt is, in my opinion, of an exceptional character, 
and is not supported by any authority to which my atten- 
tion has been invited. That claim is that it is open to the 
Mohunth of the subordinate mutt to transfer the mutt and its 
properties to the Mohunth of the superior mutt, so that the one 
may be merged completely in the other and the Mohunth 
of the superior muit may not only continue as such Mohunth 
but also become practically the Mohunth of the subordinate 
mutt. I have not been able to trace any authority which 

rts such a position as this, It is admitted in the case before 
me that Ganga Das, the last Mohunth of the Madhubani mutt, 
died shortly after he executed the deed of sufardanama on the 
15th December 1903. Since then, it is stated, no steps have 
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been taken for the appointment of his successor. If the case of 
the plaintiff be true, he ought to take the initiative in this matter. 
He has obviously no title to the Madhubani murt under the deed 
of supardanama, and the proper course for him! to pursue is to 
get a suitable person appointed as the Mohunth of the Madhubani 
mutt, When such appointment has been made, it will be for the 
new Mohunth to bring an action against the defendants to eject 
them from the properties of the endowment. 

As a last resort, the learned vakil for the piara po ndane 
suggested that a conditional decree should be made in his favour, 
giving him possession of the praperties to be retained by him till 
a Mohunth is duly installed. In support of this suggestion, 
reference was made to the case of Sathafpayyar v. Periasrami (1). 
That case, however, is clearly distinguishable as it was treated 
in substance 2s a suit by the representative of the founder 
of a private endowment for removal of the Mohunth on the 
ground of misconduct and for administration of the trust pro- 
perties. The scope of the present litigation is entirely different. 
The plaintiff here has not asked for declaration of his right to 
nominate a Mohunth for the Madhubani mui. He has not in 
the plaint even stated precisel7 the nature of the relation between 
the two mutts. He has claimed title in himself on the basis of 
the sufardanatia, which clear:y creates no valid title in him in 
the disputed properties. He cannot now be permitted to turn 
round and say that he is entitled to have a decree for adminis- 
tration, to recover possession of the disputed properties, and to 
keep such possession till a Mohunth has been appointed. As I 
have already explained, as soon as the last Mohunth of the 
Madhubani mutt died, steps ought to have been taken to get 
a suitable person installed # Mohunth, and I cannot appre- 
ciate upon what footing the plaintiff may be allowed to succeed 
on the assumption that at some future time a Mohunth may 
possibly be appointed. Besides, no such suggestion was made 
in the Court below, where it was argued on the contrary 
that the plaintiff was entitled to treat the Madhubani mutt as 
merged in the Patiala mutt by virtue of the sufardanama. The 
result, therefore, in my opinion, is that this appeal must be 
allowed, the decree of the Subordinate Judge reversed, and the 
decree of dismissal made by tke Court of first instance restored. 
Under the circumstances of the case, each party will bear his own 
Costs of the litigation, in all the Courts. 


A. T. M. VIN Appeal decreed, 
(1) (1890) 1 L. B. 14 Mad. 1. at 18, 
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CRIMINAL REVISION. 





° — Before Mr. Fustice Brett and Mr. Fustice Ryves. 


SRIMATI ATARMANI DASI 
v. 
THE CORPORATION OF CALCUTTA.* 


Caloutia Municipal "Act (LIT of 1599 B. C.) Secs. 400, 408, 408 — O(Noers. who 
should inspoot bustes or submit reperit — General Commtitoe, power af —Sub- 
Committee's power to sanction amendmort of tho original slan—Road, 
deflection of—Schens to affect woocttarg tmprovemont—~Notioo—Owzere, 
duty ef. 

Under section 406 of the Oaloutta Municipal Act, an inspection of the 
bustos in which the premises belonging to the petitioner are situato, was made 
and a standard plan was prepared on s report of a Medical Offloer, an officer 
of the Corporation and an Engineer who was not an officer, 

Held, that the plan was not bad in law, The section does not require that 
Engineer should be a permanent Municipal Officer, 

Under section 408 of the Oalontts Municipal Act a notice was served upon 
all the owners of land of a busss, One of the owners objected to & certain 
proposed road in the standard plan going in a certain direction, on which the 
Sub-committee decided that the road be deflected and the standard plan thus 
modified was approved by the General Committee, The petitioner was then 
served with a notioe under section 408 to carry out the improvements according 
to the standard plan so modified, but was prosecuted for non-compliance. 


Held, that the petitioner was not entitled to a fresh notioe with regard to, 


the deflection of the road in order to urge her objections to the deflection before 
the General Committee, i i 

The law contemplates that all persons interested will be present before the 
Sub-committee and will present not merely their own objections to the scheme 
but also any objection which they may have to any modifloation of the scheme 
on the objections raised by others. x 

It is not impossible that the deflection of the road may be an improvement 
on the orginal plan, but that in itself is not auffücilent under the law to 
invalidate the proceedings of the General Committee if the whole scheme was 
one calculated to effect & necessary improvement in the land oovered by 
tho bustos. 

The Caloutte Municipal Act gives the General Committee full discretion to 
proceed either under section 406 or under section 400. - 

The Snob-committes has power under the OalJoutta Municipal Act to sanction 
any amendment of the original plan even though it be merely to avoid expense 
and not for the purpose of improving the buste. 


Application for revision. 


* Ortminal Revision No, 811 of 1908, against the order of A. L, Mukerji, 
Baq., Municipal Magistrate of Calontta dated the 17th July 1908. 
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The facts material to the report briefly stated were as 
follows :— 

The General Committee of the Calcutta Corporation defined 
the external limits of the ewsies at 34 Corporation Street and 
took action under section 406 of the Calcutta Municipal Act. 
They caused the inspection of the dustee by two officers—the 
District Medical Officer and the Civil Engineer, who was not a 
permanent servant of the Municipality—who submitted a report 
(Ex. 4) along with a standard plan (Ex. 5). Notices were then 
issued on all the owners of the land of the bustee including 
Asmutennssa Bibi, the vendcr of the petitioner. On objections 
by the petitioner's vendor and one Abdul Samad, her neighbour, 
a Sub-Committee decided that a certain proposed road in the 
original plan should be deflected so as to save the masonry 
buildings of Abdul Samad. The original plan with this modifica- 
tion was approved by the General Committee on the 29th July 
1904 anda written notice under Section 408 was then served 
upon the petitioner’s vendor, Asmutennessa Bibi. Asmutennessa 
was prosecuted for non-complance but acquitted, as she had sold 
the bustee to the petitione-. The General Committee then 
caused a written notice under section 408 to be served upon the 
petitioner and she. was prosecuted for non-compliance but, 
acquitted on the ground that the standard plan, containing an 
unauthorised modification, wes not the standrd plan as approved 
by the General Committee. The mistake was rectifed and the 
matter was placed before the General Committee and the issue 
of a fresh notice under section 408 upon the petttioner was 
ordered. A notice was then served upon her but she failed to 
comply with the requisition. Hence a prosecution was started 
against her. 

The defence contended that the requisition in question was 
not lawful on the following grounds :— 

(1) The plan was prepared so far back as 1904 ; 80 many 
years have gone by that the proper course would have been 
àction under section 400 and rot under section 406. 

(2) Defendant's portion of the dustes is not overcrowded 
with huts and action under section 406 is not justifiable. 

(3) The Engineer appointed undersection 406 not being an 
officer of the Corporation, ths report submitted by him and-the 
Medical Officer of tke Corpora-ion is bad in law. 

(4) The approved Standerd plan (Exhibit 11) having been 
prepared in 1907 can not be said to have been prepared within 
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six months after the receipt of the report which is: dated 
2nd February 1904. 

' -($) The deflection of the road as ordered be: the General 
Committee not being an improvement the approved Standard 
plan is opposed to the spirit of the law and should not be 
accepted by the Court. ; 

The Municipal Magistrate of Calcutta overruled all the 
above objections, convicted the petitioner under sections 408 
and 574 of the Calcutta Municipal Act and sentenced her to pay 
a fine of Rs. 25. 

The petitioner then moved the High Court and a rule was 
issued on the Municipal Magistrate to: show cause why the 
conviction and sentence should not be set aside on the ground 
that the objections of the petitioner were not heard before the 
modified plan was approved by the General Committee under 
the provisions of section 407 of the Municipal Act and gena 
that the conviction does not appear to be good in law. 

Mr. Stokes ( Counsel) and Babu Manmatha Naik Mukerjee 
for the Petitioner. 

Mr. B. C. Mitter (Counsel) and Babu Debennra Chandra 
Mullick for the Opposite Party. 1 Ge Ms 

The judgment of the Court was as follows :— 

The rule in this case was obtained by the petitioner upon 
the Municipal Magistrate of Calcutta to show cause why the 
order convicting the petitioner under sections 408 and 574 of the 
Municipal Act and sentencing her to pay a fine of Rs. 25 should 
not be set aside on the ground that the objections of the peti- 
tioner were not heard before the modified plan was approved by 
the General Committee under the provisions of section 407 of 
the Municipal Act and generally that the conviction does not 
appear to be good in law, 

The case in support of the rule has been very ably argued 
by the learned counsel, but after reading the explanation of the 
Municipal Magistrate and hearing the learned counsel in oposition 
to the rule, we hold that it is not a case for our interference and 
that the rule must be discharged. 

It seems that under the provisions of section 406 of the Muni- 
cipal Act, an inspection of the bustee in which the premises be- 
longing to the present petitioner are situated, was made and x 
standard plan was prepared on a report ofa Medical Officer and: 
an Engineer. The Medical Officer was an officer of the Serpong, 


but the Engineer was not, . os 
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It is argued in support of the rule that the Engineer ought 
also to have been a servant of the municipality. The contention 
does not appear to us to be sound. The terms of the section do 
not appear to us to be sound. The terms ofthe section do not 
require that that officer should be a permanent municipal officer 
and section 83 of the Act provides that a person appointed for a 
special purposs is a municipal servant: Notices were afterwards 
issued on all the owners of the.land of the bustee including the 
vendor of the petitioners. Objections were made by the peti- 
tioner’s vendor and also by her neighbour Abdul Samad, The 
latter's objection was that the proposed road passed through his 
masonry building. His objection with that of the petitioner's 
vendor and others were heard by the Sub-Committee on the 14th 
July 1904 and a decision was arrived at that the course of the 
road should be deflected so as to avoid the masonry buildings. 
The modification of the original plan was approved by the 
General Committees on the 29th July 1904. 

It has been argued that a, fresh notice should have been 
served on the owner of the house, the petitioner’s vendor and 
her objection to the deflection of the road heard as it injuriously 
affected. her property. There is nothing however in the law 
which requires the adoption of this procedure and apparently the 
law contemplates that all persons interested will be present before 
the Sub-Committee and will present not merely their own objec- 
tions to the scheme but also any objection which they may have 
to any modification of the scheme on the objections raised by 
others. The deflection was no daubt made at the expense of the 
petitioner’s vendor and it may have inflicted a serious hardship 
on her. But it seems to us that it was her duty at the time 
when the matter was before the Sub-Committee to have ascer- 
tained, what the various objections of other persons were and 
then to have opposed the objection which was made by Abdul 
Samad. 

It has however been argued that the deflection of the road 
approved by the Sub-Committee was sanctioned merely to avoid. 
expense and not for the purpose of improving the bustee and 
therefore it was not an act which the Committee were empowerd 
to do under the Municipal Act. The Municipal Magistsate in 
dealing with this question seems to-have been of opinion that the 

- deflection of the road was not an improvement on the original 
plan, but he held that the Sub-Committee had power under the 
Act to sanction amy amendment of the original plan and therefore 
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that it was not open to him in the case before him to hold that OgrTNAL. 

the action of the Sub-Committee was illegal. In cur opinion 1908. 

the view taken by the Magistrate is correct. Srimati Atarmani 
+ The petitioner's vendor was served on the rst December Dasi 

1904 with a notice to carry out the improvements according to The Corporation of 

the revised plan. On the 15th March 1905, she sold the premi- Calcutta, 


ses to the petitioner. Meanwhile, a prosecution for failure to 
obey the notice had been instituted against the petitioner's 
vendor and when that case came on for hearing on the 15th “May 
«1905, it was dismissed on the ground that the vendor's interest in 
the premises had been sold to the petitioner. By an order of 
the General Committee a fresh notice under section 408 was then 
served upon the petitioner on the 7th September 1906 and in 
consequence of her failure to carry out the improvements, a 
prosecution against her was instituted in April 1907. On the 
31st May 1907, she was acquitted on the ground that the plan 
according to which she had been directed to make the improve- 
ment did not correspond with the plan sanctioned by the 
General Committee after modification on the 29th July 1904. 

It appears that some officer of the Municipality had. on his 
own responsibility inserted in the plan a privy by the side of the 
road. The case again went back to the General Committee and 
by an order of that body the unauthorised addition to the plan 
was struck out and it was ordered that a fresh notice be issued to 
the petitioner to carry out the improvements to her premises in 
the bustee according to the original plan as passed by the General 
Committee on the 29th July 1904. The notice was served on her 
on the z6th September 1907 and on the 13th May 1908 she was 
convicted and sentenced to pay a fine of Rs, 25 for her failure 
to carry out the improvements as directed in the notice, 

It has been argued in support of the Rule that in this case 
there was no real urgency for the improvements af the bustee 
and that the Municipal Committee ought notto have proceeded 
under section 406 of the Act but under section 409. It seems, 
however, tous that the law gives the General Committee full 
discretion to proceed under either of the two sections and there 
are no materials which would justify us in holding that there was 
on tbe part of the Commissioners any intention to evade the 
provisions of the law, 

The petitioner has been rather unfortunate in having š 
purchased the premises after the revised plan had been sanctioned 
and apparently without ascertaining that any change in thg 
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original plan had taken place, It is also not impossible that the 
deflection of the road may not be an improvement on the 
original plan, but that in itself is not sufficient under the law to 
invalidate the proceedings of the General Committee if the 
whole scheme was one calculated to effect a necessary improve: 
ment in the land covered by the bustee, The petitioner's case 
may be a hard case, but it is rot in our power under the law to, 
interfere. 
The Rule i therefore discharged. 
A. T. M. Rule discharged. | 


^ 
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APPELLATE CIVIL. 


Before Sir Francis William Maclean, K.C. 1, E, Chief Justice 
and Mr, Fustice Geidt. 


. ISMAIL KHAN MAHOMED 
U, 
DN NANI GOPAL MUKERJI, 
ONE OF THE EXECUTORS TO THE ESTATE OF LATE | 
BABU AKHIL CHUNDER MUKERJI AND OTHERS.” 


Root moni, suit for— Onus Ie pri na SPERM Qf holding— | 


Where the plaintiff claims to eject the defendants from the land on the 
ground that they are merely tenants-at-will, the onus lies on the defendants to 
substantiate that they have s permanent interest in tho land, R 

The absenoe of words importing the heriditary character of the tenure may 
be supplied by the evidenca of long and uninterrupted enjoyment, and of the 
descent of the tenure from father to son, where thaf hereditary oharaoter may 
be legally presumed. i à 

Gopal Lali Thahoor v. Teluch CAunder Hal (1) and Raja Satyasaran 
Ghesal v, Mohesh Chandra Mitter (2) followed. 

In a case where the following facts were found, ris. the pomsession aba 
uniform rent for some hundred years, the property descending from father to 
son, various transfers many of them reocgnised by the landlord, the erection 
of pwoos buildings, the improvements at much cost, and all this with the 
knowledge of the landlord's agenta and no attempt to eject or to enhanoe tha 
rent for all those years, the presumption of the permanency of the holding 
may legally be made. 

A permanent tenancy is not destroyed by the acceptance by a purchaser 
of the holding of a mutation potta containing no express words importing the 
permanenoy of tho holding. ` 

The words “Mutation is being made in substitution of the heirs of Bhagwan” 
in the mutation patta mean, that the pala was executed not for the purpose of 
destroying the old permanent tenure and creating a tenancy-at-will, bnt simply 
with the object of affecting a mutation of names in the proprietor's aherfsta. 

Where a mutation pota rofers to an old potita creating « permanent holding, 
for the purpose of showing a proportionate rent and treata the taker as the then 
existing tenant and not oreating him “a new tenant by virtue of that potta, 
that gotta is a confirmatory one. f f 

Appeals by the Plaintiff. 

Suita for possession after ejectment of the defendants. 

The facts of‘the case and arguments appear sufficiently from 
the judgment. | | i 


* Appeals from Original Deorees Nos. 821 of 1900 and 822 of 1801 oat 
the deorees of Babu Bashi Bhusan Ohowdhary, Offlolating Subordinate Tage 
Second Oourt of 24-Perganaa, dated the 28rd Jnly 1900. 

(1) (1805) 10 M. L A. 188 at 191 ; 8 W. R. P.O, 1 a68, 
(3) (1809) 3 B.L.B.P.O. 33 at 28 ; 12 M.T.A, 263 at 968 ; 11 W.R P.O, 10 at 11, 

+See alo Robert Watson; & Oo. Ld. e. Badha Nath Singh, (1906) 10, L, J 

BTg at 5T6—Rep.] : 
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Mr. O Kinealy, Moulvi Sved Shamsul Auda and Babu Charu 
Chandra Ghose for the Appellant. 


Babus Nilmadhub Bose and Umakali Mukerji, Dr, Asutosh 


Mookerjee and Babus Foy Gopal Ghosha and Nilmani Mukesji 
for the Respondents. 
C. A. Ve 


The judgment of the Court was delivered by 


Maclean C. J.—These ars two appeals from the decrees of 
the officiating Subordinate Judge of the Twenty-four Pergunnahs, 
and they relate, one to a parcel of land containing one biggah 
and seventeen cottahs, and the other to a parcel of land contain- 
ing eight cottahs, in Kidderpore, which is a suburb of Calcutta. 
Both cases were heard together in the Court below, and, one 
judgment governs the two, and, the same procedure has been 
adopted before us. 

The plaintiff claims, as an zyaradar, under the Muiwalk of 
the Hughli Zmazswbarah, to eject the defendants from the lands 
Ihave mentionsd, after notice to quit. The plaintiff says that 
the defendants gre merely tenants-at-will whilst the defendants say 
that they are permanent tenan-s with heritable and transferable 
right in the lands, and, they are mot liable to be ejected. If the 
defendants were only tenants-at-will, the sufficiency ofthe notice 
to quit has not been challenged. The real question in the suits 
15 whether the defendants have a permanent interest in the lands 
and are permanent tenants or cnly tenants-at-will. 

Inthe Court below it was urged that the property was 
wakf property, and, that, inasmuch asthe lease under which 
the plaintiff held was an fara lease for the years, renewable 
at the end of that period for twenty years, it was bad under 
Mahomedan law. We need not go into that : for, both sides are 
now agreed that it was not wak; property, but a trust property, 
having regard to the letter of the 24th of February 1876 from 
the Commissioner of Burdwan, and that the Mutwas held it 
merely as a trustee, It has, however, been urged before us that, 
as such trustee, he had no power to grant the plaintiff such a 
lease as that under which the plaintiff now claims ; that such a 
lease is bad in law, and, that, consequently, the plaintifl has no 
title, and is not competent to maintain the present suit ; and, that 
the lease is void. We do not think, however, that we can 
properly go into such a case in the present suits, having regard 
to the view we take on the merits, 
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Proceeding now to the merits, it is for the defendants to 
substantiate that they have a permanent interest in the lands, and 
they attempt to do so in this wise. It is not, we think, necessary 


to refer to the entry of the ;ummabundi of 1783, or to the subse-~ 


quent kobalas by which Bhugwan Mundle acquired certain 
interests in the two biggahs and five cottahs of land, documents, 
however, which support the defendants’ case : itis sufficient to 
refer to the potah of the 8th of September 1813. Under that 
pottah the land in question in the two suits, namely, two biggahs 
and five cottahs, was leased to one Bhugwan Mundle at an aggre- 
gate rent of Rupees 9, annas 9 and 6 gundas; and, it has not 
been disputed by the plaintiff, that, having regard to the terms of 
that po#ah, it created a permanent holding. In the Court below 
this pottah was attacked by the plaintiff as not being genuine. 
But the Court below. held it to be geninue, and that finding has 
not been assailed before us. Bhugwan Mundle in whose favour 
this pofiak was executed, was the head of the family, and, 
with his brother Bharat Mundle, was in joint possession of the 
property comprised in the $o##ah during their lives. They died. 
Bhugwan's share passed to his two widows Moni Dassi, and 
Bhoirobi Dassi, and Bharat’s share to his widow Panchi Dassi. 
On the 15th of October 1835, these ladies sold eight cottahs of the 
land in dispute to one Mirtonjoy Safooi for Rs, 200 treating the 
property as comprised in a permanent holding. There is no re- 
ference in this kobala to the portak of 1813, but the obala contains 
these words: " Bringing the aforesaid land with Amlak (appur- 
tenances) trees into your possessioh and use, acquiring title and 
getting the aforesaid land transferred from the name of the afore- 
said husbands of us Moni Dassi, and Bhoirobi Dassi to your name 
in the sherista of the proprietor of the land, and paying year 
after year the rent of the aforesaid eight cottahs of-land at the 

former usual rate, you and your sons, grandsons, &c. continue to 
enjoy and hold possession of the same with felicity." The words 

“ getting the aforesaid land transferred from the name of the 
aforesaid husbands of us Moni Dassi and Bhoirobi Dassi to your 
name in the sherista of the proprietor of the land," appear to^ us 
to be important, having regard to what was done subsequently. 
On the sth of November 1835 the landlord granted a pottah, and, 
Mirtonjoy executed a kabuliyat relating to these eight cottahs. 

On the aoth of October 1835, the widows sold the remainder of 
the land, (one biggah and seventeen cottahs), to one Ramdhone 

Sircar for Rs, 650 by a kobala, and, the terms of that &oja/a ara 
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substantially identical with those of the Aobala to Mirtonjoy ; and, 
on thé 21st of October 1835, 3amdhone Sircar obtained a pottah 
of his land from the proprietcr. The £aóuityat, relating to this 
one bigga and seventeen cottahs of land, which, in the ordinary 


. Course, would be with the plaintiff, has not been produced. It is 


important to notice that this so#ah contains the words, ** accord- 
ing to the old po.tas,” words which can only refer to the pottah 
of 1813. On the agth of May 1838, Ramdhone Sarkdr sold: his 
one biggah and seventeen cottahs of land for 375 Rupees to Ram 
Coomar Mondal and Jadub Mondal, and in or about January 
1839 a pottah and a Aadultyat :n relation to this land were inter- 
‘changed. It is not necessary to trace the subsequent title. Both 
plots of land have been dealt with in various ways from 1838 
down to the date of this suit Ly transfer or otherwise, and both 
plots of land now belong to the defendants. The same rent has 
‘been paid for the land since 1813, and, substantial brick build- 
ings have been erected upon it, and tanks filled up. 

The contention of the plaintiff is that the defendants cannot 
Eo behind the go#fahs of October 1835 and 1839, and, that upon 
the construction of those documents, a mere tenancy-at- -wil was 
‚created. 

The defendants say that thase documents were executed not 
with the object of determining the permanent holding which was 
created under the PoAaA& of 1813, and which was dealt with by 
the widows in their sales as a permanent holding, but tbat they 

-were only executed for the purpose of effecting a mutation of 
names in the serrshta of the landlord, that they were merely 
confirmatory pattaks, and that, at any rate, in the foifa of the 
21st October 1835, there was a recognition of thé old gottak of 
1813, and in shart that they were A&aria pottahs, that is potiaks 
of mutation. It is highly improbable, seeing that when 
Ramdhone and Mirtonjoy purchased from the widows, the hold- 
ing was certainly a permanent one, and they paid for their 
purchase upon the footing of its being a permanent one, that 
they should at ance have abandoned it and accepted a lease from 
the landlord upon the footing of its being a mere oL ud 
wil. This is very improbable, 
. It is unfortunate that the cséwfas which are referred to in | the 
pottahs of 1835 have not been produced. ‘If in existence, they 
would in the ordinary course have been in the custody of tha 


l plaintiff and producible by hin. He has not produced them. 


In the #ot#ah of the aist of October 1835 there is a reference 
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to the old po#ah which as we have pointed out, can only mean 
the fottak of 1813, and, that old portak is apparently referred to 
for the purpose of showing that the proportionate rent was of 
1 bigha and 17 cottahs, having regard to the aggregate rent 
reserved by- the foftak of 1813. It is noticeable that this 
document treats Ramdhone Sircar as the then existing tenant, 
and not as creating him a new tenant by virtue of that portah. 
The reference to the old potfah seems to us to be a recognition 
of the existence of the old rights: and that this pottas was 
really a confirmatory pofah, in fact, a khariji pottah. The 
words in it, which according to the learned Subordinate Judge 
who is competent to translate it accurately, mean, mutation 
is being made in substitution of the heirs of Bhagwan 
Mundol" appear to point strongly to this, that the Po/fa was 
executed not for the purpose of destroying the old permanent 
tenure and creating a tenancy at will, but simply with the object 
of effecting a mutation of names in the proprietor's sherista : and, 
we think this is the true effect of the document. 

The same observations apply to the gotta of the sth of 
November 1835, although in that pofta there is no reference to 
the old lease. But there is a reference to Mirtunjoy’s previous 
purchase from the widows of the Monduls, which would be out 
of place if this document were intended to be the creation of a 
new tenancy, rather than confirmatory of the old permanent one. 
And this reference would tend to show that the zemindar was 
then aware of the conveyances, which dealt with the holdings 
as permanent and heritable. Confirmatory po#ahs are common 
in India Ram v. Jughes (1). The kabuliyat executed by Mirtun- 
joy on the same date does not appear to usto conflict with this view. 

The same observations appear to us to apply to the pottah 
of the 29th of May 1838, (riz) consequent upon the sale by Ram- 
dhone Sircar of the 1 bigha and 17.cottahs to Ramkumar Mondul 
and Jadab Mondul and we need not repeatthem. It is conceded on 
both sides that the 74 cottahs also referred to in that pottah were 
not connected with the land now in suit, nor, is it shown what 
the tenure of those lands was or what they were. It is said that 
the words in that portak, “if the rate of the meAa/ be enhanced 
you shall pay rent at that rate," are inconsistent with the: view 
that this was a mere &Aarz/t pottak, and are inconsistent with the 
terms of the permanent foftak of 1813. After this lapse of time, 

.and, in the absence of any explanation, it is perhaps not bd 
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easy to say to what those wo-ds refer: but there is perhaps some 
force [in the suggestion that they may be taken to refer to the 71 
‘cottahs which are referred to in that go/fal, and have nothing 
to do with land the subject matter ‘of the present suit. The 
kabuliyat given by the Monduls does not appear to us to De 
inconsistent with the construction which we put upon the fottak 
to which we last referred, l 

In our opinion, then, these pottaks were merely mutation 
pottaks, and were, in effect, confirmatory of the foffah of 1813, 
and not destructive of it, in the sense of converting the 
permanent tenure created by that Po/ah into a tenancy-at-will, 
as the plaintif contends, wes their purport and effect. As we 
pointed out, it is highly improbable that the purchasers who 
purchaséd, for substantial prices, land undoubtedly held asa 
permanent tenure, would have consented to change that into a 
tenancy-at-will and, the attitude of both parties for sixty years, 
that is, since 1835, has been perfectly consistent with this view. 
The landlord has not for nearly 100 years raised or tried to raise 
the rent, althovgh the value of the land in question during that 
period has gone up by leaps and bounds: whilst, the tenants 
filled up tanks znd built expermive pucca buildings on the land, 
and have throughout acted as if they held it as a permanent 
tenure, and not tenants-at-will It is difficult to believe that 
this dealing with the property by the tenants could, during this 
long period, have escaped the aftention and knowledge of the 
landlord. It is unfortunate, we repeat, that the £s/a/as have not 
been produced, If they had been in the form of Exhibit A.A.C., 
they would have strongly supported the defendant's case. 

But assuming that our view as to the Poffaks is wrong, and 
that they were not confirmatory pofiaks, it would appear from 
such cases as Babu Gopal Lall Thakoor v. Teluck Chunder Ras (1) 
and Raja Satyssaran Ghosai v. Mohesk Chandra Mitter (2), 
that, in the absence of words importing it, the hereditary 
character of the tenure may be supplied by the evidence of long 
and uninterrupted enjoyment, end of the descent of the tenure 
from father to son, whence the hereditary character may. be 
legally presumed. Upon the facts found in this case by the 
lower Court, viz, the possession at a uniform rent for some Too 
‘years, the property descending from father to son, various 
transfers, many of then: recognised by the landlord,.the erection 
of pucca buildings, the improvements at much cost, and all this 


(1) (1865) 10 M, L A, 183 ab 191. (8) (1869) 3 B. L, B. P, O 33 at 28, 
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with the knowledge of the landlord's agents and no attempt to 
eject or to enhance the rent for all these years, findings which 
have not been challenged on the appeal before us, the presumption 
of the permanency of the holding may legally be. made, 

" The appeals fail and must be dismissed with costs, 


A, T. M, Appeals dismissed. 





Before Mr. Vustice Rampini and Mr. Fustice Mookeryoe, - 
SASI BHUSAN RUDRA i 
v. ] 
BENI MADHAB SAMANTA.* ^ 
Bengal Tenanoy Aot (VIII of 1885), See, 153— Seoond — Appeal — Rent, 
antl for, 

In a suit for rent, the defendant pleaded that the plaintiff was not, during 
the whole of the period for which the rent was claimed, the owner of all the 
lands included in the tenanoy, as his interest in a portion had been sold at a 
sale under the Public Demands Recovery Acts, 

Heid, that & decision of the question thus raised was a question relating to 
the amount of rent annually payable, and an appeal lay against the decree 
under Sec, 153 of the Bengal Tenanoy Aot. 

Nobin Chand v, Baxsenath (1) followed, 

Appeal by the Plaintiff. 
Suit for rent. 


The facts of the case appear from the judgment. 
Babu Amarendra Nath Bose for the Appellant. 
Babu Bepin Behary Ghosh for the Respondent. 


The judgment of the Oourt was delivered by 


Rampini J.—This isan appeal against the decision of the 
Subordinate Judge of Hooghly dated the 23rd December 1904. 

'The suit out of which this appeal arises is one for arrears of 
rent. The defence was that the plaintiff's right to some of the 
plots had been sold at auction in the execution of a certificate 
issued against him for arrears of cesses and that as such he was 
not entitled to recover rent of the entire holding. 

The Munsiff overruled the plea and decreed the plaintiff's claim 
in full, The Subordinate Judge gave effect to the defendant's plea 
and dismissed the suit. The plaintiff now appeals to this Court. 


* Appeal from Appellate Deoree No. 488 of 1905, against the decree of 
Babu Dina Nath Sarkar, Subordinate Judge, Hooghly, dated the 38rd Deoom- 
ber 1904, reversing that of Babu Barada Prasad Hoy, Munsiff, Arambagh, dated 
the lith Maroh 1904, 4 


(1) (1894) 1. L. B, 9] Calo. 723, 
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A preliminary objection his been taken, namely, that as this 
is a suit for rent and as the amount of rent is below Rs. 100, 
therefore no second appeal lies. We think that on the authority 
of JVobin Chand Nuskar v. Gansenath Paramanick (1), the facts 
of which case are somewhat similar to those of the present one, 
a second appeal lies. We, therefore, proceed to discuss the case 
on the merits. ` E 

Now, the Subordinate Judge has found as a matter of 
fact, that the plaintiff's right to some of the plots was sold at 
auction in execution, of a certificate, The sale certificate was 
taken out on the 11th October 1901 which corresponds to some- 
time in 1308. That being so, it is clear that the suit for a perlod 
subsequent to the date of the confirmation of sale must fail, 
because the plaintiff is not entitled to the whole of the rent he 
claimed after that date, nor can the amount of rent to which he is 
entitled be apportioned as he has not made the auction purchaser 
either a plaintiff or a defendant. He alone is not entitled to 
that which he lays claim to. The learned pleader for the plaintiff 
contends that under the provisions of Section 150, the defence 
should have been struck out. But we do not think that this a 
case in which the defendant bas ever admitted that any money 
was due to the plaintiff. It is further urged that as the sale took 
place in 1308 and as the plaintiff has sued for rent of the year 
1307, be is at all events entitled to rent for that-year though he 
may not be entitled to rents for subsequent years We think 
that we must give effect to this con:ention. There is no ques- 
tion that the.plaintiff is entitled to rent for the year 1307. The 
defendant's pleader admits that the plaintiff is entitled to this 
amount and he is willing to give him the same. — . JL 
© - We, therefore, decree the appeal for rent of the year 1307 
only, namely Hs. 19 as. Ir, gds. 15, but in other respects the 
appealis dismissed. Costs in proportion. 
^ — The plaintiff is entitled to Rs. 19, as. 15 gds. 15 with interest 
at the rate of 12 per cent. per annum, 
B. M. , | mE Appeal decreed. 

(1) (1894) I D. D, 21 Calo. 722, mE 
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Before Mr, ¥ustice Breit and Mr, Justice Mookeries, 
^ NARSINGH NARAIN SINGH 


v, 
. HARKHU SINGH.* 
Adi Proonduro Code, if exhaustivo, Judg moni, lost of. ;— Heariting eene 
Partition ndi, lots— Drawing lols— Lots, drawing of. 
Where a judgment has been lost, it is open to the Judge to re-write from 
memory the substancs of it, It cannot be expected that the Civil Procedures 
Oode would provide for such a contingency. . 
Bambla : A Judge, in making allotments in a partition sult, should not draw 
lota in the manner provided by section 73 of the Estates Partition Act (V of 
1897), but should follow the procedure laid down in section 896 of the Olvil 
Procedure Code and make the allotment of the shares after a full cansideras 
tian of the rights and objections of different parties, 
Appeal by some of the Defendants. 
Snit for partition. 
The material facts and arguments appear from the judgment, 
Babus Umakalt Mukerji, Raghunath Singh and Ganesh Dutt 
Singh for the Appellants, s 
Moulvie Syed Mohamed Tahir, Babus Chandra Sekhar 
Frosad Singh and Bishun Prasad for the Respondents, 


The judgment of the Court was delivered by 


Brett J.—The present appeal arises out of a suit brought 
by the plaintiff for partition of mouza Ghosanda akas 
Barahganwa. 

The partition was made between the plaintiff and twenty 
persons who were made defendants in the suit, The Court under 
section 396, Civil Procedure Code, appointed a Commissioner to 
make the partition according to the rights of the parties, and the 
Commissioner submitted a report dividing the mouza into eight 
different fakktas and proposing that they should be allotted 
between the plaintiff and the different defendants in the manner 
stated in the report. According to the proposed allotment the 
plaintiff and defendants 10 and 11 were to get a takta described 
as Khetian No. 1, defendants 13 and 13 were to get plots of 
Khetian Nos. VII, and defendants 14 to 17 were to get plots of 
Khetian No. VII, We have in this appeal only to deal with the 
takhias allotted to these three sets of co-sharers, The share of 
each of these sets amounted to 1 anna 12 gundas, and when the 


peal from Or Decree No. 848 of 1905 against the decision of 
ON pel Ohandra i, Bubordinate Judge, Patna dated the 3Tth 
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report of the Commissioner was submitted to the Judge, the 
defendant No. 1 objected to the share which had been allotted to 
him, The result of his objection was that thé Judge directed 
that the allotment of his share and of the shares of the defen- 
dants 12 and 13, 14, 15, 16 and 17 should: be made by drawing 


- lots. On the lots being drawn, defendant No. 1 obtained the 


share which had been allotted to him but defendants 12 and 13 
obtained the sharé which had been: allotted to:defendants 14, 15, 


-16 and 17 and vice versa. 


The defendants Nos. 14, 15, 16 and 17 have appealed and in 
support of their appeal itis contended that the Judge of the 
lower Court was not justified in law in interfering with the 


-allotment made by the Commissioner and that there is no 


provision in the Code of Civil Procedure orin any other Act 
applicable to Civil Courts which permits of the allotment of 
shares by drawing lots in a partition made by a Civil Court. 

On behalf of the opposite party it is contended that under 
the provisions of section 73 of the Estates Partition Act (V of 
1897) it is allowed to Revenue authorities to make the allotment 
by the drawing of lots and there is nothing to show that the 
Civil Procedure Code is exhaustive in dealing with the question 
of partition and that therefore the Judge was justifed in 
adopting the procedure he followed. 

Unfortunately the judgment in which the: Judge recorded 
his reasons for allotting the shares by lot is lost and he was 
under the impression that he could not re-write.it, or, at any 
rate, under thé circumstances that there was no provision of the 
law empowering him to do so. We cannot agree with the Judge 
that it is to be expected that the Civil Procedure Code should 
«ontain special provisions to meet a contingency such as the loss 
of a judgment. In such an event it was certainly open to him 
after his judgment has been lost to re-write from memory the 
substance of it. In the present instance, as it is, we do not find 
on:the record any statement of the reasons which induced the 
Judge.to arrive at the conclusion that in this case it was proper 
to allot the shares to these three sets of co-sharers by the drawing 
‘of lots. Further we find.that when the Commissioner sent in his 
report, defendants 12.and 13 and the other set of defendants 
144 15, 16 arid 17 raised no ob'ection to the allotment made by 
him, and it seems that the defendants 12 and 13 objected to the 
proposal to allot the shares by the drawing of lots. 

- + ]tis.now suggested op behalf of defendants 12 an 13 that 
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they raised that^objection because they thought that the ‘share 
which had been allotted to defendant No. 1 might possibly fall to 
them and that they all along wished to abtain the share which 
was allotted by the Commissioner to defendants 14, 15, 16 and 

17. We cannot accept this as a sufficient explanation of their 
objection to the. drawing of lots and we think under the special 
circumstances that as the objection had been raised, the Judge 
had not .sufficient reason for insisting on the drawing of lots 
instead of following the provisions of section 396 and making the 
allotment of the shares after a full consideration of the rights 
and objections of different parties. 

. We think under the circumstances that, as the share which 
was originally allotted to defendant No. 1 has fallen to them and 
no objection has been raised, the proper order for us to pass in 
the present case is to set aside so much of the judgment and 
decree of the lower Court as awards Khatian No. VIII to defen- 
dants 12 and 13, and Khatian No. VII to defendants 14 to 17 and 
in lieu thereof to restore the allotments made by the Commi- 
ssioner. Defenants Nos. 12 and 13 will get the plots of Khatian 
No. VII and defendants 14 to 17 will get the plots of Khatian 
No. VOL . 

The appellant will get the costs of the paper-book -from 
defendants 12 and 13. 
' We assess the hearing fee at Rupees fifty. 
We make no order for defendant No. 1. 


NXEB 6C i Appeal allowed. 


Before Mr. Fustice Mitra and Mr. Fustice Geiat. 
RATANMANI DEBI 


v. 


DINA NATH CHATTERJEE.* 


Land Registration Act (VLI of 1878 B.C.) Scetions $ (10), 78—Racoune-fres : 


groporty— Resumption wader Regulation XXXVII of 1793. 

The mero fact that the area of the land 1s over 100 bighas and that it was 
capable of being resumed by Government under Regulation XXXVII of 1793 is 
not suffipient to make it revenue-free property within the meaning of section 78 
of the Land Registration Aot. 


Appeal by the Plaintiff. | 
Suit for rent, 


"Appeal from Appellate Decrees No. 2393 of 190% against dat ot 
Babu Bhagabati haran M Mitra, M Judge, 3nd Oot of 34.P. 
dated the 18th June 1903, reversing that of Babu Prosnnno Kumar Boe, ddl- 
tional Munsiff of Barasat, dated ths 23th Febraary 1901, 
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Brott, J. 
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The facts of the case and arguments appear. sufficiently from 
the judgment. 

Babu Fadu Nath Kanrilal for the Appellant. 

Babus Shibaprasanna Bhattacharjes and Fatindra Mohan 
Sen Gupta for the Respondent. 


The judgment of the Court was as follows : 


This is an appeal on behalf of the plaintiff who instituted a. 
suit for rent against the defendant in the Court of the Munsiff of 
Barasat. Ths suit has been dismissed by the Subordinate Judge . 
of the 24-Parganahs on the graund that the plaintiff was bound 
to have her name registered under Act VII (B.C.) of 1876. The 
area of the land covered by the lease to the defendant is over 
roo bighas. There is however nothing to show that it is 
"revenue-free property" within the definition of the words of 
section 3 sub-section 10 of tke Act. The property may be " rent- 
free property ? within the meaning of section 33 of the Act and 
may be land included within the estate in which the land is 
situate, 

It has not been shown that though the area of the land is 
over 100 bighas, proceedings under Regulation 11 of 1819 and 
Regulation UT of 1828 were ever taken for resumption. 

Section 7& of the Act bars a suit for rent by a person claiming 
such rent as proprietor or manager of a revenue-free property in 
respect of which he is required by the Act to cause his name to 
be registered. The plea of the defendant to be successful must 
rest on a finding that the property is revenue-free property of 
which registration is compulscry. The mere fact that the area 
of the land is over roo bighas and that it was capable of being 
resumed by Government under Regulation 37 of 1793, is not 
sufficient to make it revenue-free property within the meaning of 
the Act. 

We therefore think that the decision of the lower Appellate 
Court is erroneous, and as there is no other plea raised by the 
defendant which requires adjudicarion, we decree the appeal and 
direct that the decision of the Idunsiff be restored. 

The appellant is entitled to her costs in all the Courts. 


A. T. M. Appeal decreed. 
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Before Mr. Fustice Mookerjes ana Mr. Fustice Caspersx. 
MOHANUND SAHAY AND OTHERS 


v. 


: SAIDUNNESSA BIBI.* 


Bengal Cass Act (IX of 1880 B. O.), Boo. d1—Perpetual mokarari lease, 
construction of—Bilmohhta—Statutery liability— Metrensows aridsnce— 
Eridenso Aot (I of 1872) Seo, 99, 

It is open to the xemindar and the tenure-holder to contract themselves ont 
of the provisions of section 41 of the Bengal Cess Act. — 

Burnomoyes v. Purresh Narain (1), Shumbhn Nath v. Hurro Sundari (3), 
Ashutoth Dhar v. Amir Mollah (B) and Narendra Kumar v, Gora Chand (4) 
referred to, 

The word ' Bilmokhta’ means, acoording to agreement, stipulated, fixed, or 
consolidated, 

. Under a perpetual mokarari lease a tenure-holder stipulated to pay Rs 1.585 
as the total amount of rent inclusive of abwabs and oesses during the whole 
period of the continuance of the tenancy. It contained the following word 
“yeh Sab Sail uri pundrak sao panokasi rupes men hai | bilmokhia :’ 

Held, that the tenant undertook to pay the whole of the cesses which 
were levied at the time of contract, molusive of the share payable by him 
under the statute as also the share the burden of which would otherwise hare 
to be borne by the landlord himself, If any additional cess is imposed or if the 
amount of cem is increased, the incidence of the new burden is regulated 
according to the statute, 

When an exemption is claimed from statutory lability, the oontract under 
which exemption is claimed, must be strictly construed against the claimant 
and it must appesr from its terms, beyond the possibility of any dispute, that 
the parties intended to vary the liability as imposed by the statute. The rule 
is specially applicable where exemption is claimed from exaction imposed by 
the State, 

The construction to be placed on a deed ought to be such as will render it 
esiope bie) rer tier thant daraka naa end il ma KG IN Junt to both the pertice 
rather than unjust to one of them, 

Atwood v, Emery (5) and Hesolinson v. Clarke (6) referred to, 

In the construction of contracts, Courts may look not only to the language 
employed but to the subject-matter and the surrounding circumstances, and may 
arall themselves of the same light which the parties possessed when the oon- 
tract was made ; but this may be done only with a view to interpret the contract 
and not to contradict it, | 

Ingles v. Buttery (T) and Macdonald v, Longbottom (8) referred to, 
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W. Ook Bag "District J Judge of Gya, dated the 19th de ber 100%, ME 
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Appeal by the Plaintiffs, -^ ^ 77^ ^ 7.7 7 
Suit to recover excess ocss, i ih 


The facts of the case and arguments appear sufficiently from 
the judgment. 
.. Mr. O' Kixealy ( Advocate- General ) and Babus Umakali 
Mukerji, Ragiu Nundun Prosad and Raghu Nath Singh for the 
Appellants. 


Babu Nitnadhub Bose, Mouhi Mahammad Yusuf, Babüs 
Dwarka Nath Chakerbutty and Akhoy Kumar Banerji aud Moulvis 
Syed Shamsul Huda and Mahammad Mustafa ‘Khan for the 
Respondent, : C, A. V. 


The judgment of the Court was daai by 


. Mookerjee J.—The circumstances which gave rise to the 
litigation out of which the present appeal arises may be shortly 
stated as follows: On the 26th. September- 1881, the defendant 
respondent tock a perpetual mokarari lease of the entiré mouza 
Zakhim Salempore from the plaintiffs appellants. A sum of 
Rs. 6,340 was paid as bonus ard the rent payable was fixed under 
the lease by ackause which rurs thus : “At varying jamas, to wit, 
on an annual uniform jama or Rs. 1,580 from 1289 to 1291 (fasli) 


-and at an annuel uniform consolidated jama of Rs, 1,585 of the 


current coin from 1292 (fusH) together with abwab, such as, 
selami for Dusserah and Holi Purkha, sair, Roadcess, Public Works 


„Cess etc, all of which are included in that very sum of Rs 1,585." 


This is the covenant as embodied in the kabulyat which was 
produced in the Courts below. -In this Court, a certified copy 


.of -the lease was allowed to ke produced and an examination of 


it shows that the corresponding covenant in that document is 
expressed in identical language. 

At the tims when the lease was granted, the amount of 
cesses levied by Government from the zemindar was Rs, 97. 
Since then, as the annual value of the land has gradually 
increased, there has been a corresponding increase in the 
demand ‘of the ‘State. ‘Jn’ 1889, the cesses were levied from the 
zemindar at the -rate-of Rs. 108-1-1 per year and in 1902 the 


-amount was increased to Rs, 1 "4-4-3. The plaintiffs appellants 


commenced the present action for declaration that? -they weré 
entitled to recover from the tenvre-holder defendant the amount 
of cesses in excess of Rs. 97 which they had been called upon to 
pay by the Government and also for recovery of the sums paid. 
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The claim was resisted by the defendant on the ground that the CH HS 
amount payable by her in respect of this tenanoy had been 1907, 


unalterably fixed by the terms of the contract of the a6th — r1 Sahay 
September 1881 and that'the burden of all'new impositions by 
the State must be borne-by the plaintiffs zemindars. The Court : 
ef first instance overruled this objection and made 'a decree in eaa as d: 
favour of the plaintiffs, “Upon appeal, the. District Judge has 
reversed that decision." * 
The plaintifs have now ‘appealed to this Court, and, on 
their behalf it has been contended that, upon a true construction 
of the lease of 1881, the defendant is liable to bear the burden of 
the increase in the amount of, cesses. payable. Whether this 
contention is valid or not, must depend upon the terms of the 
contract between the parties. But before we consider the 
Question of the true construction of the lease of 1881, it is 
desirable to point out that it was open to the zemindar and the 
tenure-holder to contract themselves out of thé provisions of 
section 41 of the Bengal Cess Act of 1880, (see Surnomoyee v. 
Faresh Narain (1), Sumbhu Nath v. Hurro Sundari (2), Ashutosh 
Dhar v. Amir Molla (3) and Narendra Kumar Ghose v, Gora 
Chand Fotedar (4). The question, therefore, reduces itself to 
this, to what extent have the parties contracted themselves out 
of the provisions of section 41 of the Cess Act, because to that 
extent only will their rights and liabilities be governed by the 
contract and beyond that, the statute must-prevail. ; 
The lease is described as a perpetual mokarari lease which 
implies that the tenancy was permanent, heritable and transfer- 
able and that the rent was fixed in perpetuity. From this, it was 
argued on behalf of the defendent respondent, that the sum of 
Rs. 1,585 was the only sum payable by the tenant to the landlord 
during the whole period of the continuance of the tenancy. It 
was pointed out that the lease describes this sum as the uniform 
annual jama which includes abwabs of various descriptions and 
Road Cess and Public Works Cess, and it was contended that this 
implied that whatever might be the amount levied by the Govern- 
ment from time to time as Road Cess and Public Works Cess, the 
tenant could not be called upon to pay anything more than 
Rs. 1,585 annually ; in other words, it was argued that the effect of 
the agreement between the parties was that the tenant should take 
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upon herself to pay the whcle of the cesses payable at the time 
of the contract and that if the amount payable was subsequently 
increased, the burden of the excess should fall upon the landlord. 

After a careful examination of the terms of the contract, we 
are clearly of opinion that the contract did not provide that if the 
cesses were increased in future, the additional burden should fall 
upon the landlord.- The only reasonable interpretation of which 
the contract in question is cepable, is that the amount annually 
payable by the tenant, namely Rs. 1,585, included abwabs, Road- 
cess and Public-works cess Na doubt it was a consolidated 
amount, but the contract does not provide for the contingency 
which has happened, namely, an -increase in the amount of 
cesses levied by the State, Much stress was laid on behalf of 
the respondent upon the words— Yeh sab shamil usi $undrak sao 
panchasi rupea men kai bil wokkatta," and it was suggested that 
this means thet Rs. 1,585 was the only amount which could, 
however, the circumstances might alter, be legitimately demanded 
by thelandlord from the tenant. In our opinion, there is no 
foundation for the interpretation suggested. The word bil 
‘mokkatta is well-known; it means “according to agreements, 
stipulated fixed. or consolidated." In Wilson's Glossary p. 87,a 
t bil mokta Jama" is stated to mean ‘stipulated assessment ' and a 
t bil mokta patich' is stated to mean a lease for a gross aggregate 
rent, one in which the land taxes and other cesses or adwads are 
consolidated. The position of the word 5: mokhatta in the 
sentence in the lease before us, might even justify a literal transla- 
tion—' according to agreement" (that is, the lease), instead of 
the derivative rendering ‘ consolidated,” and this interpretation 
considerably weakens the contention for the defendant respondent, 

The clause in question in the lease now before us, seems 
therefore, to imply nothing more than this, that Rs, 1,585 was the 
total amount inclusive of abwabs and cesses. "There is nothing 
to show that the parties contemplated a possible increase in the 
amount of cesses leviable by Government and they do not appear 
to have provided for this pzrticular contingency. If so, the 
‘obvious result is, that the rights and liabilities of the parties must 
'be regulated by the statute, only except in so far as the contract 
has. made provision to the contrary. How far, then, has the 
contract. in this case made express -provision contrary: to the 
statute. In our opinion, the effect of the contract is that the 
tenant undertakes to pay the whole of. the cesses which were 
levied at that time, incldsive of the share payable by- her under 
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the statute as also the share the burden of which would other- 
wise have to be borne by the landlord himself. If any additional 
cess is imposed or if the amount of cess is increased, the 
incidence of the new burden must be regulated according to the 
statute., ` 

In support of the interpretation which we put upon the 
contract, reliance may be placed upon two well established prin- 
ciples. In the first place, it is indisputable that when an exemp- 
tion is claimed from statutory liability, the contract under which 
exemption is claimed, must be strictly construed against the 
claimant, and it must appear from its terms, beyond the possibility 
. of any dispute, that the parties intended to vary the liability as 
imposed by the statute. This rule is specially applicable where 
exemption is claimed from taxation imposed by the State. No 
doubt, in this particular instance, it was open to the parties to 
contract themselves out of the provisions of thestatute. But 
it must be clearly and satisfactorily established not only that the 
parties did intend that their liability should be different from 
that created by the statute, but also, that they intended the 


variation to go to the extent now suggested on behalf of the: 


respondent. In the second place, it is well-established that the 
construction to be placed on a deed ought to be such as will 
render it reasonable rather than unreasonable and will make it 
just to both the parties rather than unjust to one of them. [See 
Atwood v. Emery (1) and Rawhnsonv. Clarke(2).] In other words, 
as stated by Phillips J. in McE/roy v. Swope (3), a Court should 
“always prefer that construction, consistent with the language of 
the deed, which will prevent one of the parties from obtaining 
an unconscionable advantage over the other. 

Now, in the case before us, if the contention of the respon- 
dent prevails, what is the obvious result? Under the Bengal Cess 
Act, the amount of cesses payable is assessed upon the annual 
value of the land, which means the total rent actually payable 
or assessed as reasonably payable, during the year, by all the 
cultivating raiyats of the land: consequently as the total amount 
of rent payable increases, there must be a corresponding increase 
in the amount of cess leviable. It follows, accordingly, that the 
greater the diligence and success of the defendant in the enhance- 
ment of rent payable by the cultivating raiyats, the larger will 
be the amount of cesses demandable by the State, The conten. 
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tlon of the respondent, therefore, amounta to this that the greater 
the profit she makes by -nc-easing the rent payable by her 
tenants, the greater will be the additional burden thrown ‘upon 
the landlord ; and, it is quize conceivable that if in course of 
time, the annual value of th» land, that is the annual profits ef 
the defendant, continuously increases, the increase in cesses 
might reach a figure which would absorb the whole of the rent 
recelvable by ths plaintiffs, If he contract between the parties 
had expressly stated that ther relative position was to be of 
this description, a Court migat feel itself compelled to enforce 
the terms of the agreemert. But when the lease does not 
expressly mak» a provision to tois effect, and when a different 
interpretation is possible and is consistent with the language of 
the deed, we must decline to accept the construction suggested 
on behalf of the respondent, the result of which would be mani- 
fest injustice to one of th» contracting parties. We must 
adhere to the just rule of iatezpretation that the words of a 
contract should be given a reasonable construction, where that 
is possible, rather than an urreasonable one, and we must 
endeavour to give a construction most equitable to the parties, 
which wili not give one of them an unfair or unreasonable 
advantage over the other, Clay \ Ballard (1). We feel no doubt 
whatever, that the interpre:atron which the respondent now 
puts on her contract is an afer thought, and is not the interpre- 
tation put upon it by the partes when it was executed. , 

The learned vakil for the -espondent suggested that at the 
time when the lease was granted, it was executed by way of a 
compromise of a dispute, and that there was an agreement between 
the parties, that future alteraton in the cesses should in no 
way disturb the jama mentioned in the lease. In support of 
this view, he cited the eighth »aragraph of the written statement. 
It is obvious however, that this-an be of no assistance to the 
respondent. It cannot be disputed that under the Indian . 
Evidence Act, no evidence of extrinsic circumstances is admis- 
sible to add to, contradict, vary or alter the terms of a deed, 
and as was observed by Lord Denman C. J.in Goss v. Lord 
Nugent (a), * if there bea contract which has been reduced into 
writing, verbal evidence is not allowed to be given on what 
passed between the parties either before the written instrument 
was made or during the time thatit was in a state of preparation, 

(1) (1844) 9 Rokinson, 808; 41 Am, Deo B28. 
(3) (1888) 5 B & Ad. 68 at Gd.  . 
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so as to add to, or subtract from, or in any manner to vary or 
qualify the written contract.” If evidence of negotiations was 
admissible to contradict the terms of the written contract, the 
wery object which the parties had in view in reducing the terms 
of the agreement into writing would be completely defeated. 
No doubt, as stated in Mertamt v. United States (1), it is a 
fundamental rule that in the construction of contracts, Courts 
may look not only to the language employed but to the subject 
matter and the surrounding circumstances, and may avail 
themselves of the same light which the parties possessed when 
the contract was made; but this may be done with a view to 
interpret the contract and not to contradict it, Jighs v. Buttery (2), 
aud Macdonald v. Longbottom (3). In the case before us, if we 
advert to thejsubject matter of the lease and the surrounding cir- 
cumstances at the time of its execution, it is clearthat the parties 
did not intend and could not very well reasonably have intended 
that the burden of all additional impositions should be borne by 
the landlord, specially if this imposition was due to an event the 
entire profit of which would be enjoyed by the tenant. We 
must consequently hold that, so far as the additional amount of 
cesses is concerned, the rights of the parties must be regulated 
by the statute. 

The question next arises as tothe amount which may be 
legitimately claimed by the plaintiffs from the defendant. The 
effect of the contract was, as we have already stated, that the 
tenant undertook to pay tothe landlord not only what was, at 
the time, legitimately demandable from her as tenure-holder 
under section 41 of the Bengal Cess Act, but also zhe amount the 
burden of which would otherwise have to be borne by the 
landlord as zemindar. If we examine the provisions of section 41 
of the Bengal Cess Act, we find their ultimate effect to be this, 
The Cess is calculated upon the annual value at a certain rate, 
which in the present case, is one anna in the rupee. The 
zemindar, in. the first instance, pays to the Government the 
amount assessed, that is, ts of the annual value, subject to a 
deduction proportionate to the Government revenue, which turns 
out to be vy of the revenue, But the zemindar collects from the 
tenure-holder #s of the annual value subject to a deduction of 
Xx of the rent paid and the tenure-holder in his turn collects 
from the cultivating raiyats yr of the annual value. The nett 
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result of this operation is that if the total amount of cesses be 
taken to be ™ of the annua! value, the Government bears èr of 
the revenue ; the zemindar bears * of the difference between 
the rent he collects from the tenure-holder and the revenue be 
pays to Government ; the tenure-holder bears vx of the difference 
between the rent he collects from the cultivating raiyats and the 
rent he himself pays to the zemindar ; and the cultivating raiyat 
bears ve of the rent he pays to the tenure-holder. It is obvious, 
therefore, that if the rent payable by the tenure-holder to the 
remindar is, as in this case, constant, the amount of cesses which 
the zemindar has ultimately to bear is a constant quantity, and 
itis this amount which under the contract in this particular case 
the tenant hereelf undertook ro bear. The tenant also undertook 
to pay the amount then payable by her under the statute which 
would vary with the annual value. As the annual value has now 
increased, it is this item alone which has increased and the whole 
of the increase bas to be paid by the tenant, It has been found 
that the amount of cesses payable at the date of the contract 
was Rs. 97, and this was included in the consolidated sum of 
Rs. 1,585. The amount of cesses now payable is Rs. 174-4-3. 
The difference, therefore, namely Rs. 77-4-3 which has been 
levied by the Government from the zemindar, is payable by the 
defendant tenure-holder, and this is the rate at which the 
claim is laid in the plaint, although the calculations by which this 
amount is determined are not very intelligible. The plaintiffs, 
further, claimed damages at the rate of 25 per cent. The Court 
of first instance, however allowed damages at 12 per cent. only 
which seems to us to be fair. It is clear, therefore, that the 
total amount which was decreed by the Court of first instance is 
legitimately recoverable by the plaintiffs from the defendant. 

The result is that this appeal must be allowed, the decree of 
the District Judg» reversed and that of the Court of first instance 
restored. This order will carry zosts throughout. 


A. T. M. Appeal allowed. 
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Before Mr. Yustice Rampini and Mr. Fustice Casperss. -` 
H. B. DALGILISH f 
"v. 
* DAMODAR NARAIN CHOWDHURY AND OTHERS,” 
Kjootmant, rit for— Tenant, kolding over after cupiration of laast— Indigo 
Sactery—Onliivating raiyat— Notlos to quit, if maosssary— Factory ceratti— 
Aalih's khud hhashi— Bengal Tonanoy Aot ( VIII of 1885) Seos. 6(5), 120— 
Proyri&or s privato land— Presumption, 

Indigo serait lands, in the absence of evidence to shew that the lands wore 
ever in tho khas possession of the landlord, or their ancestors, do'not come 
within the definition of proprietor's private lands contained in sestlon 120 of 
the Bengal Tenanoy Act, 

The presumption arising under section b (5) of the Bengal Tenanoy Act 
is a rebuttable one, 

A raiyat of at least 10 yenrs’ standing and now holding over is nota tres- 
pamer and cannot be ejected until his tenancy has been determined by a notice 
to quit or in some other legal manner, 

Ruit for khas possession on ejeotment. 
Appeal by the Defendant. 


The facts of the case appear from the judgment. 

Mr, Garth and Babus Rajendra Nath Bose, Digambar 
Chatterji and Surendra Krishna Dutt for the Appellant. 

Mouloie Mahomed Yusuf and Babu Lachmi Narain Singh 
for the Respondents. 

C. A. V. 

The judgment of the Court was delivered by 

Rampini J.—The suit giving rise to this appeal was 
brought by the plaintiffs respondents against two sets of defen- 
dants of whom defendant Ist party, the appellant before us, is 
the proprietor of an Indigo Factory, in the District of 
Darbhanga, called the Bandbar Factory. The defendants 2nd 
party are the proprietors of the Hathouri Factory ; they did not 
contest the suit which was one for ejectment of the principal 
defendant. Plaintiffs, as proprietors of mouzah Ballipura Pasram, 
prayed for recovery of khas possession of certain lands, com- 
prising 181 bighas 19 cottahs and 12 dhurs, on the adjudication 
that they are not the Aasht lands of the defendant, who is 
holding over after expiration of certain leases, They also asked 
for a declaration that the settlement record, as finally published, 


based on the order of the 18th April 1900 is wrong and illegal, 
“A from Original Daeree No. 418 of 1903 against a decree of Babu 
Kall Riaan Ohowdhary 


ben Chowdhury, Additional Subordinate Judge of Tirhoot, dated the 
18th September 1903. - ; 


538 


Orv, 


1906. 
May, 10, 17, 


May, 17. 
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and that the order of the Assistant Settlement Officer, dated the 
17th July 1899, is legal and binding between the parties to the suit. 

The Subordinate Judze decreed the suit. Defendant rst 
party appeals, the appeal is on the merits generally. It is urged 
on his behalt that, out o: the total area in suit (181 B. 19 C. 
12 D), half of 313 B. 12. C. 10 D, namely, 156 bighas 19 cottahs 
5 dhurs, have been held since the year 1837 as Indigo kasht 
of the Factory ; that the defendant has a right of ocupancy in 
respect of these lands which are not, and never were, the Khud 
kasht lands of the lessors; and that, with regard to the 
remaining lands, 25 bighas, 7 dhurs, which were leased to the 
defendant, as Khud Kasht, in the year 1892, the defendant is 
entitled to a legal notice to quit before he can be ejected. 

We are of opinion that the appeal must prevail and the 
plaintiffs’ suit be dismissed. 

The larger of the two areas is half of 313 bighas, 18 cottahs 
10 dhurs. These lands were leased by the maliks of mouzah 
Ballipura Pasram for settled periods to the owners of the 
Hathouri Indigo concern, wkich was the parent of the Bandhar 


Factory. It is an admittec fact that the proprietors of the two 


Factories have been in successive possession of these lands for the 
purposes of Indigo cultivatioa since the year 1837. Their earliest 
lease is not forthcoming, but a copy filed, even if we exclude from 
it certain words which are not admitted to exist in the original, 
shows that so long ago as 1837, the Indigo planters obtained 300 
bighas, including the larger of the two areas in suit, for the 
cultivation of indigo and other crops. 

The term of the first iease ended with 1253 F (=11846). 
There is no lease for the next thirteen years, but the Factory 
remained in possession of the lands, In the second lease of 1859, 
the Factory obtained the exact area with which we are now 
dealing, namely, 156 bighas 19 cottahs, 5 dhurs, and the 
subsequent leases continued the tenancy down to the year 1308 F 
(= 1901). 

Having regard to the leases, the Road Cess Returns, and the 
evidence generally, we are of 5pinion that the expression Zeratt 
Balkpura used in the leases refers to the lands held as Zerait by 
the cultivator Factory, and does not imply that the lands are the 
ng jote of the proprietors, ic which no right of occupancy can 
now be acquired. We have no doubt as to the correctness of 
the defendant’s contention on this point. The Civil Courts, in 
the year 1850, designated such lands as the kasht kari Zerait of 
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the Factory. Private lands of the maliks were known as their 
Khud Kasht. The parties differentiated between Factory Zerait 
and malik's Khud Kasht. There being no evidenceto show that 
the lands were ever in the khas possession of the plaintiffs, or 
their ancestors, our finding is that this Indigo Zerait does not 
come within the definition of proprietor's private lands 
contained in section 120 of the Bengal Tenancy Act. 

We proceed to consider, in the next place, the question 
whether the defendant is an occupancy raiyat of the original 
area, 156 bighas 19 cottahs 5 dhurs, and whether he is entitled 
to notice before he can be ejected from it or from the other lands 
25 bighas 7 dhurs. 

We are unable to accept the contention for the plaintiffs 
that the leases, in virtue of which the Factory has been in 
possession, are merely ZarjesAg: leases, Reliance is placed on 
the case of the Bengal Indigo Combany v. Roghobur Das (1) 
where their Lordships held that “ the leases in question were not 
mere contracts for the cultivation of the land let ; but that they 
were also intended to constitute, and did constitute, a real and 
valid security to the tenant for the principal sums which he had 
advanced, and interest thereon. The tenant's possession under 
them was, in part at least, not that of cultivators only, but that 
of creditors operating payment of the debt due to them, by 
means of their security.” The leases under our consideration 
do not admit of a construction upon the principles laid down by 
the Privy Council. The earliest lease, which originated and 
covers the tenancy, is a Zarpeshgt; it is a lease for the culti- 
vation of indigo and other crops ; but there is no stipulation for 
the payment of interest. We would regard it as a lease 
providing for part of the rent to be paid in advance the 
remainder of the rent being payable annually. During the long 
interval succeeding the termination of this lease the Factory 
continued to cultivate the lands demised. Then, the second 
lease, of 1859, is not a Zarjfeshgr; it recites that the land is 
zerait of the Factory. The next isa Zarjfeshgi lease similar to 
the lease of 1837 and providing for the deduction of the sum 
advanced from the rents of two years, but providing also for the 
payment of rent during the other years of the lease. In 1879 
another ZarpesAgi was executed of Hke nature, bur the last lease 
of 1891 was a simple /:£a pottah. 

Looking to the character of all these leases, the Road Cess 


(1) (1896) I. L, B. 24 Oalo 273, 


338 


OIVO 
1908, 
Styne 

H. B. Dalgilish 


v, 
Damodar Narain 
Ohowdhury, 


Rampini, a. 


THA OALOUTTA LEW JOURNAL [Vor VIII. 


Returns, in which the plaintiffs described the lessees of the 
disputed land as cultivating raiyats, and the long continued 
possession of the lands as private lands (Zerait) of the 
Factory, we cannot resist the conclusion that the defendant is a 
raiyat entitled to grow indigo, poppy, or any other crops Cn 
payment of an annual rent of Hs. 5 per bigha. 

The pleader forthe defendants respondents has, however, 
cited to us the case of Lal Bahadoor Singh v. E. Solano (1) and 
he urges that the defendant did not become proprietor of the 
Factory until after the yea- 1891 when the latest lease was 
executed. Consequently, it would appear, that the defendant 
personally had not been in possession, for twelve years, of the 
lands in respect of which Ee claims to be an occupancy raiyat, 
when the lease came to an end in 1901. We, however, have 
fotind that he is clearly a raiyet of the land in dispute. 

It is trud that the area of the lands held by the defendant 
exceeds one hundred bighas. We think, however, that the 
presumption arising under section 5(5) of the Bengal Tenancy 
Act has been amply rebutted, and that the defendant is not a 
tenure holder of the area 156 bighas, 19 cottahs 5 dhurs. 

In these circumstances, we consider it is not necessary for the 
purposes of this case to come 9 any definite finding whether the 
defendant is an occupancy raiyat or not. ‘In any view of the 
matter he is a raiyat of atleast ro years standing, and is now 
holding over, and that being so, he cannot be ejected until his 
tenancy of the larger area in dispute has been determined by a 
notice to quit or in some other legal manner. This admittedly 
has not been done. Hence the defendant, who is certainly not 
in the position of a tresspasser, cannot be ejected in this suit, and 
the suit as framed must fail. 

So with regard to the smaller area; 25 bigbas, 7 dhurs, which 
is, admittedly, the Khud Kasht of the plaintiffs, for similar 
reasons the suit cannot succeed, mo notice to quit having been 
given and the defendant's tenancy af the lands not having been 
determined, 

The result is that we allow this appeal and dismiss the 
plaintiffs’ suit with costs here and heretofore. 
B. M. Appeal decreed, 


(1) (1888) I. L. 3. 10 Calo 48. 


` 
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“Before Mr. Fustice Stephen and Mr. Fustice Doss,. fle 
AMJAD ALI AND OTHERS - i SITUE 
TN v. ' 7 1008, - 
. KADERJAN BIBI AND OTHERS." Nacenber, 10, 9). 
IEEE HDPE ei Alluvion and Diluvion acura dy we 
a . (KI of 1895) Beo, 4 el (2) - pee 


A non-oocupanay tenant oan acquire a right to held a ‘newly-formed. land 
as an accretion to his holding under al, Oe section 4 of Regulation X4 
of 1825, 

Ahmed Bepari v. Toi Mahomed di) followed, 

Zuhuroodeen Daihar v, Canh (3) and Beni Porshad Koerl v, Ohaturi 
Tewary (8) distinguished, 


Appeal by the Defendants. 
Suit for possession. E hres 


i 


The facts of the case and arguments appear sufficiently from E < 
the judgment. | AIME. 


Babu Harendra Narayan Mitra for the Appellants. 
Moukn Serapul Islam and Babu Hari Charan Sarkhel for the 
Respondents. 


GAV 
The judgment of the Court was as follows: 


This suit is brought by the plaintiff for possession of a plot of 
land which he claims as an accretion to his jote. The accretion 
is not denied; and it is found that at the time of the suit, the 
plaintiff was an occupancy tenant. At the time of the accretion, 
however, he was a non-occupancy tenant, and the question before 
us is whether Reg. XI of 1825, section 4 applies to the case. 

The appellant relies on the decisions in Zukurrodeen Patkar 
v. Campbell (a), and Bent Pershad Koeri v. Chaturi Tewary (3) 
to show that it does not. The former case referred to.a tenant 
from year to year and it was held that he was not entitled to the 
benefit of the section. In the latter, a fresh agreement for 
a year's tenancy was actually made every-year, so that the 
tenant never had any interest in the land beyond the end'of the 
current year. Neither of these cases, therefore, touch. the case 
of a non-occupancy tenant. d 


Nocember, £0 


3. s 
+ iia from Appellate Deoree No, 041 of 1906, against the-dearee of 
Babu Kalipada wer Bubordinate Judge of Tipperah, dated the 38th February 


1906, affirming that of Baba Hem Kumar Neogi, Munatit ot Ohandpar, dated 
the 28rd December 1901. 


(D:05) E 0: T. T. Bbs ) (1865) 4 W. R O. R., 67, 
(8) (1008) 40, L, 3, 88) LL B, 88 Oalo, 444, 
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On.the other hand the decisions in the unreported cases, 
S. A. No. 866 of 1893 (1) following the judgment in Bhaggobat Per- 
shad Singh v. Doorg Bejoy Singh (a), and S. A, No. 2520 of 1904 (3) 
are direct authorities for holding that a non-occupancy tenant can 
acquire a right under section 4. The former case is on all fours 
with the present, and we have no hesitation in following it, 

The appeal is, therefore, dismissed with costs. 
A. TM. Appeal dismissed, 


(1) Sinos Reported, see below ; 8 O, L, J. 588.—Hep. 
(3) (1871) 16 W. B. (0. B.) 06, (9) Since Reported—38 O, L, J. 641. 





Before Mr. Yustioe Trevelyan and Mr. Fustice Banerjee, 
AHMED BEPARI AND OTHERS 
t. 
TOKI MAHOMED AND OTHERS,” 
Adminibility —Dastak— Registration Aot (TII af 1877), Soo. 17 ol. (d)—NDon- 
occupancy raiyat-—4Aooraion—-Jongal Aliwsion and Dilucion Rogulation 
(XT of 1895), Beo. 4 el. (1). 

An unregistered dastak which merely allows the plaintiff to take possession 
of the land and to cultivate it, 1s not a lease for any term exceeding one year, 
or a lease from year to year or a lease reserving a yearly rent, within the 
meaning of cl (d) of section 17 cf the Registration Act, and is, therefore, 
admissible in evidence, 

A non-cocupancy ralyat can olain a newly-formed land as an accretion to 
his holding under ol. (1), section 4 of Regulation XI of 1835. 

Bhaggobut Porshad Singh v. Doorg Bejoy Singh (I) referred to. 


Appeal by the Plaintiffs. 
Buit for possession of chur land. 
The facts of the case and erguments appear sufficiently from 
the judgment. 
Babus Srinath Dass and Promotho Nath Sen for the Appel- 
Janta. 
Babu Akhoy Kumar Bane-jee for the Respondents. 
The judgment of the Oocrt was delivered by 
joo J.— This appeal arises out of a suit for recovery of - 
possession of 6 kanis of chur land, which the plaintiffs appellants 
allege consist of 14 fants of land originally settled with them 


* Appeal from Appellate Decree No. 886 of 1893 against the decree of Babu 
Girindra Mohun Ohuokerbutty, Offidating Subordinate Judge of Tipperah, 
dated the $9nd February 1808, reverung that of Babu Akhoy Kumar Bose, 
Munsiff of Muradnagare, dated the 2156 Iisoember 1891, 

(1) (1871) 15 W, B. 95, 
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by the proprietor on the 25th Aghran 1293 and of alluvial accre- 


tions tothe same. They say that they had been in possession 
of this land down to 1297; that they were dispossessed by the 
defendants; that they brought a suit against the defendants 
under section 9 of the Specific Relief Act ; and that that suit 
having been dismissed, they are obliged to bring the present suit 
to establish their right to the land. 

The defendants 3 and 4, who contested the suit denied 
the plaintiffs! right and alleged that the land appertained to 
their jote. 

The first Court gave the plaintiffs a decree ; but on appeal by 
the defendants, the lower appellate Court has reversed that decree 
holding that the plaintiffs have failed to make out their title to 
the 14 kanis of land originally leased to them, as the dastak, 
Exhibit I, which is the basis of their title, is inadmissible for 
want of registration, and that the plaintiffs were not entitled to 
claim any accretion, as they had no right of occupancy in. the 
14 kanis of land, the same being chur land. 

In second appeal it is contended that the lower appellate 
Court was wrong in holding that the dastak was inadmissible for 
want of registration, and that the plaintiffs were not entitled 
to claim the accretion to the 14 4ants of land originally leased 
to them. 

We are of opinion that the first contention ought to prevail, 
The dastak merely allows the plaintiffs to take possession of the 
land and to cultivate it ; but it is not, we think, a lease for any term 
exceeding one year, or a lease from year to year or a lease 
reserving a yearly rent, within the meaning of clause (d) of 
section 17 of the Registration Act. That being so, the docu- 
ment was admissible in evidence, and upon the basis of that, the 
plaintiffs have shewn that they were tenants and had some right 
in the land let out. 

The next question is, what right have they in that land? 
Their occupation of the land commenced only in 1293, that is, 
less than 12 yearsago. Therefore they could not, by reason of 
of their occupation of the land, have acquired any right of 
occupancy in the same. It was contended that as they were 
settled raiyats of the village having rights of occupancy in othet 
lands in that village, they were entitled to claim the same right 
in respect of this land. But these 14 kawis of land are admitted 
in the plaint to be cur land; and under section 180, sub-sec 
tion (1), clause (6) of the Bengal Tenancy Act, the plaintiffs 


SEE 
HL 


M 
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cannot’ be said to have acquired any right of occupancy in the 
same, their ‘occupation of the land not having extended ovér 
twelve years: That being so, they cannot be said to have acquired 
any right of occupancy in the additional land that is said to have 
formed as an accretion to the land originally let out. But there 
js nothing to prevent the plaintiffs from claiming the newly- 
formed land as an accretion to their holding in their right as 

on-occupancy' ralyats: It has been held by this Court in the 
case of ‘Bhaggobut Pershad Stra v. Doorg Beyoy Singh (1), that 
even a tenant-at-will can claim the benefit of clause 1 section 4 
of Regulation XI of 1825; ard that decision has been recently 
approved and fo'lowed by a Full Bench of tbis Court in the case 
of Gaurkari Katharto v. Bhola Katbarto (2), but here it is to be 
observed that the appellate Court bas not decided the question 
whether the portion of the land in suit, that is in excess of the 
1j Aants originally let out is really an accretion to that area. It 
is necessary therefore to send the case back to the lower appellate. 
Court for the determination of that question. If the lower 
appellate Court finds that the land that is claimed as an accretion 
to the area originally let out, did form asa gradual accretion to 
it, the plaintiffs will be entitled to a decree for possession of the 
same in their right as non-occupancy raiyats. If the fact is found 
otherwise, the plaintiffs’ claim to the additional quantity. of land: 
as an. accretion must be dismissed. 

The result then is that the plaintiffs are entitled to a decree: 
for the 14 kawis originally let ou: to them to be held by them as 
non-occupancy raiyats; and the case must be remanded to the: 
lower appellate Court with reference to the remaining quantity: 
Qf 44. kanis fer the determination of the question stated above. 
and for à decision upon that question in accordance with the 
directions contained in this judgment. ` 

` The costs s of this appeal will abide the result of the ramané. 


A. T. M. zs ; - -Case remanded. 
. (1) (1871) 16 W. B, 95, ` (3) (1304) L L. B, 21 Oslo, 288. : 


\ 
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27070007. Before Mr. Yusticé Geidt >> -> or 
ee i MIAJAN AND ofurxs , eo. 


v. 
ry 


‘ zm AKRAM ALI BHUIYA AND muss 
JNen-occwponey raiyat-—Adsoration—Torms of holding “accreted - land— Bengal 
Allucion and Diluvion Regulation, ( X-I of 1885), section £ ol (1). "s 

- Sectdon 4, clause (1) of Regulation XI of 1835 APP e a 
who is notan, oooupancy raiyat, . : 

Bont Pershad Koori v. Chakurl Tpwary a explained, i 

The person to whose land the gooretion_ is formed is entitled to hold the 
&coreted land on the same me as that by-which the land to which it is an 
accretion is held, ` 

Gaprhari Kalbarto v. Bhola Kaibarto (2) followed, 

Appeal by two of the Principal Defendants. 


Suite for possession. 


The facts of the case and arguments appear sufficiently from 
the judgment. | 

Babu Dhirendralal Khastgir for the Appellants. 

Mouli Serajual Islam for the Respondents. 


The judgment of the Court was as follows: 


The finding of the Subordinate Judge as to the nature 
of the land which is the subject of the present suit is expressed in 
the following words: “The fact clearly is that a large „quantity 
of thur gradually formed by the slow recession of the river dnd 
the portion which was fit for cultivation or was about to be fit for 
cultivation was let to the plaintiffs, and the remaining portion 
which was then iri course of formation but was still under water 
was not included in plaintiff's settlement." ~~ 

The land in dispute is the land which is here referred to as 
the remaining portion which was. then in the course of formation 
on these facts the plaintif i is entitled to settlemerit fcm Góvern- 
ment and prima facie he is so entitled under the first clause of, 
section -4 of Regulation XI of 1845. That clause runs as follows £ 


" When larid is gained by gradual accession......it shall be consi-. 


dered an increment to-the tenure of the person to whose land or; 
estate it is thus annexed, whether such land be held...ssistecsesser’ 


. “Ap from Appellate Daorees Nos, 2520 and 3913 of 1904, against tho 
decrees of Babu Prankrishna Biswas, Additional Subordinate J of OhittaZ. 
gong, date Bj dated the RAA July 1904, diria thatof Babu Bajkumar | Munsiff, 

that place, dated the I8th february 1004. : 


(1) fist J.6 B. 83 Cal x WES 
(8) (944) LL, Bal ek aja o e us 
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eese ES a subordinata tenyre by any description of under- 
tenant whatever. The meaning of these words, to my mind, is 
quite clear: that is, the person to whose land the accretion is 
formed is entitled to hold the accreted land on the same terms as 
that by which the land to vhich it is an accretion is held and 
this view of the law was affirmed in the Full Bench Ruling, 
Gourhari Kaibarto v. Bhola Kaibarto. (1) 

It has been argued on behalf of the appellant that the 
plaintiff not naving been 12 years on the parent land has 
acquired no right of occupancy and that section 4 of Regulation 
XI of 1825 does not apply. In support of this view, he refers 
me to the cass of Beni Persad Koeri v. Chaturi Tewary. (2) 

But that case was vecy different from the present one. 
There, the Jand was settled each year by the zemindar and this 
Court held that the plaintiff was not entitled to the accreted land 
inasmuch as he had no pre-existing right to the parent land. 
But those very words indicats the distinction between that case 
and the present. The plaintiff though he may not be an occu- 
pancy raiyat had a pre-existing right to the parent land. The 
land has been settled with him by Government and he is entitled 
to hold it as against all the world. ; 

Both the appeals, therefore, fail and are dismissed with costs. 


A. T. M, Appeals dismissed. 


(1) (1804) L L. B, 31 Calo, 388. (8) (1906) I. L, B. 88 Oalo, ddt. - 





Before Mr. Justice Mookerjee, 


NITYA MADHAV DAS 
e. 
| SRINATH CHANDRA CHUCKERBUTTY AND OTHERS." 


Hinds widow-—Renarriags, afet of— Alionation-— Legal necessity Roverslonor. 


If a transfer is made by a Hindu widow for legal necessity and before her 
remarriage, the posttion of the purchaser from the widow remains unaffected by 
Mer subsequent marriage, Unless fhe transfer was for legal necessity, it oan 
‘not bind the revers!anary heir who will be entitled to take the property from 
the purchaser after the death of the widow or after she had forfeited hor ostate 
by rasan of her remarriage, : 7 

* ; 
Nae Ete Etpe 


1908, affirming that of Babu Sarada P-osud Dutta, OM Munsiff lst Court 
at Blahenpur, dated the 80th April 1604. 


Wo Letters Patent Appeal was preverred against this decision—Rep. 


Vor, VIII.) . HIGH COURT, 


AMatungini Gupta. v, Bam Rution Roy (1), Rasul Jehan v, Eam Burux (3) 
Murujayi v. Viranshali, (8), VitÀu, v. Govinda (4) and Panchappa v. Sangan- 
basawa (5) followed. 

Har Saran. v. Nandi (6) and Bax. v. Radha Rani (7) dissented from, 

Quer. -Whether on principle an unauthorized alienation by a widow 
ought to be allowed to subsist beyond the extinction of her awn title which 
alane oould pass to her transferee, 

Appeal by the Plaintiff. 


Suit for possession. 


The faots of the case and arguments appear sufficiently Bem 
the judgment. 
Babu Dirambar Chatterjee for the Appellant, 
Babus Golap Chandra Sarkar and Sarat langre Dutt for 
the Respondents, 
: C, A. V, 
The judgment of the Court was as followa : 


Mookerjee J.—The subject matter of the litigation which 
has given rise to this appeal, is a tank which admittedly belonged 
to one Tarachand, who died about April 1898, leaving a childless 
widow Mandakini and a nephew Radhanath. The defendants 
claim to have acquired title by purchase from the widow on the 
1sth June 1898. The plaintiff on the other hand claims title 
through one Ram Brahmo who took a conveyance from the 
nephew on the yth July, 1898. The substantial question in 
controversy between the parties is, which of them has the preferen- 
tial title to the property. It is admitted that Mandakini married 
asecond time on the death of Tarachand, but it has not been 
found whether her remarriage took place before cr after she 
executed the conveyance in favour of the defendants, The 
Courts below have dismissed the suit on the ground that the 
widow had a valid subsisting title at the date of the conveyance 
executed by her. The plaintiff has appealed to this Court, and 
on his behalf the decision of the District Judge has been assailed, 
substantially, on three grounds, namely, frst that the Courts below 
ought to have determined whether the re-marriage of Mandakini 
took place before or after she transferred the property to the 
defendants, seeond/y, that if the transfer took place before her 
re-marriage, the Courts should have found whether it was for legal 
necessity, and /A:rdZy, that if the transfer was without legal neces- 


(1) (1801) I, L, B. 19 Cale. 289. (4) (1890) L L, B. 23 Bom, 831 F, B; 
(2) (1895) I. L. B. 32 Oslo. 589, (5) (1899) I, L. B 24 Bom. 89 at 88, 
(3) (1977) L L. B. 1 Mad. 226. MD) TER AN Bag, 


(T) (1806) L L. B 20 AN, 476. 


Bis 


Orvit, 


1907, 
Nitya Madhay Des 
v. 
Srinath Chandra 
Obuckérbutty, 


April, 4, 
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gity or ifit was made after the re-marriage of the widow, -the 
-plaintiff is entitled to succeed. ' In my opinion, these coritentions 
are well founded and must 2revail. 

' The questions raised on behalf of the, ism. made it 
‘obvious that the Courts below have. overlooked the fundamerttal 
‘point in the case. Ifthe transfer was made by Mandakinj for. 
legal necessity and before her remarriage, it cannot be disputed 
that the position of the purchaser remained unaffected by her 
subsequent marriage. It is also clear that unless the transfer was 
for legal necessity, it could not .bind-the reversionary heir - who 
would be entitled to take the property after the death of the 
widow or after she had forfeited her estate by reason of her 
‘remarriage. It is therefore necessary to consider for a moment 
the effect of remarriage by a Hindu widow upon the estate taken 
by-her from her deceased husband. Now it was laid down by a 
Full Bench of this Court in thé.case of Matungini Gupta v; Ram 
Rution Roy (1), that the effect of remarriage by a Hindu widow 
js to make her forfeit her interest in her first husband's estate’ 
in favour of the next heir. This result follows not only from the. 
principles of Hindu law but also from the statutory provisions.on 
the subject. As was pointed out by the learned Judges who decided 
the case to which I have just referred, according to the text of 
‘Brihaspati, which Jimutabahana makes the basis of his reasoning 
on the subject of widow's estate, “of him whose wife is ‘not 
-deceased, half the body survives ; how then should another take 
.his property while half his person is alive," Dayabhaga, Chapter 
-XJ, section 1, If therefore a widow. ceases to be the wife or half 

.of the body of her late husbard, it is difficult to perceive how shé 
can keep the estate of her late husband, and in this view of the 
matter remarriage would éntal.a forfeiture of the first husband's 
estate, It further appears from section 2 of the Hindu Widows 
‘Remarriage Act (XV of 1856), that a. Hindu Widow. upon 
.Temaryiage forfeits. the interest she had taken in hér deceased 
husband's property, or to use the language of the statute, upon 
‘her re-niarrjage, her interest im her husband's estate. ceases and 
„determines; as if she had then died; and the. next heirs of her 
deceased husband or other persons entitled to the property on 
¡her death, thereupon succeed to the same, This view has been 
adopted in the ‘cases of Murugayt Y. Virümakah (2), Rasut 
Jehan v. Ram Suhu (3); Pithe v. Govinda, (4) and Panchappa v, 

t) (891) I L R.10 Calo,.380. . 1 (8) (1895) 1. L.B. 81 Calo, 589. 

(3) (1877) L E B. 1 Mad. 3306, 44) (1898) 1. L, B, 38 Bom. 89] F. B. 
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Sanganbasawa (1). The contrary view. taken by the learned 
Judges of the Allahabad High Court in Ranjit v. Radha Rant (2): 
and Har Saran v. Nandi (3) does not appear to me to be based 
upon a sound interpretation of either the principles of Hindu 
Law, or, the provisions of the Hindu Widows Remarriage Act, 
and I see no reason to doubt the correctness of the opinion 
which has been expressed by this Cour: and accepted in Bombay 


and Madras. If, therefore, at the time when the alienation was: 


made by .the widow in this case, she had already remarried, she 
had nothing to convey to the purchaser, and the plaintiff as 
transferee from the nephew would be entitled to succeed. If; on 


the other hand, the alienation in favour of the defendants took : 


place before the remarriage of the wicow, two questions arise: 
First, was the transfer for legal necessity ? Secondly, if it was not, 
is the position of the purchaser affected by the remarriage of the 
widow ? Ifthe transfer was made for legal necessity ata time 
when the widow had not remarried, tae purchaser has obviously 
acquired a good title, and the plaintiff is not entitled to succeed. 
If on the other hand, the transfer in favour of the defendants 
was made before remarriage but without legal necessity, the 
purchaser would have a good title til the death of the widow, 


natural or civil. Itis obvious to mv mind from section 2 of' 


Act XV of 1856, that the effect of remarriage of a widow is that 
her interest ceases and determines, as if she had then died, and 
the reversionary heir who would be entitled to succeed ón her 
natural death, takes the property at once. It cannot be disputed, 
therefore, that if the transfer was without legal necessity, the 
subsequent remarriage of the widow would place the purchaser 
precisely in the position which he would have occupied, if the 
widow had died, in other words, the reversionary heir would be 


entitled to recover the property from his hands. Reference was 


made tothe cases of. Gobindo Nath Roy v. Ram Kanay Chow- 
dhury (4), Kally Frosonno v. Gocool Crunder (5), Prosonna Nath v. 
Afsalunessa'(6), and Srecramules x. Krislamma (7), to show 
that when a Hindu widow .alienates part of the immoveable 
property belonging to her husband's estate and then adopts a son, 
the son cannot sue to recover possession of the property until 
the termination of her widow-hood On the basis of this pro- 
prosition, it was argued by way of analogy, that when a Hindu 


(1) (1899) I. L, B, 34 Bom. 80 at 98. (4) (1875) 34 W. B. 188, 
(3) ) L L. R Tuus (56) ` HE ai Pad 
[3) fisso T. L B, 11 All (6) 11878) LL R. 4Oalo, 538 ; &O.L.B,89], 


(7) (i968) I, L, B. 36 Mad. 148, 
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Om widow dlienates part of the property: belonging to her husband's 
1907. estate, and ther remarriés, the reversionary heir ought not to be 
Nitra-Madhar Das. permitted to recover possession of the propefty until thetermi-. , 
e nation of her natural life. -In my opinion, there is no analogy 
Sapan MEN between the two cases. In rhe case of a remarriage of a Hindu,’ 
Maoharjoe; P widow, the very fact of remarriage operates as her death in the eye ; 
'— 0 of law so far as her husband's estate is concerned ; this proposition : 
is consistent with the principles of Hindu law and follows also- 
from thé provisions of the Hindu Widows Remarriage Act. Imay: 
further point out that the analogy upon which reliance was 
placed is. based upon a proposition which does not appear to be . 
entirely beyond the domain of controversy. Ifthe question arose 
directly in this case, it might te necessary to consider whether on , 
principle an unauthorised alenation by a widow ought to be. 
alowed to subsist beyond the extinction of her own title which 
alone could pass to her transferee ; such a view apparently - 
receives some support from the decision of their Lordships of the 
Judicial Committee in Zonomad v. Fagut (1), and of the learned 
Judges of the Bombay High Court in Moro v. Balaji (2). It is 
not mecessary, however, to pureue this matter further, because, ; 
ag. I, have already explained, in the case of remarriage, the. 
revepsiongry heir becomes entitled to the estate precisely in the: 
same manner as he would do upon the death of the widow.. 
The result, therefore, is that this appeal must be allowed, the. 
decision ' of the District Judge reversed, and the case remitted to: 
him for trial upon the merits in azcordance with the directions given: 
ini this judgment. The parties will be at liberty to adduce fresh 
evidence to be taken either by the District Judge himself or : 
under his direction by the Court of first instance, and to be - 
transmitted to him for final disposal of the case. The costs oY 
this appeal will abide the result. : Z 


&. TM $ Ji Appeal allowed ; case PEE i 
.(1) (1908) T. O. La J. 319, (8) (18M) I. T R, 19 Bom, 309, ——— 
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Before Mr: Sustice Casperss and Mr. Fustice Coxe. AUAM 
- BEPIN BEHARY SHAHA . -~ Orr. 

; v. : P.1 72. OH 58 

. MUKUNDA LAL GHOSH anp orugs.* ^ Notrmbex 15,8. 
Redemption and salo, suit for, by subsequent morigageoe— Purchaser in —M faac 


s of prior mortgago doores in possession, position of—Redomption money, — 2 ees 
+. dapont af, after date fwod but before order absolute—Deposit acospted- by ces 
Oomri— No formal order eeending tims— Transfor af property Aot (IV of 
1883), eootion 83, 

zDefendapt purchased a certain property in execution of decree on a suit 
5s a first mortgagee in which the plaintiff, a third mortgages was no party. 
He (the defendant) redeemed the seoond mormgagee and was in possession c of 
‘the property. The plaintiff sued to enfaroe his thort gage as also to redeam 
‘prior Incombrances: * 5 
* — Held, that section 93 of the Transfer of Property Aot did not, in its literal 
terms, apply to & case where there was no prior mortgage still in existenoe; bat 
ihe principles there laid down ought to be followed in dealing with such a cang, 

The plaintiff who did not deposit the redemption money within the ume 
allowed by Court oan redeem afterwards, before a final order is made under 
‘clause 2 of seotioh 98 of the Transfer of Property Act, that is bein the 
‘decree is made absolute, ' 

- Vesapuratii v. Vallabpa Valiya Raja (1) followed. Ua s 

; Nenéram v, Babaji (3), Poresh Nath Mojumdar v. Hamjadn A undas à 
and Debi :Prasad v. Jai Karan Singh (4) reforred to. E 

The position of the defendant, who is in possession of the property under 
an obligation to re-transfer it, if the redemptian money is peid ona fixed dato, 
‘ts analogous to that of a mortgages by conditional sale. ‘ 

Ite deposit of the redemption money is accepted by the Court before the 
“Anal order under clause 3 of section 98 of the Transfer of Property Act. but 
after the date fixed for payment, it becomes, an effectual deposit, although no 
formal order extending the time was passed. 


Appeal by the opposite party. Pon 
Application to have the decree made absolute. E 


The facts of the case and arguments appear sufficiently fom 
the judgment. "i 

Babu Nibnadhub Bosi, Mr. P. M. Guka and Babu 
Haribhusan Mukerji for the Appellant., TqNE 


Babu Nalini Ranjan Chatterji for the Respondents. 


' 


C. AY. 


' * Appeal from Appellate Order No. 70 of 1908, against the order ot 
K.N. Roy Baq., District Judge of Beerbhum, dated the 25th November 1904, 


reversing that of Babu Umesh Ohandra sen, Subordinate Judge of that place, . 
dated the 27th July 1907. 
(1) (1901) I. D. R, 25 Mad. 800 at 806-7, -- (8) (1889) 1. L. B. 16 Calo 345; 


a ANGIN L L. E. R3 Bom. 77]. |.. , 4) (190) I. L. B. 24 All 470, , 
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The judgment of the Court was as follows : 

This appeal arises out of a composite suit, in which the 
plaintiff sued to enforce his mortgage on certain property by sale, 
as, also, to redeem certain prior incumbrances. The suit was 


decreed and the plaintiff was directed to deposit the amount due 


with respect to the prior incumbrances within six months, and it 
was ordered that, if he did mot do so, he should not be able to 
redeem, The decree was dzted the 31st May 1906. An appeal 
was lodged by the defendants or some of them, but it. was 
dismissed on some date, which does not appear on the papers, 
and on the r6th April 1957, the plaintiff deposited the money, 
and asked thet the property covered by the mortgage might be 
sold free of incumbrances, the prior mortgages having been re- 
deemed by the deposit of the money due upon them. The 
pleader of one of the prior incumbrancers (not the present 
appellant) was sent for, but declined to appear, and the applica- 
tion was granred on the 14th May 1907. 

Thereafter, the plaintiff applied to have the decree made 
absolute. This application was contested by the prior incum- 
brancers, though it can hardly have had any reference to them, 
inasmuch as the only relief in the nature of an * order absolute” 
that can be given to the plaintiff in a suit for redemption i$ that 
he “shall, if necessary, be pat in possession of' the mortgaged 
sione Here, this was not necessary and the only order that 
could be made absolute was the order for sale, to which, if their 
incumbrances had been redeemed by the order of the 14th May 
1907, they could not object. They however, also, asked that the 
order for sale and redemption should be set aside. The-Subordi- 
nate Judge refused both prayers, made the decree absoluté, and 
confirmed the order for sale and redemption. The learned Dis- 
trict Judge set aside these orders. The plaintiff appeals, and it 
is argued that. in the circumstances we have stated, the orders 
of the first Court were wrongly set aside by the District Judge. 

“It appears that the deferdant No. 3, respondent, purchased 
the property in execution of a first mortgagee's decree upon his 
mortgage. He has a further claim on the property, inasmuch as 
he also redeemed the mor:gage of a second mortgagee, the 


. plaintiff being the third mortgagee. The question is whether the 


defendant No. 3 being a purchaser in execution of the decree on 
a prior mortgage, and in possession of the property, Section 93 
of the Transfer of Property Act, 1882, has any application to his 
gase, ‘It'is, alto urged on his behalf that if the section does 
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apply, still the fact that the plaintiff did not deposit the redemp- 
tion money within six months precludes him from obtaining any 
benefit now from the decree for redemption. 

Section 93 does not, of course, in its literal terms, apply to a 
case like the present, where there is no prior mortgage still in 
existence, but the incumbrancer is a purchaser in possession. But 
.we think that the principles laid down in the section ought cer- 
tainly to be followed in dealing with a case of this nature. It is 
well settled that when a mortgagee sues on his mortgage, and in 
disregard of section 85, does not make a subsequent mortgagee a 
party, that mortgagee is entitled to redeem the property in the 
hands of a purchaser in execution. There is no reason why such 
a purchaser should be in a better pasition with respect to re- 
demption than the mortgagee, under whose decree he has pur- 
chased. There are no other sections in the Transfer of Property 
Act dealing with redemption, except sections 91-95. In these 
circumstances, we are of opinion, that we should be guided by 
those sections in dealing with the case, whether it is covered a 
their precise terms or not, 

Turning now to the question whether a plaintif, who J 
not deposit the redemption money within the time allowed, can 
redeem afterwards, before a final order is made under the section, 
or, as it is usually expressed, before the decree is made absolute, 
we find considerable diversity of judicial opinion. The sections, 
however, seem to us to indicate the intentions of the Legislature 
with reasonable clearness. 

Section 92 requires, if the plaintiff pays within a fixed time, 
the defendant shall retransfer the property to him, and if he does 
not pay, he shall be debarred from redeeming (unless the mort- 
gage is simple or usufructuary), or else the property shall be sold 
(unless the mortgage is by conditional sale) The words in 
brackets show that the section does not literally apply-to the 
present case. But, applying it as nearly as we can, we think that 
the position of the defendant No. 3, who isin possession of the 
property under an obligation to retransfer it, if the money is paid 
on a fixed date, is far more analogous to that of a mortgagee by 
conditional sale, than to that of the holder of any other form of 
mortgage described in the Transfer of Property Act. The decree 
framed gave effect to this position, inasmuch as it directs that if 
the plaintiff does not deposit the money by the fixed date, he 
shall be debarred from redeeming. 

> Section 93 lays down what is to happen in the two contin- 
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-gencies. of the-money ‘beitig paid. and not being paid. :In the 
latter, the defendant is permitted, in the case of a mortgage. by 
conditional sale, to apply for an order that the plaintiff be dg- 
.barred from redeeming. Andthesection goes on to prescribe that 
“on the passing of any order under this section the plaintiff's 
right to.redeem shall be extinguished.” It appears to us that 
this expression clearly indicates liat the right to redeem con- 
tinues till the order has. been passed. | If this were .not soy it is 
-impossible to understand.for what reason a.mortgagee, other than 
.one whose mortgage was simple or usufructuary; - should . be 
specifically allowed to apply for an order to debar the plaintiff . 
from redeeming. Ifthe plaintiff cannot redeem after the..fixed 
-period, unless. the mortgagee himself takes some action, as has 
-been argued by the learned pleader for the respondents, it is 
evident that his right is altogether gone. The mortgagee is not 
likely to take any action, when he is already in possession of .the 
property, in order to enable tke plaintiff to exercise his right’ of 
‘redemption. To quote the words of the.learned Chief Justice in 
Vedapuratti v. Vallabha Valiya Raja (1). “On the construction 
œf sections 92 and 93 of the Transfer of Property Act it. is per- 
fectly clear that the equity of -edemption remains unforeclosed, 
and the relation of mortgagor and mortgagee continues, until 
the order absolute which is cortemplated by section 93 is made. 
If the right to redeem is only extinguished when an order. is 
made under section 93, it follows that the right is a subsisting 
right until the order is made." It appears to us that the Legis- 
lature intended that the defendant, if he seeks to have the 
plaintiff's right finally extinguished, should apply for an order to 
.that effect ; and that, if he domus not do so, the right should 
remain in existence. 
. These views derive sangi esak Support from the Madras 
case already cited, and from two cases decided in .Bombay and 
Calcutta respectively. The Bombay case, Nandram.v. Babayi (2) 
-was cited with approval in the Madras case (1), and is clear author- 
‘ity for the proposition that a mo-tgagor can apply for extension of 
the time for redemption after ths period of grace has elapsed, 
but before a final order has been made under section 93. If that 
: view is correct, it would seem that if a deposit is accepted by the 
“Court before the final order, but after the date fixed for payment, 
.it hecomes an effectual deposit, It makes little or no practical 


- (0) 1901,L I, -B..85 Mad. 800 at 806-7.. ; (2) (1807) L L, B. 22 Bam. 771. 


Vou. VIL] |o High ODUÉf,- 


difference whether the acceptance of'such-a' deposit is^ or is-not 
preceded by a formal order extending the time. It is the accep-' 
tance of the deposit that is the really important matter, and if the 
Court accepts a deposit after the due time has elapsed, it must be 
assumed, in the absence of anything to the contrary, that the 
Gourt is satisfied that there has been good- cause for the delay. 
In the present case itis reasonable to suppose that the Court 
thought it natural that the plaintiff should have hesitated to pay: 
in a large sum.of money, while the fate of his decree was, still 
rendered uncertain owing to the appeal lodged by the other side. 
Tbe Court sent for the pleader of the principal. defendant. and 
made the order after he had declined to come. All the probabili- 
ties point to the fact that the Court saw fit to condone the 
plaintiff's delay, and, that being so, we think that the deposit 
must be regarded as being i in time and upon application made to 
extend the original period fixed for payment. 

The decision of this Court, to which we have referred, consi- 
dered section 87 rather than the effect of section 93, but it is 
clearly applicable in principle—see Puresh. Nath Mojumdar v. 
Ramjadu Mojumdar (1), where the learned Judges remark :—“It 
seems quite clear to us that the fact of the Legislature having 
made this provision, requiring an order absolute to be made, 
makes the earlier order simply an order isi, and the mortgagor’ 


can at any time, until theʻorder absolute is made, redeem his’ 


property." 

Reference may also be made to Debi Prasad v. Jai Karan 
" Singh (2), in which the' earlier case of Ram Lal v. 7ulsee 
Kuar (3), which: is to-some extent^in favour of the respondents, 
was not followed. 

: The learned pleader for the respondents relies principally on 
two cases, namely, Vallabha Valya Rajah v. Vedapuratti (4) 
and Fayuddi Sardar v. Asimuddi Biswas (5). But the authority 
of the first of these cases has been much weakened by the case 


reported in the asth Volume already quoted, and, in the words - 
of the learned Chief Justice in the latter case, “ cannot be put: 
higher than that the learned Judges dealt with the case before. 
them upon the assumption that a second suit would lie and: 


that? *. *.* the mortgagor* * * is not without a remedy.” > 


"Finally all that was decided in. Matyuddi Sardar.v.- Asimudds 


Biswas (5), was that the period of grace runs from the date of 


>. (1) (1889) 1. L. R. 16 Calo, 948, 1249.) (B) (1806) L L. R. 19 ALL 180, - 
(3)-(1902) L-I; B. St ALL 479. (4) ree 19 Mad. 40. E 
45) (1907) 11 0. W. N. 679. 
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the'original.decree and not fram that of the appellate - deeree. 
The point whether the plainziff could redeem after the fixed date 
was not raised, nor does it appear certain whether or not any 
final order had been made on the application of the defendant. 

‘In these circumstances, we think that the decision of tlle 
District Judge must be set aside, and that of the Subordinate 
Judge restored. The appeal is accordingly allowed with all 
costs. 


4 T. MJ Appeal allowed. 


` Before Mr. Fustice Rambini and Mr. Fustice Mookerjee. 
AGA MOHAMMAD MEDHI TEHAR ALI 


v. 
UMESH CHANDRA CHATTERJI. 
Bit— Dicrissal— Appeal by plaintiff and dafendant—Procedu o, 

. Plaintiff brought an action fcr ejectment which was dismissed on the 
ground that it had been brought Jor a part of the tenanoy, and therefore, not 
maintainable, The plaintiff appealed and the defendant also filed an appeal 
against a finding In the Judgment as ta the nature of the tenancy. The Jadgo 
deoreed the defendant's appeal and affirmed the order of dismissal: 

Held, that the procedure wae erroneous. As the suit had been dismissed, 
the defendant conld not appeal. The plaintiffs appeal should have been 
heard first, and ff his grounds proved to have been well-founded, the defen. 
dant's objectiona should then have been considered, ca 

Appeal by the Plaintiff. 

. Ruit for ejectment after notice to quit. 

The facts of the case appear from the judgment. 

Babus Mokendro Nath Roy and Tarit Mohan Das for the. 
Appellant. ! 

. Babus Nilmadhab Bose, Boidyanath Dutt and Bepin Behary 
Ghose for the Respondent. 


The judgment of the Cou*t was delivered by 


Rampini J.—This appeal arises out of a suit for ejectment j 
brought by the plaintif, after giving the defendant notice to quit. 
The sübject of the suit is a small piece of land within the limits 
of fhe Hooghly Municipality, which is now used as a garden by 
thé defendant. 

The first Court dismissed the suit, on the ground that it had 
been brought for only a pert pf the holding and therefore the 


. E from Appellate Decree Io, 97 of 1005, against the decree of Babu 
Dina Nath Sarkar, Subordinate Judgo, a y, dated’ the 21st September 1004 
rore eng that of Babp, Hardi Pram j MEER Hooghly, -daréd-)the 
86th January 1904, > È Do 
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suit must fail Against this order of dismissal both parties 
appealed, the plaintiff -against the order of dismissal and the 
defendant against the finding of the Munsiff that the case was 
governed by the Transfer of Property Act and that therefore 


the notice of ejectment under the provisions of that Act, was 


sufficient. The Subordinate Judge, has dealt only with the defen- 
dant's appeal and has dismissed the suit on the ground that .the 
provisions of the Bengal Tenancy Act apply, and that the defen- 
dant. has acquired an occupancy right on the land and therefore 
cannot be ejected at all, He has gone on to say that even if the 


defendant has not acquired such a right, he is entitled to notice 


under section 45 of the Bengal Tenancy Act and for this reason 
also cannot be ejected. 

The plaintiff appeals to this Court, and, in support of his 
appeal, it has been urged that the lower appellate Court should 


not have entered into the question of the defendant's appeal. 


without first deciding and decreeing the appeal of the plaintiff, 
that is to say, without deciding that the Munsiff was wrong in 
holding that that the suit was not maintainable, on the ground 
that the ejectment prayed for was with regard to only a part of 
the holding. 

We think that this ground must prevail, It appears to us 
that the Munsiff, having dismissed the plaintiff's suit, the Sub- 
ordinate Judge was not entitled to decree the defendant's appeal, 
without entering into the question as to whether the suit had 
been rightly dismissed or not. "We therefore set aside the deci- 
sion of the lower appellate Court and remand the case to the 
Subordinate Judge. The learned Subordinate Judge will first 
decide the plaintiff's appeal; and if he finds that the suit is not 
maintainable, being brought for ejectment from only a part of 


the holding, then the defendants hava nothing to appeal against, 


It is only on the assumption that the Munsiff's decision of the suit 
is wrong, that he can enter into the the question raised in the 
defendants’ appeal, 

. For these reasons we set aside the decision of the Subordinate 
Judge and remand the case to him to be disposed in accordance 
withthe above observations. 

The costs will abide the result. 


B. M, E Appeal allowed; case remanded, 
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Before Mr. Fustice Pargzter and Mr, ¥ustice Mookerjee. 
AOSUB ALI PRAMANIK AND ANOTHER. 


v. 


BISSESHURI, akas HARANI DASAYA CHOWDHURANI.* 


Print, share of, purchase of, without the consent of comindar, afoot of—Puint 
~ Regulation (FIL of 1819}, motion 6—Co-sharer landlords colleotiag 
tharo of rex separately, if constitutes separate tenanoy —Salo in owocu- 

tion af deores for share of rent, affect of. 

. A purohaser of a khare of a puted aoquires a valid title in the property, 
although his purchase was not recognised by the sxemindar, He is not 
exempted from lability for rent jointly with the transferor if the landlord 
chooses to recognise him as one of the joint-holders of the pui. Beotion 6 of 
the Pntni Regulation only prevents any splitting of the tenure and Apporvon: 
mont of the rent without the sanoticn af the landlord. 

Beurendra Mohan Tagore v. Surromoyi (1) followed. 

Judoonath v. Jadub Churn (2) dutingulshed, 

One of the oo-sharers in the sem^ndari who had a 5 annas interest brought 
a suit for his share of the rent aga: nst the registered putnidar and obtained a 
decree, tn execution of which, he sold a 6 annas interest In tho puéni: 

Held—-That the effect of the mle was preoisely the same ag that of a sale 
under a monoy-decree ; that is, the right, title and interest of the judgment- 
debtor at the time of altachment passed. 

Alonomothonath Dey v. Mr. G. G'ascott (8) distinguished, 

No separate tenanoy is constituted under a co-sharor landlord merely by 
his collecting bis share of the rent separately from the tenant. 


Appeal by Defendanta Noa, 1 and 2. 
Suit to recover possession of property by the purchaser = 
a share of a puhit. 


The facts of the case and arguments appear sufficiently from 
the judgment, 

Babu Sharat Chunder Ray Chowdhury for the Appellants, 

Babu Debendra Nath Bagchi for Babu Kissory Lal Sirkar 
for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J—This is an appeal on behalf of the defendants. 
in an action for recovery of possession of immoveable property.” 
The plaintiff alleges that one Ratiullah had a putni right overt. 
the land in suit, that in execution of a decree obtained on a 


$ Appeal from Appellate Decree No. 12303 of 1902, against the deoree of 
Babu Jogendra Nath Rey, Subordinate Judge of Patna and Bogra, dated 28th 
July 1902, affirming that of Baba Astutosh Obhatterjee Additional Munsiff of 
Bogra, dated 17th March 1902, 
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mortgage, he purchased a half'share of the putni on the 18th 
June 1889, that subsequently a fractional co-sharer in the 
zemihdary brought a suit for rent against Ratiullah and obtained 
a flecree for rent against him and, in execution thereof, put up a 
5 annas share of the putni to sale which was thereupon pur- 
chased by the defendant No.1. The plaintiff asks for a 
declaration that his purchase is entitled to preference over that 
of the defendant No. 1 and that he is entitled to recover 
possession as against him. 

The Courts below have made a decree in favour of the 
plaintiff, holding that the plaintiff had acquired a good title by 
his purchasejand that the defendant No. 1, by his purchase at 
the sale in execution of the decree for arrears of rent obtained 
by a co-sharer landlord, had obtained merely the right, title and 
interest of Ratiullah which, at the date of the sale to the 
defendant No. 1, had already vested in the plaintiff. 

In second appeal, it has been argued before us that the view 
taken by the learned Subordinate Judge is erroneous on two 
grounds; first, that the plaintiff, as purchaser of a share of the 
putni, has not acquired any valid title in the property in as 
much as his purchase was not recognised by the zemindars and, 
secondly, that the defendant No. 1, as the purchaser at a sale in 
execution of a decree for arrears of rent in a suit instituted by a 
fractional landlord, had purchased the property free of the interest 
of the plaintiff, 

We are of opinion that neither of these contentions is sound 
and both must be over-ruled. 

In support of the first contention, reliance has been placed 
upon sections 5 and 6 of Regulation VIII of 1819 and upon the 
cases of Judoonath Shahana y. Jadab Churn Thakoor (1) and 
Watson and others v. The Collector of Rajskakye (a). In answer 
to this argument, the learned vakil for the respondent has relied 
upon the decision of this Court in the case of Sourendra Mohan 
Tagore v. Surnomoyi (3). In this last mentioned case, the learned 
Judges, after referring to the provisions of section 6 of Regula- 
tion VIII of 1819, go on to say:— " The true meaning and 
intention of the provision is, we think, not to make the 
alienation of a fractional portion of a putus taluk without the 
sanction of the zemindar absolutely void, noreven tó exempt 
the tranaferee from liability for rent jointly with the transferor if 


(1) (1880) 11 W, B. 994. (83) (1869) 12 W. R.P, O. 48. 
(8) (1808) L L, E. 26 Calo. 108. 
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the landlord chooses to re-cognize him as one of the joint holders 
of the putri, but only to prevent any splitting of the’ tenure ‘and 
apportionment of the rent without the sanction of the land- 
lord, as the concluding words of the section, which contain the 
reason for the provisions, clearly shew.” We entirely agree with 
this view of the law and we zre unable to say that there is ‘in 
reality any conflict between the case of Sourendra Mohan Tagore 
v. Surnomoyt (1) and the case of Judoonath Shakana v. Jadub 
Churn Thakoor (2). In this last mentioned case, the learned Judges. 
say that the transfer of a share of a putni could not perhaps be 
altogether void although ther go on to add that :— " A` putnidar 
may generally transfer his tenure without the consent of his 
remindar, but he can only do so i2 soAdo ; and the transfer of a 
portion in no way affects the existence of the putni in its entirety, 
orthe rights of the zemindar. We think that, having regard 
to the case of Sourendra Mohan v. Surnomoys (1) and sections 5 
and 6 of Regulation VIII of 1819, it would be impossible to hold 
that a transfer of a portion of a putni without the consent of the. 
zemindar is altogether void although no doubt, the’ zemindar. is 
entitled to say that the division is not binding upon him and -the 
purchaser can not compel any apportionment of the rent reserved. 

The other case upon which reliance has been placed, namely, 
the case of Watson v. The Collector of Rajskakye (3), has no 
direct bearing upon the queszion raised, for all that was laid down 
in that case was that where < share in a putni taluk was trans- 
ferred by a registered putnidar without the express consent of the 
zemindar and in disregard of Regulation VIII of 1819, the transfer: 
was not binding on the zemindar. That case is no authority for 
the proposition that the tramsfer is absolutely null and void.. We 
must hold accordingly that the view taken by the Subordinate 
Judge that the plaintiff had acquired a good title by his purchase 
at the execution sale is correct and cannot be disturbed. 

As regards the second point, the facts appear to be as follows. 
One of the co-sharers in the zemindary who had a 5 annas 
interest brought a suit for his share of the rent against the regis-- 
tered Putnidar and obtained a decree.- In execution of that 
decree, he did not put up the entire putni to sale. - All that he 
brought to sale was a § annzs interest in the putni, It has -beem 
argued before us upon the authority of the case of Mosomotko 


(1) (1898) [, I. B, 28 Oalo. 108. (2) (1869) 11 W., B. 204. 
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Nath- Dey v. G. Glascotf (1), that the true effect of this sale 
is identical with the effect of a sale in execution of a decree for 
arrears of rent. We do not think that this contention is well 
fóunded. The facts of the case of Monomotho Nath Dey v. 
G. Glascott (1) are very peculiar and what the learned 
-Judges substantially found in that case was that there had 
been a sub-division of the putni, that in fact each co-sharer in 
the zemindary practically had under him a separate putni. There 
is nothing to show that, in the present case, the 5 annas co-sharer 
who instituted the suit for rent had a separate putni under him. 
We do not think that there is any authority in support of the 
proposition tbat, merely because a co-sharer landlord collects 
his share of the rent separately from the tenant, that alone 
constitutes a separate tenancy under him. We must take it, 
therefore, that the effect of the sale in execution of the decree 
for rent obtained by the co-sharer landlord was precisely the same 
as that of a sale under a money decree. Consequently, the defend- 
ant No. 1 purchased merely the right, title and interest of the 
judgment debtor at the time of the attachment and, as we have 
found that at that time his interest had already vested in the 
present plaintiff, the defendant No. 1. by his purchase got 
nothing. The plaintiff, therefore, has clearly a preferential 
right and 1s entitled to succeed. Upon these grounds, we affirm 
the judgment of tke learned Subordinate Judge and dismiss the 
appeal with costs. 
A. T. M. - " Appeal dismissed. 
(1) (1878) 20 W. B, 376, s 


Before Mr. Fustice Mookerjee and Mr. Fustice Casperss, 
RAKTOO SINGH AND OTHERS, 
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SUDHRAM AHIR AND OTHERS.” 
Possession, ruit for— Defence, alternative—Posocssion cler as a toxant or for 
mora than 19 yoars— Advers possesion, i ; 
It is open to the defendants, in the first place, to plead, that tho lands were 
comprised in their tenancy and that consequently the plaintiffs were nok 
entitled to recover possession, and in the second place, to assert that if the 
tenancy was not established, as they had held posession for more than 12 years, 
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Pitt , District Judge of dated the 29 1908, reversing 
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the right óf-tho plaintiffs to recover poesemdon was extinguished by the law òè 
limitation. $ 

Denomonse Debia v. Doorga Perskad (1) followed. 

When the case of the plaintiffs was that the defendants were tenants in 
respect of other lands not in dispute and that by act of trespass they dame to 
occupy the disputed land within 18 years before suit, but it was proved that the 
defendants had been in oocupation for more than twelve years the title of tho 
plaintiffs to recover possession by ejectment of the defendants was barred by 
limitation. The question is not one of adverse possession but of limitation, 

( Jan Ohandra 9. Raja Ram Ranjan (9) tollowed, 


Appeal by the Plaintiffs. : 
. Buit for declaration of title and for recovery of possession. . 


The facts and arguments appear sufficiently from the’ judg: 
ment of the Court. 

Babu Dwarka Nath Miter for the Appellants. 

Babus Akhoy Kumar Banerjee and Biraj Mohun Mojumdar 
for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—The subject matter of the litigation which 
has given rise to this appeal is a parcel of land about 1 bigha, 
11 cottahs and 9 dhurs in area. The plaintiffs appellants allege 
that the disputed lands were their Khas Zerait, that the defend- 
ants who were raiyats in respect of a holding of 9 bighas, 2 
cottahs and 8 dhurs of land obtained from the Settlement Officer 
an entry in the Record of Rights to the effect that the lands now 
in dispute formed the Zerait o the plaintiffs but were included 
"within their holding, and that subsequently on the agth May 
1900, the defendant's forcibly and wrongfully took possession 
inspite of the opposition ofthe plaintiffs. On these allegations the 
plaintiffs asked for declaration of their title and for recovery of 


possession and mesne profits. The defendants respondents con» ` 


tended that as the disputed lands had not been in the khas 
possession. of the plaintiffs either within tbe last twelve years, or 
at any time, the claim of the plaintiffs was barred by limitation } 
and they asserted’ in the alternative, that the lands were as a 
matter of fact comprised in their tenancy, so that, upon either 
-view the plaintifs were not entitled to obtain a decree for eject- 


> ment. 


The Court of first instance made a decree in favour of the 
plaintiffs. Upon appeal that decision has been reversed by the 
learned District Judge. He has held that the plaintifs have 


(1) (1878) 21 W. xn B.) 13 E. T. R, 374 (F.B. 
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failed to show that they were dispossessed, as alleged by them, 
at the time of the settlement proceedings, or they were in posses- 
sion.at any time within twelve years of the suit. In this view of 
the matter, the learned judge concluded that the plaintiffs must 
betaken to have failed to make out their case, 

The plaintiffs have now appealed to this Court and on their 
behalf it has been argued that the defendants are not entitled to: 
rely upon the plea of limitation as they plead tenancy under the 
plaintiffs, and that in any event the title of the plaintiffs to re- 
cover possession has not been extinguished by adverse Penn 
on the part of tho defendants. 

. As regards the first branch of this hah we must hold 
that there is no foundation for it. It was-laid down by a Full 
Bench of this Court in the case of Deno Monse Debta v. Durga 
Pershad Mosumdar (1), that in a suit for possession of land 
brought against a person, who set up e tenancy but is really = 
trespasser, the defendant merely by allegation of tenancy in his 
written statement does not preclude himself from setting up the 
defence of the law oflimitation. Sir Richard Couch in deliver- 
ing the judgment of the Full Bench observed that if the contrary- 
view prevailed, in many cases it would be productive of the 
greatest hardship, inasmuch as the defendant would be obliged to 
relinquish the defence of the law of limitation where he might 
really have it, in order to be able to say, I believe that I cad 
prove,a tenancy between the plaintiff and myself.and I desire to 
rely upon that, We must therefore hold that it was open to the 
defendants to plead in the first place that the lands were tom- 
prised in their tenancy and that consequently the plaintiffs were 
not entitled to recover possession, and in the second place to 
assert that if the tenancy was not established, as they -had held 
possession for more than twelve years, the right of the plaintiffs 
to recover possession was extinguished’ by the law of limitation. ..i 

_ Ag regards the second branch of the contention of.the ap- 
pellants, itis in our opinion equally unfounded. The learned 
takil for the appellants has suggested that inasmuch as the 
defendants set up tenancy rights in respect of lands other than 
those now in dispute, they are not entitled to plead limitation 
in answer to the claim of the plaintiffs. This view is opposed 
to the rule laid down by this Court in the case of Iskan 
Chandra Mitter v. Raja Ramranjan Chakrabuity (2), It was 
pointed out in that case that when a tenant takes possession of 

(1) (1878) 91 W. B, 70. .. ` : - €2)41908) 2 O L, J, 125, 
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land outside his tenancy and professes to do so in his character 
-as tenant, the landlord is dispossessed in a Jimited sense ; in other 
words, he is ceprived of actual possession of the land but not of , 
proprietary possession or possession by receipt of rent. “In such a 
case Article 142 of the Second Schedule of the Limitation Act 
applies, and the landlord if'he wishes to eject the defendant 
must bring his suit withir 12 years of the dispossession. If 
he does not do so his title to recover. possession. is barred; 
although “his title to receive fair rent is not barred, as the 
possession of the tenant, so far as the latter: right is concerned, 
has never beer adverse, Judged by this test the plaintiffs in'the 
case before us are obviously out of Court. Their case gs laid in 
the plaint was that the defendants were tenants in respect of 
land other than those now in dispute and that by an act of 
trespass they came to occupy the lands comprised in the present 
litigation ; they further asserted that this ouster took place within 
twelve years of the suit. That allegation, however, has not been - 
established. It is clear therefore that the title of the plaintiffs to 
recover possession by ejectmeat ofthe defendants is barred by 
limitation. The learned vakil for the appellants suggested that 
8s between a landlord and tenant, there can never be adverse pos- 
session. This proposition is undoubtedly too broad, but it is not 
necessary to consider now, how this statement should be qualified. 
It is enough to say for the purposes of the present case that the 
question which arises is really not one.of adverse possession but 
of limitation, and what we hold is that the title of the plaintiffs to 
recover possession has been extinguished by the law of limita- 
tion. The defendants have not asserted adverse possession 
against the entire interst of the landlords; the question of 
adverse possession might have arisen if they had done so, But 
their case as set forth in the fi-st paragraph of the- written state- 
ment is that inasmuch as the plaintiffs were not in possession 
within twelve years of the suit, their title only in. so far as the 
right to recover possession is concerned, is barred by limitation. 
This view is obviously right. Reliance was placed by the learned 
vakil for the appellants upon the case of Chailan Singh v. 
Sudhari Monim 11) in which it was ruled that acceptance of rent 
by the landlord creates the relationship of landlord and tenant 
between the parties and until that relationship is legally deter- 
mined the landlord cannot.dispossess the tenant; possession of 
. property by one party cannot bs adverse to another as the 
roar 0) (2908) 6 O, L. J, 63, : 
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meaning of the Limitation Act unless the claims of parties are 
hostile and adverse to each other. "That case is, however, clearly 
distinguishable, There the question arose in respect of the 
lands comprised in the-tenancy held by one party under the 
other ; here the question arises with respect to lands which are 
alleged by the plaintiffs to be outside the tenancy held by the 
defendants, Tt is clear, therefore, that the question of limitation 
does arise in respect of such lands. ` 
The view taken by the District Judge is correct and his 
decree must be affirmed. The effect of this decision will be that 
the claim of the plaintiffs to recover possession will stand dismiss. 
ed on the ground that it is barred by limitation, We do not 
‘decide, however, whether the disputed lands are comprised 
‘within the tenancy held by the defendants under the plaintiffs, 
and, if they are outside, whether the plaintiffs are entitled to 
claim additional rent for them. With these observations,-the 
appeal is dismissed with cost, 
A. T, M. ' Appeal dismissed, 
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Penal Code (Act XLV af 1800), Seo, 800 emoapiion 4— Murder—Swddon Kg hi— 
Private defonoo— Common tatontion— Sse, 149—Differenos of affect, 

When the acoused’s party pursued the complainants in three boats for a 
long distance and then when they had them in their power landed and attacked 
them with spears and killed three of them, their action does not oome within 
exception 4 to section 800 and certainly amounts to murder, 

There is no right of private defenoe against persons who are merely taking 
refuge in the Offender’s land from other persons trying to take their lives. 

' Members of an unlawful assembly may have à common object only up to 
& certain point and the criminality of each varies according to the information 
at his command and also to the extent to which he shares. the community of 
object. The effect of section 149 may be different on different members 
of the same unlawful assembly. 

Jakiruddin v. Queen Empress (1) followed. 

Case of rioting with murder. 
Appeal by the Accused Persons. 
^* Orbminal Ap 

Esg, Additional Judge of Sylhet, dated the 18th Maroh 1908, 

(}) 0504) I. L, B, 23 Onto, 308. d 
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The material facts and a-guments appear from the Judgment, 
Babu Atulya Charan Bose for the Appellants. l 
Mr. Orr for the Crown. : 
The following judgment was delivered 


This is an appeal from the judgment of Sessions Judge of 
Sylhet who agreeing with bo-h the assessors convicted 6 persons 
of rioting uncer section 147, Criminal Procedure Code, and of 
murder by implication under section 302 read with section 149 
and sentenced them to transportation for life. 

It is common ground taat in consesquence of some dispute 
as to cutting grass at a place which, as far as we can see, the 
complainant's party probably had no business to cut it, they 
were pursued by the accused who apparently filled three boats, 
while the complainant only occupied one and fearing.that they 
would be caught in a narrow Afa/ they landed on the high land 
of Bima sankita to the south of the small Chipa Azad, which is 
said to be only knee-deep. The accused party landed in the 
north-west of the same high land and pursued the complainant's 
party to the bank of this small &4a/. In the result three persons 
on the side of the complainart were killed outright and many 
others received severe and dangerous wounds with spears, the 
accused party receiving nothing but slight punctured wounds 
on their fingers etc, which the learned Judge has held to be 
self-inflicted, 

The considerations which have been placed before us are 
that both parties went armed and prepared to fight and that 
their case should be treated under the fourth exception to sec- 
tion 300, Indian Penal Code, and the conviction of the principal 
offenders should be under section 304. It is further argued that 
both the lands where grass was being cut by the complainant 
and the land where the fight took place belonged to the accused’s 
party and that there is the question whether they exceeded the 
right of private defence. Then there is the third question 
whether the case of the three accused who were not held to be* 
ringleaders, and whom the Judge says he would have treated 
more leniently if he had the power to do so, can be differentiated 
from that of the others. . l 

Taking thess three points in order, we are clearly of opinion 
that the case cannot be brocght within the fourth exception 
to section 300, Indian Penal Code. That exception refers to 
an act committed without premediration in a sudden fight in- the 
heat of piffesion upon a sudden quarrel and without the offender. 


€ 
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“having taken undue advantage or acted in a cruel or unusual 


manner. Now in this case had the accused attacked the com- 


* plainants’ party when they were actually cutting grass to which 


,they laid claim and a fight had ensued, the case would have fallen 


within the exception, but when they pursued them in three boats 
for a long distance and then when they had them in their power 
they landed and attacked them with spears and killed three of 
them deliberately, we cannot find that the act of those persons 
Who committed homicide is less than murder. - 

As regards any right of private defence we consider 
that no such question can possibly arise. Supposing it is not 
quite certain, that the high Jand does not belong to the decree- 
holders in whose interest the accused were acting,there would be 
no right of private defence against persons who merely took 
refuge there from other persons who were trying to take their 
lives. We need not dwell upon this point. 

As regards the third point we are of opinion that it is within 
our power to make the distinction which the learned Judge 
desired to make. It was laid down in the case of. Y'ahiruddin v. 
Queen Bmbress (1), that “in dealing with such: cases, while on 
the one hand it is necessary for the protection of the accused 
that he sbould not, merely by reason of his association with 
others as members of an unlawful assembly, be held criminally 
liable for offences committed by his associa "which he himself 
neither intended nor knew to be likely to be committed, on the 
other hand it is equally necessary for the protection of the peace, 
the members of an unlawful assembly should not lightly belet off 
from suffering the penalties for offences for which, though com- 
mitted by others, the law has made them punishable by reason 
of their association with the actual offender with one common 
object. These two cases respectively emphasize the necessity of 
keeping these circumstances in view. Members of an. unlawful 
assembly may have a community of object only up to a certain 
point, beyond which they may differ in their objects and the 
knowledge possessed by each member of what is likely to be 
committed in prosecution of their common object will vary, not 
only according to the information at his command, but also 
according to the extent to which he shares the community of 
object, and as a consequence of this the effect of section 149 
may be different on different members of the same unlawful 
assembly," ; 
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We think that carrying ‘out the learned Judge's express 
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.intention, we may hold that the use of spears by the members 


_of the unlawful assembly can only saddle those three men who 
:are gaid to have taken a prominent part in the occurrence 
with the inevitable intention of committing an offence under 
section 326, Indian Penal Code. Beyond this we cannot go. 


“But we change the conviction on Saiyadulla, Kiamuddi and 
; Asadulla to one under section 326 read with 149 and reduce 


their sentence to ten years’ rigorous imprisonment which will 


-be under the provisions of section 59, Indian Penal Code, trans- 
.muted to transportation for :he same term. As regards Adil 
- Mahomad, Faizulla, and Jabanulla, we agree with the Sessions 
. Judge that they were ringleaders in the occurrence and we see 
.no reason to interfere with the conviction and sentence in their 
- case, With these modifications the appeal is dismissed., 


Appeal dismissed. 
Several sentences modified. 


CRIMINAL Ri \L REVISION. 


Before Mr. Fustice Britt and and Mr. Justice Ryves. 
ABDUL RAUF MIA AND ANOTHER. 


v, 


RAHAMUDDI*. 


Orininal Procedure Codo (dot V o^ 1898), section 145— Proosodings, adjourn: 
mont gine die—Logality. 


It is not legal for a Magistrate tc adjourn proceedinga under section 146 of 
the Criminal Procedure Code sine dis, pending settlement of the tract under 


Regulation VII of 1863. 

Proceedings under section 145 of the Criminal Procedure Code. 

Rule obtained by the 2nd. party. mE 

The material facts appear irom the judgment. e 

Babus Dasarathi Sanyal end Abani Bhusan Mukherjee for 
the Petitioners. 

The following judgment was delivered by 
.. -Brett J.— We have heard the learned vakil in support of 
this Rule and nobody appearing to Rie it, we think .it must be 
made absolute. 

- The order of the Magistrate dated the ard ren 1907, 

postponing the proceedings under section 145 of the Code of 
Criminal Procedure, sine die. and at the same time -retaining the 
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* Criminal Rule No, 611 of 1998 against the order of A. J.Lalve -Es., 
District ta of Faridpur, dated the 2nd Feb 1008, ooo that 
of Moulvie ulla, Depaty Magistrate, dated o Brd Ap 
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property covered by those proceedings under attachment, is an 
order which he certainly ‘had no jurisdiction to “pass. The 
réasons given in the order itself for passing it are not in our 
opinion tenable. There is nothing whatever to show that the 
estate or area in which the land in dispute is situated is now 
under Settlement by the revenue authorities under the provisions 
‘of Regulation 7 of 1822, arid even if it had been, the Deputy 
Magistrate does not appear to have followed the instructions 


‘contained’ in section 34 of that Regulation. We hold that the 


` reasons given for postponing the proceedings under section 145 
of the Code of Criminal Proceedure sine die are badin law. We 
therefore make the Rule absolute, set aside the order of the 
Magistrate and direct him to proceed under section 145 of the 
Code of ‘Criminal Procedure and conclude the proceedings 
-according to law, - -> . : 
N. X; B. . Rule made absolnte, 


" Before Mr. Justice Sharfuddin and Mr. Justice Coxe: 
BHOM LAL CHOWDHURY 


v. 
MR. R. F. HOPCROFT AND OTHERS." 
` European British subjoot—Criminal Prooodure Codo (Act V af 1898), seotlons 107, 
4 f 143— Magistrats who may itgtiro, 
The expression “ inquire into or try any chatfe” 1n section 448 of the Code 
‘of Oriminal Procedure applies to proceedings under.seotion 107 of the Code, 
The party against whom proceedings under section 107 of the Oode of 
Oriminal Proceduro are instituted, 1s in the position of an aooumed person, 
Quorn Fnprese. v, Mupasoddi Lal (1) referred to 

Application for Revision by Mr.. Hoporoft. | 

Proceeding under section 107 of the Criminal Procedure Code. 

The facts of the case and arguments appear sufficiently fro 
the judgment. : 

Mr. Godfrey and Babu Haraprasad Chatterjee for the 

' Petitioner. 

The judgment of the Oourt was as follows: 

This is a Rule on the -District Mgaistrate of Muzafferpur to 
show cause why the case should not be transferred from the file of 
the trying Magistrate to that of any other Magistrate competent 
to try the same on the ground that the trying Magistrate had no 

“Criminal Bevlilon No. 1077 of 1908 against the proceedings instituted 


under section 107, Orlminal Procedure Code of Mr, Rowland Ohandra, uty 
Magistrate of Mosufferpur, dated the 28th August 1003, UP 


(1) (1888) 1. L, B, 31 All, 107, 
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jurisdiction to inquire :nto the matter under section 443, 
Criminal Procedure Code. 

Under section 443, Criminal Procedure Code, no Magistrate, 
unless he is a Justice of the Peace, and (except in the case of a 


. District Magistrate or Presidency Magistrate) unless he ia 


Magistrate of the first class and a European British subject, shall 
inquire into or try any charge against a European British subject. 
From the explanation submitted by the Magistrate, there is 


< nothing to show that the petitioner is not a European British- 


born subject, and we are :old that the matter was not at all 
disputed. The question is whether the expression “ inquire into 
or try any charge” applies to proceedings under section 107 or 
not, : 

The party against whom proceedings under section 107, 
Criminal Procedure Code, are instituted, is in the position of an 
accused party and when he is bound over to keep the peace, his _ 
liberty is, to a very great extent, qualified. In Queen Empress v. 
Mupaseddi Lei (1), it was held that a person against whom 
proceedings under chapter VilLofthe Code of Criminal Proce- 
dure are being taken, is an “accused person” within the mean- 
Ing of section 457 of the Code. It appears from this case that 
the learned Judge who had tried it, followed Queen Bmpress v. 
Mona Puna (2), and Fhofa Singh v. Queen Empress (2). 

If, therefore, the petitioner is an accused person, his case 
certainly comes under section 443, Criminal Procedure Code, and, 
as a European British-born subject, he is entitled to claim that he 
should be tried by a Justice of the Peace or a District Magistrate 
or Presidency Magistrate, provided the Justice of the Peace is a 
Magistrate of the first class anda European British-born subject. 

In the above circumstances, we make the Rule absolute and 
direct that the Disttict Magistrate do transfer the case to any: 
Magistrate competent to try the NAN 


A. T. M. Rule made absolute, 


(1) (1808) I, L. R. 21 AIL, 107, (2) (1802) L L. R. 16 Bom. 661. 
(8) (1896) L L. H, 33 Calo, 408. 
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. Hand 35 Vict. O. 104, Se Charter Act, 
Act XVIII of 1850, Sas Judicial Offloers Protection Act. 
—— X. of 1850, Ses Rent Recovery Aot. 
— XLV of 1800, See Indian Penal Code. 
—— V of 1861, See Polioe Act. 
—— IIT of 1865, Ses Common Carriers Act, 
—— X. of 1885, See Indian Succession Act, 
—— I of 1872, Sse Evidence Aot. 
—— IX of 1873, Soe Indian Oontract Act. 
— I of 1877, See Speoifle Relist Aot. 
— III of 1877, See Registration Act, 
—— XV of 1877, Bes Limitation Aot. 
—— XI of 1878, Sas Indian Arms Aot. 
—— X VIII of 1881, Ses Oentral Provinces Land Revenue Aot. 
—— XXVI of 1881, Sse Negotiable Instruments Aot, 
—— IV of 1882, See Transfer of Property Aot. 
—— XIV of 1882, See Civil Procedure Code, 
—— VIII of 1888, Ss Bengal Tenancy Aot. 
—- VIII of 1890, Ss Guardian and Wards Aot. 
LV of 1808, Sse Oriminal Procedure Oode. 
—— XI of 1898, Sas Osntral Provinces Tenanoy Act, 
—— VI of 1809, See Indian Contract Act, Amendment Act, 
q— XL of 1899, Bas Oentral Provinces Tenancy Act, 
— (B. C ) VIL of 1876, Ses Land Registration Act, 
—— ———— TX of 1880, Sse Bengal Oese Act. 
r — LI of 1899, Ss Bengal Muniolpal Act. 
Accounts, mit for, maintamnablilty of—Recelosr appointing tekeildar— Agent and 
sab-agent—Indian Contract Act (1X of 1878), Sees, 191, 109. 
“A galt for account fs not maintainable by the owner agalrst a tessildsr who was 
pppolnted by a Reoelver to his ostate, g 
The tehslldar (defendant) is a sub-agent under the Reoelver who may be 
regarded as the agent of the prino‘pal (plaintiff) and as sub-agent he is Hable ` 
to render gooounts to the Recelver and not to the principel Jotindra 
. Narain Acharja Chowdhury ». Rajondra Kishore Das ... 114 
Acoounting—Mortgaged property, purchase of, by prior and puisne mort-. 
gagece—Tonants settled by prior mortgages, right of, See Redemption, 
right of er on - - - m M8 


pAcoretion—Zerms of holding accreted land. 
The person to whose land the &ooretion is formed is entitled to hold the 


accreted land on the same terms as that by which the land to which it is an 
accretion js held, Miajan v. Akram Ali Bhuiya “oo m BAL 


" 
- 
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Acoreted land to be held under what terms, See Accretion e B41 
Adjournment of proceedings Sine dia, legality ob--Settlement, See Oriminal 
Provedure Code, Beo, 145 .. "T Ee EN m 564 - 


Aüministratlon —Ldnixiration bond — Ad minivtralor, frand of—Suretlet notther | 
partias to nor oognisant of fraud —Miscwpropriatien—Discotery of Jraud— Can? 
oellation and fresh grant of Letert of Administration —4Awignment of bund to 
new Adminisrator— Suraties, Uabdility of. 

A surety to an administration bond is Mable under it ever though it 
subsequently transpires that the Letters of Administration were obtained by 

fraud and are revoked on that ground. Debendra Nath Dutt v. The 

Administrator General o? Bengal T i 94 

Admissibility—Dastah— Registration Aoc (III of 1877), Beo. 17 ol, (d)— Non: 
cooupaxey raiyet— Acorsion--Bengal AUwcion and Dilucion Regulation (XI of 
1885), Beo. & ci. (1). z 
An unregistered dastak which merely allows the plaintiff to take posees- 

sion of the land and to oultivate it, is not a case for any term exoeeding 

one year, or g lease from year to year or a lease reserving a yearly rent, 

within the meaning of cl. (d) of section 17-of she Registration Act, and ts, 

therefore, admissible in evidence. Ahmed Bəpari vo Toki Mahomed .. 588 

Adoption of pedigree by other member—Maker not examined—Admisal- 











bility, Ses Pedigreo A - Au E 447 
Affidavit, if scosmary— Facts mated in dada i 
Per Alookerjae J.—Whero the faots in a petition to jhe High Court appear 
sufficiently from the judgments of the lower Courts, no afüdavit need 
be filed. Mussamut Eariman » A. H Forbes m B08 
Agent and sub-agent—Heoel rer appointing teasildar—Iadian Contract Act, E 
Beos. 191, 199, Sse Acoounta, sult for m 114 
Allenation—Jun!or member—Grantoe'’s estcte, naturo of, "m Babooana 
grant T n s. a 124 
-—— of a pa without legal AET E oanea of the then rever- — ^ 
sioners, Ses Hindu Widow E Pa - 5280 
without legal pasak = Dota of next AN A, baring 
lunitel lnterest—Hastate, nature of, tazen by alenee, Ses Hindu 
law—Widow .. ‘i ie - T 120 
4 unauthorised— Duration- Bxtinotion of widow's title, Sse 
Hindow widow ace du T a oon 642 
—— voluntary —Porfeiture—Rlght- cf reentry, Sae Grant, oons- 
truotlon of. ..; s ET "T 188 
BE lota —Oivil Prooedure Gode, Bec, 890, San Partition 
tit ws kah iis As ase e 631 


Anoestra] land—Father revardonary heir—Hvidenoe, Sas Onus one 859 
Appeal by plaintiff and defendant—H]eounant, Bait for. nén-maintain- ` 
&bility—Nature of tenancy— Procodure, Sew Salt B YA 603 
» pendenoy of, in sait fir ejootment and mesne profite—Sult for rent — 
for period before sult for ejeotmont, 1f barred, See Civil Procedure Code, 
Sece. 19 and 18 iss id 808 
Judgment not in aocordance with «vai ieii Prosadira Code, Boo, Sat, 
Bection 523 of the Oode of Oiril Procedure does not allow an appeal on 
the ground that the Judgment ie in exoom of :he award bat only on the ] 


1 
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Appeal—{ Contd). 
ground that the decree is so. PAPE BEII Ben v. Krishna Bii 

Ben 476 
- Application to refer to arbitration, if to e made by all KANA to suit, » 


Civil Procedure Code, Heo. 500 T o "e 294 
‘Arbitration, reforenoe to—Differenca of opinion, no Diro ‘for—Civil 
_ . Prooedure Code, Seo, 509, See Award... oes a owe OATES 
Arms, conducting search for—Judicial duty-——Judiolal Officers Proteoton 

Aot, Beo, 1, See House Search = E T6 
Assessment—Jhum oultivation-—Settled estate, Lima of, See Baildon 

111 01891 ... Tm ies 436 


Attorney—Appearance for both Victo -Abpmrsnes for plantit in the 

name of firm——Sole partner—Appearanoe for defendant in personal 

capacity —Improper behaviour, Sas Contempt of Court on 165 
Auction-purchaser In execution of decree against transferee of occupancy 

holding, if representative— Decrees for rent against recorded tenant, See 


‘Civil Procedure Oode, Seo. 24 3e irs ase a $37 
Award—Judgment not in acoordanoe—Civ!l Procedure Code, Sec, 572, See 
Appeal m 475 


——-—, Tian mon ts Avbitration, ans to— Diferen ET no i gan 
. fer—Oivil Proocdure Coda, Seo, 500— Validity. 

When the arbitrators have given an unanimous award, the award is not 
a nullity because no provision has been made in the order of referenos fora 
contingency that has never arisen, ris, that the arbitrators might have 
differed. Bepin Behary Sen 7. Krishna Behary Sen - - 475 
Ayautuka Btridhan-—Daughter's son if preferable heir to rival wife's son 

— Dayabhaga, verses 82 and 83 and ‘of the rival wife’ interpolations, . 

See Hindu Law—Shebaltship — $69 
B&boo&na grant of axostral property—Grantoc’s itat natura re of—Custon—Burden 

of proof—Partition—Babooana grant, nature of. 

Per ewriam— Landed property aoquired by a grand-father and distributed among 
his sons does not hy such gift become thelr molf-aoquired property so as to enable them 
to dispose of it to the prejudioe of the grandsons. 

A Baboounas grant of ancestral property by the owner of an impartible estate to^ 
enure for the benefit not only of a junior member of the family but of his male 
descendants In the direct line does not looss its ancestral character by the grant, It 
does not become self-aoquired property in the hands of the grantee or his direct male 
desoendanta, Hence the other members of the family have the rights In it whioh they 
can claim under the Mitakehara law, that ig, the right to restrain alienation exoept in 
oases of legal necemity and the'right to claim partition : and the original grantee a 
no power to dispose of the property by Will 

The custom which operates in the case of the Raj itself does not apply toe 
Babooana grant without the requisite proof which is necessary in such cases The 
burden of proof lies upon the person seeking to establish the particular custom and 
to take this ont of the ordinary category of Hindu family property. ~ 

^ Per Brett J —AÀ Babooana grant is made to a junior member of the 
family and to his descendants in the male line for thelr maintenance. The 
grant is not of a portion of landed property to pay off a certain fixed som 
of money which the grantee is entitled to claim on account of his mainten- 
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Babooans grant —( Contd.) 
ance from the Raje but it fe a grant for the maintananoe of the grantee and 


his male descendants 90 long as there are any. Laliteswar Singh v. 





Bhabeswar Singh  .. a ia T 14. 
, meaning of, Sae Baboosna granz... aes . 124 
‘Beneficial Owner’ if entitled to apply, See oni Prooedure Code, * 
Bec. 810A e ` des e ave 805 
Bengal Alluvion and Deluvion Regulation, Beo, 4 (1)—Aooretion to 
holding, Ses Non-oocupanoy raiyat ... a wae 537, 588, 541 


Bengal Coss Act, Sec. 41— Contract in contravention of—Landlord and tanure-holder— 
! BUmokita’— Perpetual moharari lease, consrvotion of— Cast, imposition of addi. 
bioxal — Liability — Doed, oonsirwelion of, rule qf—Coatracts, construchon af, rulo of. 

It ig open to the semindar and the tenure-holdar to contract themselves out of the 
provisions of section 41 of the Bengal Cees Act, 

The word ‘Bilmokhta’ means, according to agreement, stipulated, fixed, or 
consolidated, 

Under a perpetual mokarar! lease a tenuie-ho der stipulated to pay Rs, 1,585 as 
the total amount of rent inclnstve of abwabs and osses during the whole period of 
the continuanas of the tenancy. It contained the following word “ysk Sab Samil wri 

grendrah sao panohail rupaa men kal 'bUmokhsa :’ 

Held, that the tenant undertook to pay tha whole of the oemses which were levied 
at the time of contract, include of the share payutde by him under the statute as also 
the share the burden of which would otherwiss bare to be borne by the landlord 
himself, Lf any additional cesa is imposed or if theamount of cess is inoremsed, the 
incidence of the new burden la regulated according to the statute. 

When an exemption is claimed from statutocy-licbilty, the contract under which < 
exemption is claimed, must be strictly construed against the olaimant and it must 
appear from its terms, beyond the poesibility of any dispute, that the parties intended 
to vary the liability as imposed by the statute. The rule is specially applicable where 
exemption is claimed from exnation imposed by the State. 

The construction to be placed on a deed ought zo be such as will render ib reason- 
able rather than unreasonable and will make it justto both the parties rather than 
tinjust to one of them, k 

In the construction of contracts, Courts may look not only to the 
language employed but to the subject-matter and tae surrounding ciroum- . 
stanoes, and may avail themselves of the sme Mght which the parties 
possessed when the contract was made; but this may be done only with a_ 

‘lew to interpret the contract and not to oontradict t. Mohanund du d à 

v. Baidunnessa Bibi z ni 635 


Bengal Municipal Aot Seos. 406, 405, 409—Cfice-s who should T buses or . 
submit report —Gonaral Comniiteo, power ¢*—3rb-Commitios’s power to sanction 
amanoni of the original plan—Road, defsotws of—Sohams to affect necessary 
im provement— Notico— Owners, duty of. 

Under section 406 of the Caloutta Municipal Aot an inspection of the bwstes in 
which the premises belonging to the petitioner ars situate, was made and a standard 
plan was prepared on a report of s Medical Officer, aa officer of the sa ai and 
an Engineer who was not an officer. 

Hald, that the plan was not bed in Jaw. Ths section does not require- that 
Engineer should be a permanent Municipal Officer. 
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Bengal Municipal Act—Contd.) 


Under section 408 of the Calcutta Municipal Act a notice was served upon all the 
owners of land of a justes. One of the owners objected to a oectain proposed road in’ 
the standard plan going in a certain direction, on which the Sab-committes denided 
that the road be deflected and the standard plan thus mod/Hed was approved by the 
General Committee. The petitioner was then served with a notice under section 408 
to carry out the improvements aocording to the standard plan so modifed, but was 
prosecuted for non-oomplianoe. d 

Held, that the petitioner was not entitled to a frosh notioe with regard to the 
defleotion of the roed in order to urge her objections to the defleotion wetoro tha 
General Committee, 

The law contemplates that all persons. TAA will be present before the Sub- 
committee and will present not merely their own objections to the scheme but also 
any objection whioh they may have to any modification of the shems on the objections 
raised by others. 

It is not imposible that the deflection of the road may bo ari improvement on the 
original plan, but that in itself 19 not sufficient under the law to invalidate the prooeed- 
ings of the General Committee if the whole scheme was one calculated to effecta 
necessary improvement in the land covered by the durtes 

The Osleutta Muniolpal Act gives the General Com-nittee full disoretion to 
proceed either under section 406 or under section 409. 

The Sub-committee has power under the Calontta Mrnicipal Aot to 
sanction any amendment of the original plan even though it be merely to à 
avoid expense and not for the purpose of improving the btas. Srimati 





Atarmani Dasi e. The Corporation of Calcutta ~... 507 
,See 83—Engineer—Offlcer— Standard JM Bea E 
Bengal Municipal Aot, Beos. 400, 404, 409 - "A 807 


The Bengal N. W. P and Assum Civil Courts Act. des. 9. 29 (8) Transfer 
of appeal to Addlticnal District Judge. 

Under sections 9 and 38 (2) of Act X.ILof 1857, the District Judge has 
jurisdiction to transfer to the Additional District Judge any suit or appeal 
transferred by him originally to a Subordinate Judge and then withdrawn. 

Pandit Rakhal Chandra Tewari v. The AUNT of Etate for India 
in Council .. wat 54 
Bengal Tenanoy Act, Okap. X— Rroord of rights—Alisration of exiriea — Regular: 

sult, maintainability of—Speocial prosedwre-—Beos, 100, 128. 

No regular suit oan be maintained for the alteration and correction of 
entries in a record of rights. The special procedare ín seccions 106, 108 of 
the Bengal Tenanoy Aot must be followed. Jogendra Nath Roy v. 

Krishna Pramada Dasi eas . m 338 
, Sec. 5 (b)— Aren exceeding 100 C EN 
Tubuttable, Sse Ejectment, mult for ves 583 
; Seo. $9—' Or otherwise m c seus dap lien, 
if rubris. 

The words “or otherwise’ in seotion 93 of the Bengal Tenancy Aot, must be 

construed ‘Ejusdem gexorit and do not include the oase cf a holding reverting to the * 
landlord on the fajlure of the tenant's hatra, . 
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Bengal Tenancy Act—{ Contd.) 

In such a case the lien ofa» mortgagee to whom the tenant had mort- 
gaged the holding, does not subsist, Muktakeshi Dasi » Palin Behary 

Singh Li 324 

Bengal Tenancy Aot, ii 88—Sub- “dlolaton of holding — Rights of Ba RN 

Landlord's title not questiansd. 

Where the landlord's rights are not questioned aad he does not appear in 
the suit, a transfereo of a share of a holding may mntatain a suit against per- 
sons who claim under an inferior title, even thocgh taey may set up a re 

cognition by thelandlord. Gour Kaibarta rv. 3rimati Tarajan Bibi .. 161 
, Ben, 120—-Propretors private Jand-—Abeenoe of 
~ evidence of khas pesin Arei exoewlirg 10) bighas— Presumption, 

rebuttable, Sue Hjeotmaent, salt for .. N 588 

————, See, 153—85e002d NUM tat plaintif was not 

WO diving the whale of the perlod tha reat o-aimed—Amount of ront amxually 

payable. 

In a suit for rent, the defendant pleaded thet tha plaintiff was not, during the 
whole of the period for which ths rent was claimed, t20 owner of all the lands included 
in the tenanoy, as his interest in a portion had been gold at a sale under the Public 
Demands Recovery Act: 

Hald, that a decision of the qnestion thus raised was a question relating 
to the amount of rent annually payable, and an appecl lay against the decree 
under Bec, 158 of the Bengal Tenancy Act. Sasi Bhusan Rudra rt. 





—— 








! Beni Madhab Samaria . E us 519 

E Bilmokhta ' meaning of, Sas Dengal Cem Act, Sec. i ‘is ; 525 
Burden of proof—Plaintiff allaging defendant a tenant-at-will, See Eject- 

ment, suit for . X sia zm 518 

ioa oH, TH bitur ant ay YS 124 

—— — Kabuliat unfairly obtained, Sex Uniue julien m 185 
Bustee improvement—Notice—Ob]ection—G en2rn1 Oommittee—Sub- Com- 

mittes, Ses Bengal Municipal Aot, Secs. 400, 406, 409 B 507 


Central Provinces Land Revenue Act, Sea. 4 (84), a Gochur and common 
landa — Gaontia, a propristor —Bjrot mont, swit for. 
Goohur lands cannot be classed in the same ca-egorr as common lands, 
' A Gaontia of a Government village in the Sambaloore Distriot is & pro- 
prietor and w entitled to bring an action in ejentment. Purkhit Panda 








r, Ananda Gaontia - 118 

Central Provinces Tenancy Aot, Sec. 3(ID,—Ziolding ot a survey , 

number, See Entry T es - T 116 
——  —————; Beo, 46, B8u»-Sea B— Sub-lease iyu a 

non-ocoupeanoy ryat, Ses Ejeotment ... on 186 
Certificated guardian—Appo:ntment of Boier a RE heeled by Court 

—lrregularity, Sse Civil Procedure Code, Secs 440, 148 m 81 
Coss, additional, imposition of— Perpetual mokararı ease—Liability to be 

regulated by Btatuth, Sae Bengal Cees Act, Rec. 41 ds 525 
Charter Act, Beo. 18—Olvil Procedure Code, Seo, 0?2—Ren* Bnaten 

Aot, Beo. 158— Revision where appeal mem See Migh Court DET 48 


Civil Court's Jurisdiotion when ousted, See Jur.sdiodion Li 114 
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- Civil Procedure Code, if exhaustive, Seo Judgment, loss of ET - bal 
—— , Seas, 12 and 18— Ra judicata—Rent, rait fer — Meme = 
. profits, suit for. < 
A purchased a tenure at a sale for arrears of rent, and some time after, served a 
* notloe upon B, an under tenare-holder, under seotion 187 of the Bengal Tenancy Act. 
A then sned to eject B and to recover meme profite. The Court made a deoree for 
ejeotment and allowed mame profits from the date of the service of notioe under section 
167. B preferred an appeal. During ita pendency, A sued B for rent for the period 
between the date of his purchase and the date of the service of notion: — 
Held, (1) that the suit was not barred under section 1% of the Civil Procedure 
Code ; : 

(2) that the suit was not barred under /seotion 18, Civi] Prooedure Code, E 
as A obuld not join olaims for rent and mene profits imthe previocs suit. =~ 
Naffar Chander Pal Chowdhury r. Munshi Mahomed Kayun - 808 
— ——8eo 13. Fop., TL. —Mauttar—Sukjoot_matler nsed mot ja same— 

Reni Suit— Raparta doorse. 

A sued B for rent for a certain period and obtained an exparte deoree which was 
executed, A then sued B for rent fora subeequent perlod ; B took as defenoe that he 
was entitled to credit for sums whioh he alleged bad been paid before tho first suit 
was brought, and credit for which onght to have been allowed in that suit. 

Held, that this defence was not open to B as he might and ought to have taken 
jt in the former mit, 

Explanation II to section 13 of the Code of Ofwl Procedure does not lay 
down that the issue and the subject matter of the two suits must be 
the mame but that the matter directly and substantially at issue 
must have been directly and substantially at issue ín the previous 
suit. It isnot necessary that the sabjeot matter of the two suits should 
be the same and that the matter of the subsequent should have been 
heard or have been finally decided by a competent Court in the former 
sut. Jamadar Singh » Serajuddin Ahammad Chowdhry T 83 

; Boc. 4« (a), lon vo wndor— Waicar, 

Section 44(a) of the Civil Procedure Code substantially follows.ono of 4 
the rules (O. X VIII, r 2) of the Supreme Court in England and wasiintended ` /” 
for the protection of the defendant.: The defendant may by his oonduet 


waive the benefit of that rule, Satish Chandra Mullick + Ashruffudin 











Ahmad " m 196 
——— ——, Soo 51-— Gignetwre and cerifoation af plaint. 
TA plaint signed by the Collector añil a pleader, who is not tha Govern. ` 


ment pleader but who generally acts for Goreríment, but verifled by the 
Collector and the Government ploader, is properly signed and verified on be- 
half of the Seoretary of State, even though it was signed and presented ata 
Bub-dirlslon, where the Government pleader does not ordinarily praotisa, 
Pandit Rakhal Chandra Tewari ». The Secretary of State for India 

in Council Pa "T t4 
o, See, 59, 83, 138— Documents when to be Aled—Socord appeal — 

Erroneus omerciso of disarction— Ciril Procsdure Coda, Seo. 584. — 4 


lt is not obligatory on the plaintiffs unless they are called upon todo so, to pro- 
duce documents which are not snch as onghtto have been produced in Oourt when 
the plaint was presented, : 


r 
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Civil Procedure Code—( Conta.) 

It is for the Court of first 1nstenoe to decida whether the: documents which ought 
to have been mentioned in the original list, or onght to have been produoed earlier, 
were not so produced for good and sufilolent reesons. 


Bection 188 of the Code of Civil Prooodure-was enacted to prevent fraud by the ° 


late production of suspicious doouments and aob te shut out formal evidence beyond 

‘suspicion such as certified copies of publio documents or records of Judicial proosed- 
ings, : 

When a subordinate Oourt hes refused in the erroneous exercise of ite 

‘discretion to receive documentary evidence <vhfo2 ought to have ‘been 
nocepted, the High Oourt has power to interfere uncer section 584 of the 
Civil Procedure Code. Talewar Sing v. Bhagwar Dass . 147 
—— ese, Seo. S0—Serrloe af notice, nga Kak on tho ewter-door 

Q0 of the ofco. d 

Affüxing a notice to the outer-door of the offloe in whioh the person to 
whom the notice was addressed works as an employer, is not a good service 
under section 80 of the Code af Civil Procedura, Annada Krishna Dey 
v. Jogendra Nath Dey e - 394 
———, Bees, 108, 501— Hula éXsÀcrgod by High Court—Distriot 
J'udqo— Power to re-open question —Order ssizng calda empario doeroe— Appeal, if 

. open to attach in— Petition to High Coert, 

-  Anemparis decree was sot aside under section 10E of the Code of Olvil Prooedure 
by the MunsHf. A rule to set aside this order was discharged by the High Court. 
Subsequently on sppeal from the final decree, the Iietriot Judge set it aside on the 
ground that the order under section 108 was not proper. 





Hold, tho District Judge had no jurisdiction to consider the propriety of the order, | 


after the discharge of the rule by the High Oourt.. 

Held further :—It was not open to the plaint fp challenge the validity 
of the order in an appeal against the final decree. Beetlon 591 of the Code 
of Olvil Procedure, Has no application to such & case, E 





v. À. H. Forbes = see 908 

Beo. 183, object of--Fcrmal evidence, Ses Oir 
Procedure Code, Seos. 59, 68, 188 ds MIO 
—— — ———, Bee. 34A S NE broke gio MM at salo: in» ewect- 


tion qf decree against transfsroo qf occupancy holding—Decres again recorded 
to bem . 7 

The purchaser at an auction held in executon of a decree against the 
unregistered transferee of an oearpancy holding is a ‘representative’ of tbe 
recorded tenant within the meaning of section 224, Civil Procedure Code, 
and iz entitled to apply for the mtting aside of a rale- n cxecution of a rent 
decree against the recorded tenant, on the ground ol fraud, Haradhan. = 

TN Rakahit v. Grish Chandra Mukherji e 827 

— agaman Beetions Sud i decroe—Seotion. 914, applicability 
"o af. : 
- Per Mookorja J—Seotion 8&4 of tho Civil Pedii Code has no ap- 
plication to a case where the Judgmentadebtor tries to cet aside the effect of 
pf ghe deoroe itself, In the case of a mortgage decrse, the decree itself 
wltrects the male of the property and tf,objection, is taken thet the property 
annot be sold besane it belonged not to the judgmmmt-debtor bak to A "ES 


sy 
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Civil Procedure Code— Contd.) 


„party who isa stranger to the sult, the propriety of the deoree is called in 
question, A question of this desoription must be tried ina regular suit and 
not in the execution proceedings which are based on the assumption that the 
decree is a good and valid decree. Shib Lakshan Bhakat +. Srimati 
Dasi - = 20 
y Sec, 310A4— Benaftolal owner, if entitled: to &pply— Person 
tokos propariy has been sold.’ 

A beneficial owner is entitled to apply under seotíon 310A for the setting 
aside of a sale in execution of a decree for money against the Bemwamidar, 
He is a person whose property has been sold under the decree. Baburam 

Mandar v. Ram Sahai Sahoo m 805 
, Bec 876— Trustee applying to alter judgment | 30 as 
to defeat his own action --Breadlt of trust—Oompromise not bona Ade 
and not lawful ... ate s jee vi " 230 
- ——, Beo. 896—Allotmente— Draw!ng lota, See Partition 

sult... ste 631 
—— ————, Sections 440, 443 — Faprewntation of Te plaintiff—Leacs af 

Üeuri--Oertifoaied guardian aot appointed—CUompromiso—Oourt to decide if for 

benef of minors. 

Where the mother of a minor is allowed by the Court to act for her son, it isa fair 
inference that she was appointed guardian by the Oourt, even though there la no 
formal order in the record, so appointing her. 

Where the Court acts in contravention of Section 448, oi Procedure Code and 
overlooking the olaims of the oertifionted guardian appoints somebody else guardian 
of the minor, it is a mere irregularity. i 

Even though there be no order which states in so many termi, that the 
Court has considered the compromise and held it to be for the "benefit of the 
minor, it must be assumed, in the absence of evidence to the contrary, that 
the Oourt did {ts duty in the matter. Midnapore gemindari Co. Ld. 9. 

Gobinda Mahto - = e 81 


— ^ Seo, 461, object of—Joint brothers cannot be sureties 

one of another— Mitakshara family, Sas Managing member of joint Hindu 

family T Sie NO E e ay 256 
—~, Geo. 462—Court's duty in granting | loaco—COomproptiss — 

Oertiftoated. guardian if to taks permission of Judgo—Guardian and Wards Aot 

(C FIII of 1890), Seo. 28~-Recisto—Sutt to sot aside deoreo, if maintainadlo— Fraud 

—Valuation-——J ur iad ction, 

A compromise ofe suit is not one of the acts contemplated in section 29 of the 
Guardian and Warde Act; hence a certifloated guardian can compromise a suit 
without obtaining the sanction of the District Judge, The statutory provision for 
safe-guarding the interests of minors in suits is contained in section 462 of the 
Code of Oivil Procedure. 

Tbe Court fn sanotloning s compromise on behalf of an infant under section 463 
of the Code of Olvil Procedure, should reoord the faot the application was made 
to it by the next friend or guardian, thar the terms of the compromise : were consis 
dered by it, and should in terms state that the question whether the compromise 
was for the benefit of the infant was considered. From the mere fact that the Üourt 








< 
376 THR OALCUTTA LAW JOURNAL. {Vor Vİ - 


Civil Procedure Code—{(Oextd.) ^ 
passed the decree in accordance with the compromise, it oan not be inferred that 


any of those steps preliminary and necessary to the making of the decree had been” 
taken by the Oourt. . 


Where a decree is paseed on adjudication, no seperate suit lies to wet aside the 
decree except on the ground of fraud, bat where it is passed simply upon a compro- 
mi a suit lies upon grounds other than that of frand. 

Where the minors were defendants rep-etemted by their mother and guardian, in 
the original suit a also in the review petition, and the application for review wis dis- ; 
charged with the express direction that the applicant's proper remedy was by way 
of suitand not by way of review, a suit by the minors through a new next friend, 
their mother and former guardian ad litem being impleaded as a defendant, Hes. 
to set aside the decree on grounds other thar that of fraud, 

Where the plaintiffs valued their claim in the Munsiffs Court at Bs. 500, 
and issue was taken on ‘he point, (whioh if decided in favonr of the ' 
defendant wouid.have ous:ed the Munsiffs jurisdiction), but no evidence 
was adduced there was no waiver of jurisdi»stian and the High Court can 
interfere on second appeal Biku Halwai r. Mohosh Halwai m 268 
—— eaea, Bee. 459 Loa co of Court, if ie be anpress— Proremption— 

Compromise decres whan to be sot aside. x 

In order that ‘a compromise may be binding ppon a minor, the leave of the Court 
must be exprosa and further it must be arcived at upon the exercise of judicial 
discretion as to the propriety of the comproncise In the interests of the minor. 

Where a deoree was paused without any judicial enquiry or finding as to whether 
the compromise was for the benefit of the minor, although a formal order of sanction 
to flle the compromise petition was given to an Offlotal of the Court who acted as 
the minor's guardian ad liten : ~ 

Held, that the decree woa inoperatjre : 

When the Court permits a compromise, It must be pretomod in the absence of ' 
evidence to the contrary that it gave due consideration to the matter. 

Although in appeal a doeree made upon a -ompromise in a suit in which 
& minor wasa party woud be held to be invalid as against a minor, it 
could not, after it had become final and teem acted upon, be sot aside, 
unless ft were shown to be prejudicial to the minor. Krishna Pershad č 
Roy *. Romesh Chonder Mandol m 74 

. Beon. 469, 694, 090 — erin, order on, V oan be questioned in 
appeal from final Morea Ca nai minor applying to refer (o arbitration— 

Loaro or consent of Osurt if necessary. , 

Under section 629 of the Code of Civil Procedure, it open to the appellant 
on the appeal from the fingi decree, to take objection to the order passed on the 
appHoation for review, 

A Judge (not being a Judge of tha High Court, other than a Judge 
who delivered the jndgment, hes no jurisdibtion to grant an application 
for review on the ground that no leave or oonsent of the Court under KH 
section 402 of the Code of Cfrfl Prooedure, had been given to the guardían , 

_ ad litem to refor the matter in dispute between ‘the parties to the suit to 
serbit tion; Annada Krishna Dey v. Jogendra Nath Dey e 99 
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Civil Procedure Code—( Contd.) " 
y Seo, Application 4f to be made by ail partias to nit, 
Bemblg —Buch leave or consent of the Court to the application by all 
` the parties tu refer the matter to arbitration is not neoessary under section 
#53 of the Code of Civil Procedure Annada Krishna Dey paid 














Nath Dey : ^ T $94 
— — ——, Bec. B09—Arbitration, reference to— Difference of 
opinion, no provision for, Ses Award ., vis JN "^ 475 
— —, Beo, 622 Judgment not in acoopdenoe with award, 
Sea Appeal i "T ” 475 


, Beo. dit sand = Pra ua y point sakal u—Liabihty Jor 

PN gg ka of damages. 

Where by reason of the decision on one or more of the issues recorded in the case 
there has been no necessity for the consideration of the other issues, the suit was 
dismissed on a preliminary point. The appellate, Court finding that the issues conm- 
dered were wrongly decided and the suit wrongly dismimed, remanded the case for 
the disposal of the suit after conmderation of the remaining issues : 

Held, the suit wes properly remanded under section 502. 

There were two questions in the case vfs., the liability of the defendant to com 
pensate the plaintiffs, and the amount of damages. The Oourt of first instanoe held 
the plaintiffs were not entitled to damages and dismissed the suit on this preliminary 
point, On appeal, the Court of appeal held the plaintiff was entitled to damages and 
remanded the sult for ascertain mant of damages : 








Hald, the remand was proper. Salim Sheikh v. Nasir Khan t 169 
——, Bec. 584—Discretion, erroneous exercise of- Docu- 
mentary evidence, Ses Olyil Prooedure Code, Boos, 59, 63, 188 e 147 


-——-, Sec, 591—Order setting aside «x parts decree, vall- 
dity of, if can be questioned in appeal from final decree, Soe Civil Pro- 
cedure Code, Seos, 108, 591 ve m ste RS 308 


y Seo, 505—Final— Remand order— Decision of uses governing 
tho case—Loare to ie to priny Cownoll, 

The purchaser of a putai, which was sold for its own arrears, sued the defendants 
for khas possession on the ground that they were trespassers after annulment of thelr 
{noumbrances by notices duly immed under seotion 107 of the Bengal Tenanoy Act. The 
Court of first Instance dismissed the suit on the ground that the plaintiffs fafled to 
prove that the notices were duly issued and served. The appellate Court took the 
opposite view, holding that the notloes had been properly served and remanded the 
case for the trial of other issues : N 


Hold, that though the order purported to be only an order of remand, 
yet asthe appellato Court reversed the decision of the first Oourt upon an 
fame which governed the whole case, the decree of the appellate Court isa 
final decreo within the meaning of section 595 of the Oode of Civil 
Procedure Rajabals Debi v Nuffer Chunder Pal Chowdhury and 














Ananda Gopal Gossain v. Nufter Chunder Pal Chowdhury  —— 168 
— Beo. 622—Charter Act, Bec. 15—Rent Recovery Aot, 
Seo. 158— Revision where appoel Hes, See High Court ass 43 


eee emer Bee, 03i—Beferenoe by Collector to Oil Court 
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Civil Procedure Code—{Ornt.) 
7ariadioilon at High Corr e Zand Tagletation Ach Beos, 48, 48 
58, 55 T - - 245 
, Beo. 69. Other remeny open—High Oourt's "o A s 

of interferenoe, Sec Tané Registration Act, Beca. 42, 48, 52, 55 E 245 
Common carriers Act-—Notioe of suit when to be given, Ses Steamship 

Oompany - m - T 192 
Common Law, right of eee to tnspeat Books of the Corporation, See 

Corporation — ... T e ane 108 
Compromise, Court's duty tn PAN KANE, Winer, a party, Beo Oivil Pro- 

cedure Code, Seo 462 aa - 205 

, Minor, benefit atdot nd wating the tacts, Beo Civil 

Procedure Code, Secs, 44C, 448 P 81 

, petition of, affecting immovable property re Hs. 100 

in value—Criminal proceedings, withdrawal of—Order not incorpora- 

ting terms of petition, Ses Evidenoe, admissibility of . 90 
—— ———— by trustee, het boas Kde—Trcsteo giving up rights dida 

decree— Breach of trust, Ses Trustee, suit by ... 280 

Minor—Certiffoated guerdian—Sanction of Distrlot Judge : 

if necessary, Sse Civil P-ocedure Code, Ben, 482 s os 266 

, if binding cn minor—Formal order—" Benefit of minor” 
no judicial mde as to, Bas Olvil Procedurs Code, Sec. 452 us 374 
———, when binding an minor—Leava of Court to be express— 

Judicial discretion, Sae Oil Procedure Code. Sec. 469 Ss ae 274 
Consideration Avoiding legal proceedings, Sas Reversioners sez 458 
Constable, special, appointment of, when to be made, See Pollos Aot, 

Beos, 17,19 ++ - .68 


| spoclal—Refuml | to i a a Dengan = Ka. or dinane ot 
the publio peeoe—Ordinary police force, Sn Prosedure; See Police 
Aot, Sees. 17, 19 i , 68 
Contempt of Court —Improper beherour— Appearance for both panies leat 
|o Firm—Sole partner. 

An attorney who in the name of a firm of which he was the sole partner appeared 
on behalf of tbe plaintiff, also appeared in his own personal capacity for the defen. 
dante. : 

Heid, that he was guil-y of contempt of Court and of improper . 


behaviour, and must be suspended. Jn the matter of Lawrence Wilson... 165 
Contentious suit—Mortgage suit—Buit for ale on mortgage, Se Lis- 
pendens aes - xx am ais Tm N38 . 


Contingent right, declaration of, suit for, Y maintainable— Specio IHeliof Act 
(1 of 1877), section 43. 
Per owriam —A person cannot me for a declaration of his legal right 
unless he has an existing right and n mere oortingent right which may 
never ripen into an actual existing right is not enfflolent to ground an 
action for a declaration that the defendant has no right of succession to the 
property, Samarendra Chandra Deb Berman Bara Thakur v. 
Birendra Kishore Deb Barman ... 1 


Vou. VIII] INDEX OF CASMÁ, 579 


- 


Contract—Contravention of section 4I of Oess Act—Iandlord and tenure- 
holder, See Bengal Coss Aot, Sec. 41, ... "m - es 535 

——— expiry of terms of—Master, option of, become impoesible— 
Magistrate's jurisdiction, See The Workman's Breach, of Contract Aot, 


Becs 2, 5 A oe aa 812 
, construction of, rules of, See Bengal Cora “Act, Sec. 4l eu 52h 
Contraot Act, Secs. 196, 199 —Hindu widow and DO Beo 
Ratification — ,.. "T - m ED 458 
Convenienoe, balance ot—Trial with and of assomors and trial by jury, 
See Transfer of case w - 59 


Corporation— Member of tha Dekporiiloa DUM RA Taw right of the PUES to 
inspeot books of the Corporation Presidency Banhs dct (XI of 1876\—Baxk of 
Bombay—-Sharsholder— Suit by shareholder against the Banh to exforos inspection 
of the register of sharekolders— Allegations of irregularities in tha management of 
the Banh, ix tha eleotion of its board of dirsotors, in adcancing money te directors— 
Object of inspection to communicate wiih other shareholders— Nature of the mit— 
Tneue Of tha writ of Mandamus, principles of, regulating tha—The right under 
Statuto—The samo at Common Law— Absolute right qf inspection— Qualified or 
limited right of inspection. k 
* On the application of a member the King's Benoh Division will in general 

grant a rule fora limited inspection of the dooumenta of the corporation, if it be 

shown that such inspection Is requisite with referenoe.either to an action then 
instituted or at least to some specific dispute or question depending in which the 
applicant s interested ; but, even in this case, the Inspection will be granted to such 
an extent only as may be necemary forthe particular ooowmon, The rule was formerly 
sometimes laid down broadly, and the language ascribed to the Ocurt in one or two 
cases might almost lead to the luferenoe that members of a corporation have an 
absolute right, whenever they think fit, to inspectall papers belonging to the aggre- 
gate body. But any such doctrine 1s now explodéd : and the privilege of inspection 
ig now oonfined to cases where the member of the corporation has in view some 
definite right or object of hu own, and to those documents which would tend to 
illustrate such right or objeot" Taylor on Keidemoe, Voiume 3. par. 1405, approved 
and followed, 

In cases in this country the above principle applies where there is no 
Statute conferring upon the members of a corporation 4 right to inspect, 
copy or take extracts from the reyister of its shareholders or any other doou- 


ment belonging to it. The Bank of Bombay e. Suleman Somji 4i 108 
Co-sharer landlord collecting his share of rent separately, 1f constitutes 
g separate tenancy, See P'utni, purchaser of share of «s HE 554 
——— ———— mortgaging other co-sharers  property--Other oo-sharer’s 
remedy—Oo-sharer redeeming mortgage, See Declaration, right to = 185 
—— ——— suing for share of rent—Deoree, nature of— Sale, effect of, Ses 
Putni, purchaser of share of as 554 


Costa—Morigago docres— Decree Jor costs, V part ef Other. properilat— Tranfer af 
Property Aot (IV of 1888), Seo. 90. 
A decree for costs isa part of the mortgage decree and in execution of 
suoh deoree, the mortgaged properties must first be sold and only if such 
male does not satisty the whole decree, can ths other properties of the mort 
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Costa —(Contá.) 
gagor be proceeded with in the manner laid down in seotion 90 of the 
Transfer of Property Act. Rajkumar Singh ». Sheo Narain Sha S c 18 


Court, didy of— Pertiot, rights e7— Plaint, Aling of. - 
The Oivi Courts must adjuoate on the rights of the parties as they 
existed when the plaint was filed and noton any title subsequently derived, 


Purkhit Panda v. Anarda Gaontia .. - 118 
— — Penting proceeding—Criminal Procedura Oode, Seca, 04, 108, 105, 
See House Bearoh ` i. oe > 15 
Court’s duty in sanctioning oompromis Mins a ta See Oiri Prooe- 
dure Code, Beo. 403 te 7 360 


Court-fee— Declaration, net for, that a | dA was jitutelcel ONDE reliaf— 
Specific Hallaf Act, See, 48 Proviso—Plaint orginally corrootly framed— Unfounded 
ekjection.— Withdrawal of prayer for consequential reliq/—Dlamiseal of suit—Socond 
appesl—Plaint, amondment of and restoration to original form. 

It is nocewary for the plainn® to ask not only for a declaration that a decree 
obtained against him was fraudulent but also for a consequential relief, vis., either 
to have tho fraudulent decree sec aside or to havea perpetual injunction granted to 
“restrain the decree-holder from executing it. 

A salt for a declaration that s decree obtalfied against the plaintiff was fraudulent, 
with a consequential relief, should ordinarily be -alued at the amount for which the 
decree sought to be set aside was obtained, 

Where the plaint wes originally correctly framed, but by reason of an 
unfounded objection as to deficlency of Court feos taken by the defendant, 
ihe plaintiff withdrew his prayer for consequential relief, whioh resulted in 
the dismissal of the sut on the ground of {ts not being maintainable, the 
High Court in second appeal allowed the plaint to be amended afid restored 
to its original form. Thakur Prosad slias Shumboo Narain v. Punkal 


Singh $ s 7 0 485 
Criminal Procedure Code, Beo. Qi—Aocused called — e ; 
criminating document, liability of, Bas Indian Panal ode, Beo, 175 |. ' 890 
— ——— — Seon. 04, 108, 165— Court—Pending procdeding, 
Soe House Search us " zs “is ide 15 





, section 107-— No Bridonce—Perty agrosing to be bound 
deown— Order without jurisdiction. i 


No person can be bound down under section 107 of the Oriminal Prooe- 
dure Code without any eridenoo being recorded that he is about to commit a 
breach of the peace, even thongh „he may agres to be bound down, 

Bam Chandra Haldar r. The Emperor +- ve 68: 
———————— Secs. 107, £43--Seourity fer hooying puoi European 
British rubjeot — Magistrate, who may mgueiro, 
The expression “ inquire into or try any charge" in section 448 of the Code of 
Oriminel Procedure applies to proceedings under seofion 107 of the Oode. 
The party against whom prooeedings under seofion 107 òf the Oode of 

Oriminal Prooedure are instituted, is in the position of an acoused person. . - 

* Bhom Lal Chowdhury v. Mr. B. < Hopcroft v 565 
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Criminal Procedure Code—(Cuntd.) 
— — —, Bee, 122-—Saeerity for good behaviour —' adan a 
tlon of Magistrato. 

The ‘ unfitness’ of a surety under section Pca Oriminal Procedure Coda, is not 
limited to peonniary unfitness, 

The question as to whether a particular ipergon is ‘fit’ or not is for the 
Magistrate to decide. The matter is lef: to his diseretion, which is not 
fettared in any way. In re Jalil ~ % A 218 
| Seo. 145—J wisi on s Nios: M ef—No sorition 

statament called for— No opo rani to addon avidanos, 

A Magistrate has no jurisdiction to pass an order under section 145 of the 
Oriminal Procedure Oode without giving notice to tho parties without c 
calling for written statements from them and without giving an opportunity 
to oite witnesses or to put in documentary evidence, Sujjad Ahmed 
: Chowdhury e Parbati Charan Roy ss 7 
—— ———— ——, motion 145 —Dirision of orops— Magistrate, jurisdio- 

tion of. 

A Magistrate has no jurisdiction to order a diviston of the orops on the 
land, subject matter of proceedings under section 145, Orlminal Procedure 
Code, between the parties, Ram Narain Sahu v. Kailash Singh ie 243 

——— , scion  l45— Proosedimgz, adjournnont sine — die— 























Legality. 
It ia not legal for a Magistrate to adjourn proceedings under section 145 
of the Oriminal Procedure Oode sine dle ponding settlemert of the tract 
under Regulation VII of 1882. Abdul Rauf Mia» Rahamuddi m 504 
——— m, Seo, 4«37 — Further enquiry — Notios to accused, 
An order under section 437 of the Oriminal Prooedure Code made with. 
out notice to the person proceeded against is bad. Sach notioe and an opportu- 
nity to shew cause why the order should not be made, oan be given without 
impropriety after moh person has been arrested and brought before the Oourt 
Giridhari Marwari ». Emperor i 78 
—— ———— — —,A0Ci0n 688— Transfer af cass by District Magisrato— 
Cass remanded by Sastions Judga— Norios to accused person, 
The District Magistrate has no jurisdiction to transfera oase from the 
file of a Subordinate Magistrate fo whom it has been remanded by the 
Sessions Judge for farther enquiry and lese so, if he gires no notice to the : 
other side. Akhil Dome e. Ram Chandra Mandal w T 341 
‘Withdrawal of—Oompromise, affecting immove- 
able property exoeeding Rs, 100 in value —Petition if to be registered, 














See Evidenoe, admissibility of tay ate ve 90 
Crops, division of, order M EE jurisdiction, Sas Oriminal Proce- 
dure Oode, Seo. 145 oh ds ss e 243 
Custom —Burden of proof, See Baban. ee = T - 124 
Mutt—Suooession —Nomination— Election, Ses Mohunth a 499 
Damages, amount of—Compensation, liability ton See Civil Procedure 
Code, Beo. 563 "m 159 


Dastak giving possession and right i5 ‘cullivate—Bogistrtion Act, Boo. 
I(E) Sas Admissibility fo ate: DI ots eee 588 


a 
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Daughter, nature of estate taken by—Giftt to daughters and their respec 
.tvesons—Share of a daughter dying “ without leaving any male issue 
surviving " to go to the surviving daughter and her sons— Share of a 
daughter dying leaving sons to go to her scn or sons—Intention of the 
testator, exclusion of daughter's daughters—Indian Succession Act, Beo 
82, Ses Hindu Law, Will ... AES ss As 48 
a Lala aaa and Baghu Nandana, authorities ot Bengal, See 
Btridhan am T "m on 200 
Dayabhaga, binding dhanstaecv ena 3 ann 88—'Of the rival wife’— 


Interpolation, Sos Hindu lnw—Shebaltehip s os 860 
Declaration, by a deceased member touching family reputation or tradi- 
tion, Bee Pedigree - uL ET 447 





—, right to—Rights in hop ‘afected— m condwot of dafaulter. 

"Where one of the shareholders of & property purported to mortgage the whole 
estate, 

. Hold, the other share-holders had aright to the declaration that the 
defendant could not alienate their share, and this, notwithstanding that 
subsequently to the suit the defaulter bad paid off the mortgage debt. 

2 Sonabhan Bibi» Nathmal Kerasi B T 186 
by deceased member— Post liem notam, Sæ Pedigree set 447 


Declaratory deoroa— Setting xp Wak/— Defendant failing to omablish title, 
In a sut by a purchaser for a declaratory decree where a toaÀ/ is set up by 

the defendant who claims the land asthe swéwalli but fails to establish his 

title, if the plaintiff has made outa prima Jesis ttle, he is entitled toa 

declaration of his title and an injunction. Satish Chandra Mullick r, i 

AshruTudin Ahmad E 196 

No issue gato liability of talok to enhancement, 
Ses Regulation, Bengal Decennial Settlement, Seo. 51 m 

Deoree, conditional, giving possession till a Mohunth is duly Inatalled, 
validity of, See Mohunth ose 

mn effect of, setting aside of—Exeoution, See Olril Procedure Cod, 
Beos, 244, 280, "i - " x0 


— frapdulent- Bolt to set aside Sul for Jeclaration and for oonse- : 
quentia! relief, See Court fos 


- 485 

e — of first Court, if binding pending appa Has Trot, mdi by ae 230 

mama for costa, part of mottgaga decree, Sea Ocsta zs 162 
———— on -compromise became final and acted upon, itis ba nul anlde— 

Minor, prejudicial to, Bes Olvil Procedure Coda, Bee. 403  ... T 274 
^O ~, sult to set aside—Deoree passed on adjudic&tion— Fraud, See oii 

Procedure Code. Beo 462 .. ai tee - e ~ 908 


—— =, sult to set aside, on mona other than fraud, maintainability of, Sas 

Olvil Procedure Code, Beo. 482 uy m 286 
^, in partition ruit, if binding on RÉHUAPAURAE. a party Reioppel— Mixiuality. 
The judgment and decree ina sult for part'tion, to which a prior mortgagee is 
not made & party are not binding npon the mortgagee. 


The mortgsgee in such a case oan not take advantage of any finding 
in the sald judgment. The estoppel must be mutual, Surja Prosad d 
Thakur t. Rajmohan Torpedar " - 418 








8 


or 
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Deed, construction of, rules of, Sas Bengal Oess Act, Beo, 41 ... 525 
Defences, alternative, when allowed—Owner and right of aksen 
Plaintiff not allowed to object in appeal, See Easement ^ .. - 289 
Defenos, alternative— Tenant, Seo Possession, sult for Sa 657 
Direction, land actually soquired not mentioned in— Proceedings void 
Reference to Olvil Court, Ses Land Acquisition Act X ue 39 
Disagreement, between Judge and assessors, See Retrial E a 59 
Discretion, erroneous exercise of— Documentary evidence, reception of—- 
Second appeal, See Oivil Procedure Code, Seca, 59, 68,188 ... UMT 
ot Mie ara aa ta gd beha- . 
viour, See Oriminal Proceduro Code, Beo, 122 za 243 
Document, inoriminating—Aocased, lability of, to produce, Sas Indian 
Penal Code, Beo. 175 » 520 
Documents, whan to be fled, Bee Otvil Procedure Gode, Sos, 59, 68, 188 ` 147 


Drawer, HaLility of—Hundi payable at sight —Unoonditional Moi aka 
Holder arranging payment with &coeptor-—Notíoe of dishonour, omission 


to give, Ses Negotiable Instruments Aot, Secs, 30, 89, 80... - 168 
Masement— Way, right ef —Implied grant—Alternative dafenom—No objeotion— No 
projudios. 


No grant of an easement oan be implied froma defendant using a baa AUS 
Years without any objection on the pert of the plaintiff, 

Per Meekerjeo J — There is no implied reservation of an oasemontin oase ona 
transfers a part of his land over which he has previously exeroiwed a privilege, in 
favour of the land he retains, unless the burden is apparent, oontinuous and strictly 
necesmry for the enjoyment at the land retained. 

Implication of grant of easement, upon the earerance of a tenement, extends to 
a way which is a formed or metalled road. 

It is open to a defendant to set up alternative defences, a, g, to set up as a defence, 
“that he was tho owner ot the property in dispute and if he was not the owner, he had 
a right of easement over it. 

_ A plaintiff will not be allowed to raise any objection as to defendants’ 
setting up alternative defences, at the appellate stage of the sult, when no 
such objection was raised in the Court of first instance and it was not 
shown that he wasin any way prejudioed. Purnendu Narain Roy v. 
Dwijendra Narain Roy , e 889 
Ejectment, mit for—Burden af proof — Teuure, -—— abemoo of 
words importing —Presumpiion— Pormantucy of holding—Mucation potta contain- 
* deg no words importing permanency of holding, if destroys. permanent tenancy- 

Mutation mado iq substitution of keirs—Conrmatory potia. S, 

Where the plaintiff claims to eject the defendanta from tha land on the ground 
that they are merely tenanteat-will, the onus lies on the defendants to substantiate 
that they have a permanent interest in the land, 

The &bssnoe of words importing the heriditary character of the tenure may “be 
supplied by the evidence of long and uninterrupted enjoyment, andiof the descent of 
the tenure from father to son, where that hereditary character may be legally 
presumed, 

In a ose; where the following facts were found, vis, the possession at a uniform 
rent for somo hundred years, ths preperty descending from father to son, variouj 
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Ejectment—( Conia.) . g 
transfers, many of them recognised by the fandlord, the erection of pweca buildings, 
the improvements at much cost, and all this with the knowledge of the landlord's 
agents and no attempt to eject or to enhance the rent for all those years, the proum pe 
tion of the permanency of the holding may legally be made, 

. À permanent tenancy is not destroyed br the acceptance by & purchaser of the 
holding of a mutation itc "PRESE no express words importing the Peranan ot 
the holding, 

The words “ Mutation fs being made in substitution of the heirs of Bhagwan” in 
the mutation potts mean, that the potta was executed not for the purpose of destroy- 
ing the old permanent tenure and creating a Ctenancy-at-will, but simply ‘with’ the 
object of effoting a mutatien of names in the proprietar’s sherista. 

Where a mutation potta refers to an dd -potta creating a permanent ~ 
holding, for the purpose af showing & proportionate rent and treats the 
taker as the then existing tenant and not creating him anew tenant by 
virtue of that potta, thet potias is a conürmatory one. Ismail Khan 
. Mahomed s. Nami Gopal Mukerji e 0c BIS 
y P for—Faotory Leratt—Almonce of exidemos of khas pomanion— Pro- 
pristors privates land— Area exceeding 200 bighas—Prosunption, rabutiable— 
Bengal Tenancy Act, Sece. 515), 190— Fealyat “holding ever— Trespasser — Notion to 
quit, if nocesery—Torancy, determination of. ` 
Indigo serait lands, in she absence of evidence to show that the lands were ever 
in the khas possession of the landlord, or their ancestors, do not come within the 
definition of proprietor's private lands contained if section 120 of the Bengal 
Teflancy Act. ` 
The presumption aring under son. z (5) of the Bengal Tenancy Act is a 
rebuttable one, 
A raiyat of at leat 10 years’ standing end now holding over is not s 
trespamdr and cannot be ejected until his tenamny has been determined by a 
notice to quit or in some other legal manner.. HOD Deer : 
Narain Chowdhury e 588 





—, suit for, non-maintainability—Nature of “tenanoy—Appoal by 
plaintiff and defendant—Procedure, See 3ult ... 552 





—, suit for—Gaontis, a proprietar, Ses Central Piovincsi land 
Revenus Act, Becs, 4(Es), 162 , m pi 116 
, Sub-lease, grant of, by isian Dira pm KE Ac (XIq 
1898), Boe. 48 Bud-seo. (3). 
Under the Oentral Provinces Tenancy Act, none but an ocoupanoy tenant 
can be ejected from his halding for granting a mb-lease. Badasib Jhemkir è 
.*. Jala Gaontia s vs P 156 
English Law of mortgage, if applicable—Landlord purchasing in exson- 
tion of money decree, if can question transferability, Bee Oocupancy 


holding T m | 29 
' Enquiry into or try any charge —Besurity ioi keeping paio Runs 
pean British subject, Sas Criminal Prooodure Code, Secs. 107, 448 eo 55 


Entry in ssttlement recerd, presunption, evidence—Central Provinces Tenancy Ad 
(X4 of 1898), Bec. 9(10)— Holding of a survey timber. 
The entry in the set-lement retord im not conclusive ; it is only.& matter of 
presumption. ^ 


d $ - v 

Vor. VID.) i INDEX OF CASES, ` 585 
Entry—({Contd.). : 

The holding of a survey number in section 2 (10) Explanation II of the 
Central Provinces Tenanoy Aot has referenoe to the holding when the pro- 
ceedings in a Olvi Qourt are initiated, and it oannot avail a person that 
in a subsequent settlement he was recorded as a tenani, Purkhit Panda 

#. Ananda Gaontia m - - 116 

Equity of volun pn ona of the mortgagors, purchase of, by mortgagee— Mortgage 

amount, suit for realisstion of—Share of dobt to ba deducted. 

A mortgagoe purchasing the share of one of his mortgagors is bound to 
give oredit for that which his vendor would have been Hable to pay and not 


the full valuo of the share purchased. Mutty Lall Pale. Nunda Lall 


Noogy ot - 93 
Estoppel—Bridenos Aot, Bec. 115, if exhaustive, Sos Occupancy holding... 29 
Mutuality, See Decree we 0 418 


Previous appltoation barrad— Notios on judg mert-dabtor. 
A judgment-debtor ils not estopped from contending thet a previous 
application for execution was barred by limitation merely because notice 
had been served on him and he did not appear to contest the proceedings, 
Umed Ali v. Abdul Karim a m 198 
European British sub]eot--Security for keeping peace—Oriminal Prooe- 
“dure Oode,, Seo. 448, applicability of—* Enquiry into or try any charge, 


Sw Oriminal Procedure Code, Beos, 107, 448 E 565 
Evidence—Father reverXonary heir—Anoestral land, Sas dd Vs 359 
— recording of, by one Judge and passing of orders by another, 

validity of, Ses Sessions Judge ps Se - 59 


— — —, admissibility of—Compromise, petition af— Criminal WM witk- 
drawal of— Order not incorporating terms of petituox. 
On acoount of some dispute between the parties which resulted in criminal pro- 
ceedings, a petition was presented in those proceedings and in eonsequenoe they 


' were withdrawn but no order was passed incorporating the terms of the petition. 


A suit for increased rent was afterwards brought by ons of the parties against 
the other on the basis of the petition. 

Held : that the petition being unregistered and affecting immovable 
property exoeeding Hs. 100 in value, waa not admissible in evidenoe, 


Biraj Mohini Dasi v. Kedar Nath Karmokar aie 0e 79 
Evidence Act, Seo. 32 cl. (bj— Dispute, nature of, at the time of drawing : 
np—Admissibility, Sas Pedigree fe m A £ 447 
, Bec. 118, if exhaustive, Sas Ocoupanoy holding A 29 
* Family Settlement, prinalple of—Arrangement between parties interested 
in the property— Validity—Prejudioe, Sse Reversioners ^... is 458 
Final decree—Remand orde —Decimon of issue governing case—Leave 
to appeal to Privy Council, Sas O!vil Procedure Oode, Beo. 595 S 188 
Forfeiture— Voluntary allenatlon—Ro-entry, right of, Ses Grant, construc- ` 
tion of 5 - m - 188 


Vorgery— Becelpt for documente—Dlshonestiy or -rxsidulesdy using as a 
genuine a forged document, Ses Indian Penal Code, Seo 471 one 817 


€ 
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Frand—Ptosdings — Full portioulara. . 

Per Ryves J.—It is incumbent on a parzy, be he plaintiff or delüidant 
who seeks to avoid. a contrast on the ground of fraud or undue influenoe, 
to give in his pleadings full particulars of :he eíroumstanoes on which ha 
relies as the basis of his plea, It is not enoügh to boldly assert that, fraud 


or the like vitiated the contract. Raja Promada Nath Roy Bahadur ° 
t Kinoo Mollah, «liss Kala Mia .. ah 185 
Gaontia. a proprietor —Ejeotment, suit for, Bes Oentral Provinces Land 
Bevonue Aot, Becs, d (3a1, 152 m mm 116 
General Committee—Viseretion, Ses Bengal Municipal Act, Beca, 400 
' — 408, 409 - «is e n a. 0 5T 


Gift to danghters and thetr respective sons—Share of a daughter dying 
“without leaving any male issue surviving” to go to the surviving 
daughter and her sons—Share of a daughter dying leaving sons to go to 
her son or sons—lntention of tha testator, exclusion of daughter's 
daughters— Nature of eate takeh by osoh daughter-—Indian Succession 
Aci, Bec. 82, Sea Hindc Law, Will... "m E" 18 

Gochur lands—Oommon lands, Ses Central. Provinces Land Revenus Act, 

Beca, 4 (Ba), 153 m T - Ns 116 
Grant—Ooxstruction of ~—Parfelture— Right of marinir; 

T granted a siras talas to his widowed laughter ata rent, for her life and on 
her death, to her adopted son, if she adopted one, for life, and after him to his sons, 
grandsons &o., by right of inberitenoe, in the male line, but without any power 
of aljenating the property. In case the grates adopted no son or her adopted son 
died without any heir in the male line the zroperty was to revert to the grantor or 
his representative. It was also provided that the property oould not be attached or 
told for any debt incurred by the grantee or ser adopted son, grandson ka, In caseo 
attachment or sale, it world be void and che property would come into the Mas 
possession of the grantor or his representativs : 

Hold, the grant did not create an absolute estate in the ganghikar, At the same 
time the grantor had no right to reenter in o&se of a voluntary alienation, That 
right was limited to oase of attachment or sare, 

When therefore the grantes made a gift of the property to her adopted son, 

Hold, the gift was void, but the grantor or his representative oould not 
obtain bias possession of the property Dharani Kanta Lahiri Chau- 


dhuri e. Shiba Sundari Debya on 188 
@uardian—Mother acting for her son—No formal order appointing her, 
See Civil Procedure Code, Seos. 440, 448 e 81 


and Wards Àoz fec. 39—Compromise—Minor—artifled guar- 
dian— Sanction of Distrioz Judge, 1f necessary, Soe Oivil Procedure Code, 


Hedr— Daughter's and rival wife's sap AYAKE steldhan—Tuherjtanoa, 
See Hindu Law—Shobaitship. EE vis ae x 369 


High Court, power o/—4Act X of 1839, Beo, 158—Cisil Procedure Codo (dot XIV of 
1882), Seo, 029-—Oharter dot (94 and 85 Tiot. O, 104), Seo. 15—Revision whare 
appeal lise. 

The High Court has power, notwithstanding section 158 of Act X of 1889, to revise 
the orders of lower Courts where they have not acted correctly according to law under 
session 523 of the Civil Procedure Code or under section 15 of the Charter Asi, 


' ; : 
"Vor, VITE] D TEDEX OF CARRS, 687 


High Court—(Ooxtd,) i 
' — Where the application is not merely to set aside the order of a Deputy 
Collector, but also the appellate order of a Collector, the Court oan properly 
interfere under section 622, Oiri Procedure Code. Mohunt Gobinda 
' Ramanuj Das *. Lekhun Parida 48 
Hindu Law—Widew, alienation by, withont legal Msn Conii ef females 
reverstonars—Alionss, nature of estate Lakon— Proper yurpese— Prorumptisn. 

Per curiam. The oonsent oí a female reversioner to the sale by a Hindu 
widow without legal necessity does not bind or affect the reversioner who takes an 
absolute estate, The alience gets only the qualified estate of the alenor. 

Buch consent does not raise a presumption of law that the purpose fer 
which it was made was proper, Bepin Behari Kundu ». rl kak 
Hindu Law— Wil, construction of-— Hinds satia: Dicdboadlin ef property te idel, 

Y salid—" Malih” meaning of—Words, if imply absolute ownorikip— Lündiod 

grant, tf and when effecti co—Buit fer declaration of property to be debutter. 

The effect of the word " malik” is to oonfer on the dones a heritable ahd 
alienable estate. 

But the effect of the word “ malik” may be modified by the context, or in other 
words, in order to cut down the full proprietary rights that the word imports, some- 
thing must be found in the context to qualify it. 

The Court must, in oonstruing a will, look to all the clauses of the Will, and give 
effect to all the clauses, ignorifg none as redundant or contradictory. 

Heid on a ooustruotion of the Will in the present case, that there is 
ample indication in the context to displace the presumption of absolute 
ownership implied in the word “ malik” and to justify the conolusion 
that the gift-in favour ofthe widow must be out down to something lem 
than a full proprietary right with power of alienation ; that it is impossible 
to maintain thetany absolute devise was made to her, that she took s 
limited estate under the Will, that so far aa the Will is concerned her powers 
of alienation were confined to the dedication of property for the benefit of . 
the anoestral idol, and the alienation of the property in case of necessity ; 
and that the dedication to a new idol she has established or installed is 
invalid and the dedicated property ix not debatter. Shib Lakshan 
Bhakat » Srimati Tarangini Dasi - m 20 

. Will—OConstruction, consideration for. 
In construing the Willof a Hindu it is not improper to take into con- 
sideration what are known to be the ordinary notions and wishes of Hindus 
with respect to the devolution of property. It may be assumed that a Hindu 
generally desires that an estata, specially an ancestral ostata, shall be retained 
in his family ; and it may be assumed that a“Hindu knows that, as a general 7 
rule, at all events, women do not take abeolute estates of inheritance whioh ~ 
they are enabled to alienate. Radha Prosad Mullik e. Ranimoni Dassi 48 
—M———— —ÜAsbeittMp, inheritence to-—Lunatio, right of inheritance of—Daya- 
bhaga, authority of—Dayabhaga, Chap IV, Sec 3, V. 31, 82, 33, spurions— Riesi 
wiyos son and daughter's son—Sridhdn, ayawiu, 
In the absence of any directions to the contrary in the will, theright of mbari- 
tanos to the shebaitahip follows the game line as the right of inheritance to immovable * 
properky. 
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Hindu Law—( Contd.) < 2 

In Bengal, insanity at the time when the inheritaroe falls in, is sufficient tor 
exclusion from the suocession, even though the lunaay may not have been congenital ; 

_ and where the sucosmion to an office is in. question, the duties attached to which 
.require that the holder shall bein full possession of his senses, lunacy is undoubtedly 
sufficient to disquality a person from suooeeding. 

The text ofthe Dayabhaga by Jimut Vabsna cannot be regarded as in Ítselt an 
authority absolutely binding without any regard to the fact whether the dootrine pro- 
pounded in the text has been accepted as a trne exposition of the law and has been 
sanctioned by usage, “and without any consideration of the question whether a verse 
relied upon bears on its face the evidence of being spurious and an interpolation. 

' Verses 82 and 98 and the words “of the rival wife" in verse 81 in Beo, Hrot 
Chap. IV of the Dayabhaga are interpolations' aud are spurious. $ 

The son of a rival wife is nota preferential heir to the daughter's son in tho line 
of sucoeasion of the eyaxtus stridhan property of a Hindu female. 

The destruction of an image does not destroy the endowment. Purna 

Chandra Bysack r. Gopal Lal Bett e 869 
Wil—Gijt to daughters “and their respective soxs"—Share of a 
, daughter dying “tolthout leaving any male lence surviving” to go to the surciving 

danghisr and Aer sons—Share of a davghisr dying leaving sons to go to Aer son or, 
sons—Intention of the testator, evolusion of dawghters’ daughlars—Naturo of estate 
tahen by sash dang Mie dadian Busanan Act (X af 1885), Beo, 89. | -> 


Where the only question raised upon the appeal was as to the nature of the estate 
which, in the events which bad happened, tha testator’s daughters took under tho 
clause of the will ofa Hindu tnhabltant of Oaloutta «ix, “I desire and direct my 
executora to make and divide the whole of my estate, both real and personal, 
unto and between my daughters in equal shares, to whom and their repeotire sous I 
give, devise and bequeath the same, but should efther of my said daughters die with- 
out leaving any male ieue surviving but leaving my other daughter her surviving then 
in such oase the surviving daughter and her sons shall be entitled to the share of the 
deceased daughter, or in the case of the death cf either daughter leaving sons, 
the share of moh danghter is to be paid to such Ser son or sons share and share alike.” 

Hold, that the intention of zhe testator was to create In favour of his daughters an 
estate for life with a remainder over to their song, and that, in the events that had 
happened, the daughters of the testator were ent-tled to the testator's estate in equal 
abaros for life and with benefit of survivorship beswaen themselves. 

Held alo, that by the gift to his daughters “and thelr respective sons,” and by 
the proviso that in the event of one of the daughters dy!ng " without leaving any 
male issue surviving" the share of the deceased daughter was to go to the surviving 
daughter and her sons, to the exstusion in both cases of female isme, the testator had 
clearly succeeded in showing that his daughters, whom he inoontestably intended 
to benefit, were not to have-more than what was generally known to bé a woman's 
estate in his property ; and that no, langnage could more clearly show ‘than the 
language of the clause, “in the oase of the deash df either daughter leaving sons, the 
share of‘ such daughter to be paid to such har «of or sons share and shate alike,” that 
the intention of the testator was to exclude his danghters’ daughters from the succession, 
to"which they would have been entitled under the ordinary Hindu: Law, if their 
mother’s estate had been absolute _ wo 
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Hindu Law—{ Contd.) i 
With reference to the contention that under section 82 of the Indian Succession 

Act (X of 1805) the daughters took an a»eolute estate; — ae 
Hold, that, under the terms of tke will, only a restricted interest was 

intended to pass to à daughter dying without male iue Radha Prosad 


Mullik+. Ramimoni Dasi ..... e . 48 
Hindu Widow—Allenation by surrender or by conversion into annuity 
—Oonsent of reversioners—Transfares, right of, See Reversfoners x 458 
~ Alidtation of porflon gf astato—Cunsent of nowt reversioner— 
Validity. 
An alienation by a widow of a portisii of her husband's estat is valid r 


if made with the consent of the next reversloner, The principle 1s not ree- 
trioted to the case of alienation of the whole of the property. Pulin Chandra ` 
Mandal v. Balai Mandal... zi - 280 
— Alienation—Ro-marriaga— Purchaser, arus of — Recarsioner remedy of. 
lf a transfer is made by a Hindu Widow for legal nooeeaity and before her ře- 
marriage, the position of the purchasar from the widow remains unaffected by her 
subsequent marriage. Unlees the transfer was for legal necessity, it can not bind tha 
reversionary heir who will be entitled to take the property from the purchaser after 
the death of the widow or after she had forfeited her estate by reason of her re-marriage. 
Quasre—W hether on prinaiple an u3authorixed allienation by a widow 
ought to be allowed to subelst beyond the extinction of her own title which 
alone could pase to her transferee. Mitya Madhay Das s, , Srinath 
Chandra Chuokerbutty is 543 
ı lease by—-Beneficial arrangement— Not prejudical to the 
sefoniondn Don dandas of interes; into annusyenfumty settlement, 











principle of, Sse Reversioners B s 458 
Maintenanoe— Grant to dps ons qus “ot will— 

Questioning grant, valdity, See WIL . T see 489 

Reverslonars—Agency, See Batifloation «ss T 458 

—— — ——— — Residence, restriction as AERE Just, 

cause,’ Sae Will i ER - 489 
Maintenance, amount of, if can be limited by will, 

Bae Will $5 - T ae. 489 
Holding, permanency "m m obaracter, aici of odi impor. 

ting—Presumption, See Ejectment, sult for ae wi 518 
, sab division of-—Purohaser, rights ot-—Landlard's title not ques- 

tioned, Sse Bengal Tenancy Aot, Bec. 88 on e 7 161 


House search —Zndian Arms Act (XJ of 1878), -seotion 28—Code qf Criminal Pro. 
oedure (V of 1898), sections 05, 105, 105—Judioial"Offtoera Protootion Aot (XVIII of 
1860), seotion 1. f 

The defendant who did not, before sausing the (search ot the plaintiff's house to 
be made, first record the grounds of his bello! as provided for by section 25 of the Arms 

Act, could not justify the search under the provisions of the said aot. 

, As there was no procexling pending before him, the defendant was nota ‘ Oourt! 

within the meaning of soction 94 of the Code bf Oriminal Procedure, and therefore e 

' the defendant could not direct a search to be made in his presence under the provisions 
of section 105 of the Code. 
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House search—( Contd.) ; 


The search having been for the purposes of discovering arms generally, section 


[ 185 of the Oode did not;apply. 
Oonductíng a search for arms is not an sot done in discharge of a Judicial duty. 
Act XVIII of 1850 (Judicial Officers Protection Act) does not apply to such a osse. 
Even where a defendant's bona Ades in conducting a search is establi- 
shed it does not release him from the obligation the Jew casis upon him as 
betng in supreme control of the search party from seeing that the search was 
eondupted in a proper and ressorable manner, In such a case the damages 
should be substantial and not merely nominal Hrajendra Kishore Roy 
‘Chowdhury v. Clarks D 75 
Hundi, payable at sight--Unconditional acceptanoe— Holder dadging 
payment with soosptor—Notloe of dishonour, amission to glve—Drawer, 


liability of, See Negotiable Instrumenta Act, Secs, 80, 89, 86.. sis 165 
Idol new, dedication of, if valid, Soe Hindu Law, will m e S5 
Impertible eatate—Junior members, See Babooara grant sa 194 
Incumbrances, sult to avold—Purchaser from purchaser at revenue die 

Putnidar, Ses Right to sue 2f 177 
Indian Arms Act, Bes, 25— Balief, grounds ot, revording of, condition 

precedent, Sse House search m "P 76 
Indian Contract Act, Seca. 59, 60, Ses Land eens Se 41 
mm — — —— mama, Bec 191, 192—Recelrer appointing tehalldar, Bee 

Accounts, sult for o: " we 114 


Indian Penal Code, Se. PN BURN object. — No ndi 
No question ax to common objsot— Prejudice, 
‘Where the common object o£ an unlawful assenbly is clearly set out in 
the charge and there is no question in the lower Courts as to the common 
object so set out, a convibtion for rolting with the abject set out is good 
even though there might be no express finding as to the common object, if 
the accused bas not been in any way prejudiced by the absence of such 
finding. Dasarathi Mahapatca +. Raghu Salm m 6? 
————, Seor, 142, 300, eaception Lha fyhi—Private defonco— 
Mer der— Unlawful Leta ly = Oo manon intention —Oriminaliy varias. f 
When the -acoumed's party pursued the oompirinents in three. boats. for a long 
distance and then when they had them ‘in thelr power landed and attacked them 
with spears and killed three of them, their actor does not come within aiig 
4 to section 300 and certainly amounts to murder, 
. Thereisnoright of privata defence agains persons who are &iwdy iig 
refuge in the offender's land from other persons trving to take their lives. 
Members of an unlawful assmbly may have a oommon object only up 
to a certain point and the criminality of each varia nooording to the Infor- 
mation at bis command and &isc to the extent to which he shares the | 
community of object. The effeot of section 149 may- be different on 
different members of the same unlawful aseemily. Adil Mohamed v. 
. The Xmperor .. us 651 
t a a a, Bec, 140, effect of, on different members—Unlawtul 
amembly—Common intention, Jee Indian Penzi Code, Beon 149, 800 


Exception 4 ees m REA me ets Wis 661 


^ 
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Indian Penal Code—{ Contd.) 

y Beo, 175— Intentionally omitting to produce a docu- 
meni —Accused person —Inorimiaating dooumsnt—Liabviliry to produce 
Criwinal Procedure Coso (Act V of 1898), Seo. 94. 

s An acoused person cannot be called upon, under section 94 of the 
Criminal Procedure Oode, to produce a document which would incriminate 
himself, His failure to do so is not an offence under section 175 of the 
Indian Penal Code, Iswar Chandra Ghoshal v, The Emperor m 
y Bec, 471—Dishonsstly or fraudulently using as gonwina 
a forged doowment — Dishonest or fraudulent intention — Rooript for doon- 
moris aotually Jowd— Forgery, 


Aocused was charged with having fraudulently or dishonestly used à 
document which purported to be a receipt granted to him by the manager of 
a Ward's Retate for certain papers, and which receipt was alleged to be false. 
Subsequently, some of the papers mentioned in the receipt were on search 
found in the estate office, while the other papers had not been searched for, 

Held, that these facts were not sufficient to show that user of the 





dooumeht was fraudulent or dishonest-or that the accused had committed” 


any offence, 

Held furths, : Uf the papers had actually been deposited in the offioe 
and the accused had subsequently prepared & false receipt for them, it would 
not be forgery, Ram Prosad Maity « The Emperor Ed se 
Indian Succession Act, Ses. 82—Gift to daughters and their respective 

sons--Bhare of a daughter dying “without leaving any male issue 

surviving" to go to the surviving daughter and her sons—Share of a 

danghter dying leaving sons to go to her son or sons, See Hindu Law, will 
Injunction— Plaintiff proving prima facie title—Defendant failing to 

establish title, Ses Declaratory decree... 
Inspection, absolute right of —Qnualifled or limited right, See m 
Jhum Cultivation, nature of— Permanent Settlement—Arsessment Bes 
Regulation IJI of 1891 E ši m ie eee 
Judge, change of—Reocording of evidence by one and passing orders by 
another, validity of, See Seasions Judge tos its ron 
Judge and Assessors, disgreament between, Ses Retrial ss "m 


691 


820 


317 


59 
59 


Judgment, loss of—Re- -writieg from mamory— Civil Procedure Code, if smhanstive, 


Where a Judgment has been lost, it is open to the Judge to re-write 
from memory the substance of it. It cannot be expected that the Civil 
Procedure Code would provide for such a contingency. Narsingh Narain 

d Bingh +..Harkhu Singh - à 

Judicial Officers Protection Act Sec 1—Judlewl duty—Oonducting 
“search for arms, See House search us es ue 
Jurisdiction—District Judge, if can question the propriety of order 
setting aside ew parts decree—Bule to set aside the order discharged by 

High Court, See Civil Procedure Code, Beos. 108, 591 
——— District Judge transferring s case withdrawn from the file 

of Subordinate Judge to his own flle and then transferring to that of 


531 


75 


4 
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Jurisdiction—{ Contd) r 
Additional Distriot Judge, Ses The Bengal, N. W. P. and Assam Olvil 
Courta Act, Seca 9,99 m. 

——ofa Judge other dh, the Judge delivering Ju&gient, 
to grant an application for review on ground that no leave or oonsent 
of Oourt under Sec, 402, had been given, Sse Civil Procedure Code, 
Seon, 462, 624, 629 id ^e ine 

, order without—Party agreeing to be bound down—No 
. evidence, Sse Oriminal Prooedure Oode, Ben. 107... "T 

— —— — o! Magistrate to order division of Sipe bla NO aia; 

Procedure Code, Beo. 145 ... vs - vee 
"Want of xctice—No written statement *oglled for—No 

opportunity to adduoe evidence, See Criminal Procedure Oode, Beo. 145 
— ————ot Magistrate—Expiry of terms of oontract—Master's 
option became impossible, See The Workman's Breach of Oontract 
Act, Beos. 2, 5 - id ws 
of Civil HE EPIN to ere lying within 

British territory, dispuso as to—Hill Tipporah Raj. 

Held, (Does J. duditants).—The appointment of Jubraj by the Baja of 
Tipperah is an aot of State by & Soverelgn Prince and the Municipal 
Courts cannot question the validity of the: appointment. Samarendra 
Chandra Deb Barman Bara Thakur » Birendra Kishore Deb 

, guastion of, when entartainabis in appeal—Cieil Court's 
furisdiction when ousted, 

If the question of jurisdiction depends forts determination upon facts 
not found by the lower Courts an appellant sannot ask the High Court to 
find them ; the appellant must susbtantiate ^is contention if he oan, on the 
facta already found. Ibi unable pomit. to any faota in respect of his 
plea, that plea must fail, 

The ordinary Civil Courts ani be oustad of their Jurisdiction in the 
&baence of an express provision of law to that effect. Purkhit Panda +. 

Ananda Gaontia kah m iis 

Kabuliyat, execution by several persons— Ono cannot avold—All not 
questioning, Ses Undue influence... m ai 

——— ^ — Landlord and tenant- Dominating will, Base Undue influenoe 

“ Kanya ”, meaning ci Dyabhagi, Ohap IV, Beo. II, para 16, Ss 
Btridhan ose - E to, 

Land, transfer of part of—Inrplied sira ot Sues mtm ot 
lend retained, See Easement As An vei 


———. using for eight years—Grant - “ot naban ank Tangisan; Bes Base- 
ment 











we 


Land Acquisition Att Declaration -Land on acquired” not montioned— Re- 


Sorence to Oivil Court. 
When land actually taken up by ERN is different from 
that mentioned in the declaration issued under the Land Acquistion Act, the 
proceedings of the Oolleotor are void and there-ean ba no valid reference to 
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Land Acquisition Act—{Oentd.), 


the Olvil Court, Gajendra Sahu v. Tho Secretary of State for 
India in Council " 89 
Landlord and tenant—Alternative defence by tenant, Ss Possession, sult 





. for .. E e 2 E PS ET 557 
— and tenure-holder—Qontract in contravention of section 41 

of Oem act, See Bengal Ooms Act, Beo. 41 .. in 29 525 
Landlord's recognition, nature ot— Transfer of non- spa Pra ocoupanoy 

holding, See Ocoupancy holding, non-transferable bequest of 261 


Land Registration Act, sation: 3 (10), 78— Revemwe-/roo Brau Raha kilan 
wader Regulation X X XVII of 1708. 

The mere fact that the area of the land is over 100 bighas and that it 
was capable of being resumed by Government under Regulation XXXVII of 
1798 is not sufülotent to make it rerenue-free property within tbe meaning of 
section 78 of the Land Registration Aot. Ratanmani Devi *. Dina 

Nath Chatter]ee m 533 

ee a, Bees. 43, «8, 63, 55—Registration of name, Collector's 

poer to order— Conflicting claims— Haferenos to Dicil Court what to stato— Posses- 

slon— Widew in possession in lieu of dower— Reference, irregular and contrary to 

Law—High Court's power of reviston—Civil Procedure Code (XIV of 1888), 
Seo, 683— Other remedy open to aggrieved party. 

Before a Collectar can order the name of an applicant to be registered under the 
Land Registration Actas proprietor of'an estate or of any Interest therein, he must satisfy 
himself that the possession exists or that the alleged successiun or transfer has taken 
place and that tho;applioant has acquired possession in accordance with such succas- 
mon or transfer but not otherwise The determination of the question of posseasion 
alone is sufficient when the applicant claims to have assumed charge as joint proprietor 
on behalf of his oo-sharers or as manager, When the applicant claims to be proprietor 
by succession or transfer, the Collector has to satisfy himself that the succession or 
transfer has taken place and that the applicant is-in possession accordingly. In this 

_ydatter case, the applicant cannot succeed unless both the elements are established. 

If there is a dispute as tg the posession, succession or &oqumition by transfer, 
by the applicant, of the extent of interest in respect of which he has applied to ba 
registered, the Collector should, in the first instanoe, try to satisfy himself, whether 
any person is in possession of the interest in dispute. If it is not proved to the 
satisfaction of the Collector that any person is in possession of the interest in dispute, 
the Oollector may adopt one of two courses, He may either himself determine 
summar]y the right to possession, deliver possession accordingly, and make thes 
necessary entry in the Register or he may make a refarence to the Civil Court which 
may determine summarily the right to possession and deliver possession scoordingly, 

It is not enough for the Qollector to repeat the language of section 55 of the 
Land Registration Act and to my that in his opinion the dispute ought to be properly 
determined by a Civil Oourt. He must stato thet it is not proved to his satisfaction 
that any person is in poasession of the interest in dispute. 

When a person has proprietory interest in land and as such is entitled to racaive 
rent, he is in posseselon of his interest if he is in receipt of rent, while his tenant who 
la in actual occupation has possession which, in a sense, is the pomemlon of the 
Jandlord or superior proprietor, = 
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Land Registration Aot—(Cextd,) 

‘Where the order of reference by the Collector. to the Olvil Court shows on the 
face of it that he did not dirent his attention ta the question whether any person was 
in pomseasion of the interest ir. dispute, 

Hold—That the reference was irregular and in contravention of the provisions of 
seotion 55 of the Land Registration Aot. 

When a Oiril Court finds upon the facts thet a Wahomedan widow is in possession 
of the disputed property, ex proprietor, by -eceipt of rent, that she is entitled to 4 
large sum of money from the estate of hor husbend.an account of her dower and that 
she peaceably entered into pomescion upon the death of her husband and claimed to 
hold possession not as a wrong-doer but upon an assertion of title which is prima facis 
well founded in law, it exercises jurisdiction illegally and with material irregularity 
when it makes an order tha effect Se he eden te ieee 
to oust her from possession. 

Though the Olvil Court acquires jurisciotin by virtue of the reference 
made by the Revenue Court, yes onoe it has got selainof the osse, it exercises 
its power as a Civil Court, and its decision is a decision of an ordinary Olvil 
Oourt. Hence, the High Court has jurisdiction to interfere ether under section 623, 
Civil Procedyre (ode, or under section 15 of the Charter Aot. 

The High Oourt oan interfera under section 62%, Civil Procedure Code, 
even though the aggrioved perty has other remedy available. Omatul 

Medhi v. Kulsum < - 316 
Leu cH eos qe remi dud ; 
if the name of a proprietor is registered under the Land Registration 
Act, during the pendency of a sult for ren; by him, and the registration 
deoree is produced in the course of the trial, it must be held that there is 
sufficient compliance with the requirements of the Act. Rabia Khatun rt. 
Rani Eilashmani Debi se 199 
————— ; Beo. 78—Malikana, not rent, See Malikana, claim for 9200 
Land revenue, realisation of— Indian Contra Act (LX af 1872), sections 59 and 60. 
Sections 59 and 60 of the Indian Contract Act-apply to transactions in . 
relation to realisation of land revenus. Jctindra Mohan Ben «Uma 
Nath Guha su 41 
Law, question of—Oonsiderations of law in the process of rensoning— . 

Question whether jhum lands lay within or without the limits of the 

settled estate, Sae Regulation III of 1891 “A Im 488 
Legatee, consent of—Creation of mortgage zftordate fixed tor payment 

of legacy—-Continued possession of f exeoutor—Presumption, Boe P Mire 








. by exeoutor and residuary legatee — ... a BT Nr B45 
Legal necossity—Faots, Ses Reversionors e 458 
Limitation Act, Sec. 22—preforma defencant joined as paint Gee 
Plaintiff, added E ids - T 286 
, Boh. II, Art. 14, applicability of, Sas Limitation Act, 
Boh, IL, Arta, 14, 181 ia e 470 


, Soh IT, Arts, lé, 191—Peeseasion, suit for—Noabad taluh— Sala 

Jor arrears of revenue, purehaser dt— Ho-soti ament with defaulting propristers. 
6 Artiole 14 of Schedule II af the Limitation Act-refers to orders and proceedings of 
a functionary to which by law 1s given a partipular effect in favour of one person ar 
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Limitation Áct—(Oexia,) x 
against another, subject, in the regular course, to a further PE AN 


. for its object to quash them or set them aside. 


The article has no application where an order is null and void and does not affect 
“the plaintiffs interest, so that there is no occasion to set it aside. 


Where subsequent to the purchase of an entire Noabad mehal at a sale for arrears 
of rerenue by the plaintiff, the term of the taluk expired and Government resettled the 
taluk in favour of the defaulting proprietors and the plaintif instituted a sult for 
recovery of possession of a!paroel of land included in the talak purchased. 

Held,—That the rule of limitation applicable was that embodied in 
Avticle 121 and not in Article 14 0f Schedule II to the Limitation Act, 

Maqbul Ahmad v. Hara Gobinda Kalal at 470 
, Boh. II Art, 108—Perlod when begins to run—lllegal 
Putni Sele, setting aside of—" When the profits are received,” and “ where 
the plaintiff has been dispossessed by a decree afterwards set aside,” 





meaning of, See Mesne profita, suit for .., 181 
—, Boh, IT, Art. 109, Third column, maning ot, Bee Maine 

profits, suit for ig iss és on ine 181 
Limitation—Tenant in possession of other land of landlord for more than 

12 years, if adverse, See Possession, suit for FE 557 


Lis pendens— Tresafer ef Property Ao (IV of 1883), Boo. ` 59— Mortgage di . 
Inieres in immorable property—Contentious ruit. 
A suit on a mortgage is a suit with respect to an interest in immovable 
property, and a suit for sale on a mortgage praying relief against the mortga- 
gors and others is from the beginning & contentious suit within the meaning 
of section 52 of the Transfer of Property Act. Durga Prasad v. Madho 
Prasad ses 153 


Lunacy, when inheritance falls in--Not congenital, Sea Hindu law— 
Bhebaitship M mm 


- 369 

Maintenance, amount ot, if can be Iitmited bz will Hindu widow-— 
Deyabhaga School, See Will - am wa 489 

, amount of, i£ can be excluded by implioation—Atndu widow 
—Dayabhaga school, See Will në a zT 489 


Major charge, senction not gicen— Minor charge, trial on, validity of 
It is not desirable that a case should be proceeded with against a person, piecemeal, 
Where therefore a parson could not be tried ona major charge without the sanction 
of the Olvil Court, 
Held, he ought not to be tried for minor offences. Giridhari Marwari 
v. Emperor e m 78 


Malice, during enquiry, Sæ Malicious prosecution .. wes 387 


Malicious Prosecution, nit for, damages for—Principles applicable to the oas 
—Prossoutor— Malice, the foundation of the action—Whon may malice be shown— 
Knowledge of the defendant as to the falsity of the charge—Liahlity im such 


4 oc. 


In an action for damages for malicious prosecution, the person m can be [made 
Halle is the prosecutor, ` 
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Molicious Proseoution—Uontd,) 


The determination of the question as to who the real prosecutor is, depends upon. 
ali the circumstances of the case. The mere setting of the law in motion, ıs not the ` 
eriterion, nor is it enough io my that the prosecution was instituted and conducted 
by the police; the conduces of the complainant, before and after making the charge, * 
his means of information and motives, must also be taken into consideration. ' 

The foundation of the aotlon js malice, and malico may be shown at any 
time in the oovrse of the encuiry ; a prosecution commenced bona Ada, may 
become malicious in any of the stages thrangh which it has to pass, 

Pandit Gaya Parshad Tewari >. Sardar Bhagat Singh... 887 
Malik, meaning of—abeolute ownership, See indu Law, will - 20 
— ——, ir will, oonstrwotion. 

Where the term ! Malik ' 1s used in & will, itapreaise meaning is to be j 
determined by the oontext and with reference to the other clauses of the . 
document, Purna Chandra Bysack v. Gorallal Bett .. 869 
Malikana, claim for—The Land Registration dot (VII of 1876 B. c), 

Seo. 78— Malikana, not rong, 

Beotion 78 of the Land Registration Ast Is no bar to a olum for 

Mahkana, which is not a claim for rent. Syed Shah Najamuddin 
Hyder »- Syed Zahid Hossein ... ~ - »0 
, not rent, See Malikana, olaim for m m ie 800 


Managing member of joist Hindu family, right of, to withdraw rent deposited in 
Cowrt— wit for rent by managing member for self and ar wen friend of minor 
brother—Managing member, rights g—Mitakehara Behool—Olel Procedure Code, 
(Act XIV of 1882), See, £81, olgeot of — Jofui brothers Berety. 


A managing member of a joint family, governed by the Mitakahsra system of 
Hindu Law, who was appointed guardian ad litem of hus minor brother for the 
purpose of a rent guit in which both the brothers obtained a decree for” arrears of 
rent against therr tenant, oan withdraw the money deposited in Oourt by the tenant 
to the credit of himself and the minor, without obtaining leave of the Oourt under 
section 461 of the Code of the Oivi] Procedure. 


Per Mitra J.-—À managing member Js the acoredited agent of tho family and 
can do all acts, benificlal to and necessary for the family. The introduction of the 
infant member of the family under the x1epreeentation of the managing member aa 
a next friend was merely forma], a matter of procedure, and was not necessary BO 
far as the substantive rights were concerned. 

Bection 461 of the Code uf Civil Procedure does not contemplate an‘ exeoution 
of a bond for an indefinite amount or for the benefit of a oo-parcener, i 

er Oasperse, J.—Tho object of sectibm 481 of the Code of Civil Procedure 
is to protect property recatved by guardianawd litem on behalf of the minors they 
represent, There 1s nothing im the words of che section from which any exception 
may be deduced, - s 

The managing member of a Mitakahara family cannot me without jommg the 
other members as, paitres to the suit, Thera may be cases in which a manager alon e 
oan sue to recover rent: for example, if he hes given a lease in his own name, and 
the suit for rent due in terma of the lease, 

' Joint brothers cannot be sureties, one of another, in a Mitakshora 
family, Hence the adult plumtiff cannot be naled upon to furnish secunty 
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Managing member Coxtd,) 
in respect of money to be received by him on behalf of his minor brother . 
who was made a oo-plaintiff in order to obtain a joint cecree for rent, 


MES A Harihar Porshad Singh t. Mathura Lal m 256 
————— — — rights of--Mitakshars School, See Managing member 

of joint Hindu family .., 256 
Matter—Bubject matter need not be jar Bait alt Es ey dear 

See Otvil Prooedure Code, Bec. 18 Expl. 1I m i ET 83: 


Mosne profits, smit for— Limitation Aot, dohedule II Arts. 109, 190, applicability 
qf —'" When the profis are roosiced " in Art. 100, meaning of, é 
Where the defendants wrongfully received profits which were actually receivable 
by the plaintiff but for an illegal puisi salo which was afterwards set aside, the period 
of limitation is three years from the time when the profits were received. — 
By the clause “ where the plaintiff has been dispossessed by &.deoree afterwards 

set aside on appeal, when he recovers possession " in the third column of article 100, 
the Legislature limits the conditions under which the ordinary rule of three years 
may be extended, : 

The olause “when the profits are reoelved.” in the third column of 
article 109 moans “ when the profits are actually received.” Peary Mohun 
Roy v. Khelaram Sarkar rid ` 181 
, salt for— Rent, suit tor—Res judicata, Bas Civil Biogedure 
‘ Code, Beos. 12 and 18. is E see ri »3: 
Kohunth—TZrens/er, P TA AR, A RN, =the superior and 
subordinate, relation detweoen—-Conditional daores giving poessssion till a Mokunth, 
ta duly installed, if to be passed. 
A Mohuath of a Afi cannot transfer the right of management vested in him, 
though coupled with the obligation to manage in conformity with the trust annered 
; thereto, 

. Where one aidé in subordinate to ancther in the sense that tho lattar has tbo righi 
of nomination of the Moàwath of the former, the Mokunth of the former seat cannot 
by a deed of transfer alienate his right in favour of the Mokwntas of his superior mati. 

There is no fixed rule which regulates the relation between a superior and a 
subordinate mait ; even 1f & mudi is subordinate to another, lemut bo governed by-its 


own rules of management. 

In the orso of mis the custom governing the partloular establishment has to be 
proved. 

In the qase of sts there is no uniform custom applleable to all euis mo far ai 
the question of succession to the office of MoAwath is concerned, » 

In onses in which a MokwxtÀ 1s allowed by custom to nominate his snocesmor by 
word of month or by a will, such nomination is subject to the confirmation of the 
entire body of Senyasis of different weite, who are Invited to be present at the 
ceremoney of installation when the new AfoAenth is invested with the Chudder or the 
robe of office, z 

When no custom ia proved and nc authority in the outgoing Wokewih to make a 
nomination is established, the Alokwxi^ should be elected by all the Samya of the 
Institution, 

Where the plaintiff has not asked for declaration of rights to nomi- 
nate a Mokweth for another midt, nor in the plaint stated precisely the = 
nature of ‘the relations betwden the two edis bat claimed title in himself 
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Mohunth—(Oeutá.) . 

on the basis of the Superdenime whioh created no valid title in him in the 
disputed properties, he cannot at the appellate stage ‘of the oase, be per- 
. mitted to turn round and say that ho is entitled to have a decree for 
administration, to recover porseasion of the dispured properties and to keep 
such poewdilon til a Mokwsth has been appointed. Prayad Das v. 








Mohunth Kriparam ' - 499 
Mokarari lease, perpetual, construction of—ilewhAza, Se Bengal Cova 
Aot, Bec. 4l  ... v n. 525 
Mortgage, amount, sult for seio. of—Mortgagse purobaser of & back 
of one of the mortgagore—Bhare of debt to 5e deducted, See Equity of 
redemption  .. - T 93 
_ of holding—Landlord purchasing in inan, of money TS 
if can question transferability, Sae Occupancy holding 39 
Occupancy ryot dying without heim Lien, if subsists, Bes 
Bengal Tenancy Act, Seo, 28 iae vss 824 
— Party—Partition svit, Ses Decree x T 478 
———-— —— by exeeutor, and residuary logatce saking ai lias Bedekiore Poeiidary 


legates— Deods, deposit of, talth a woiigagee —JDonsiruotiro notice — Legacy— Will. 

A mortgage by an executor, who 'is also -estduary legatee, to secure his private 
debta, may bo set aside even at the suit of a pecuniary legates; the position of 
creditors is leas favourable, as a mortgages withort notice may be mfe as against them. 

Where deeds were deposited with a mortgagee, the contents of which, and, enquiry’ 
based thereon, would have led to the discovery af a charge on the mortgaged pre- 
mises, the mortgagee must be taken to have bad constructive notloe of the charge. 


Where a legacy was payable within siz years of the denth of the 
testator and the executor created a mortgage eight years after the due 
date, the mortgagee was not entitled to assume tke consent of the legatees 
inspite of the lapse of time, as two of the legatees were infants and the oon- 
tinued possession of the estate by the executor, was not inconsistent with 
the purposes of the will, Bank of Bombay v. Suleman Somji - 
— deoree—Exeoution—Objection as to property belonging to 

stranger, where triable, Sse Civil Prooedure Code, Seos 344, 280 m 
property, purchase of, by prior and pulsne mortgagees— 
Acoounting-—Tenantes settled by prior mortgagee, right of, See Redemp- 
tion, rigbtof ... - ves wer t 
suit—Interest in immovable proparty—Oontentlous suit, Bee 
Lispondens m t- 
Mutation, made in substitution of heirs, menio ot Bee Ejectment, euit tor 
patta—Absence of words importirg heriditary character, if 
destroys permanent tenancy, See Ejectment, scit for on A 
patta when oonfirmatory, See Ejectment, suit for ... 
Mutt—8uperior and subordinats, relation between—Nomination—Transter, 
power to, Bas Mohunth  .. m wae 
Mutwali, power to appoint. 
The power to appoint a mxdwalli ee ere of 


a trust, The power to appoint a new metwalli danda on the mmo ground 
M tbe power to appoint new truscees In. England, 
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Mutwali—(Coztd.) 
A person who is below the age of puberty cannot be appointed mautwell, 
Satish Chandra Mallick ». Ashruffndin Ahmad ave 196 
, power to appoint, nature of—Power to appoint new mutwali, 
nature of, See Mutwalt "X "T Vi» sae 196 
, who can be appointed, See Mutwall ats wee ae 196 





Negotiable Instruments Act, Sos. 30, 39, 86—Hwndi payable at sight—Unoondi- 
tional accepinmoe— Holder agreeing to arraxgomsnt for payment with acceptor— 
Notioo of dishonour, omission to gire— Drawer discharged. 

The &ocoptor of a kuxdi payable at sight accepted the kundi unconditionally. The 
holder of the note agreed to recelve the money in 8 days’ time and did not give notice 
to the drawer of this arrangement, The acceptor falled to pay the amount within 
the promised time, the holder gave the drawer notice of dishonour, 10 days after 
that date: 


Held —That the oonduot of the holder discharged the drawer from his 
lability under the terms of sections 80, 39 and 86 of the Negotiable lostru- 


ments Act. Askaran Baid e Pir Bux - " 168 
Nij-jote land, suit for possession of—Tenant admitting plaintiffs title as 
landlords’ makararidar—Occupency right, See Onus s - 170 


Noabad taluk— Re-sxtie ment, meaning cf. 
A No&bad taluk is not necessarily temporarily settled ; it may be a 
permanently settlod one. The resettlement of a Noabad taluk does not è 
necessarily mean a settlement with new talukdars ; it may be an adjustment 
of the revenue and nothing more, Maqbul Ahmad * Hara Gobinda 
Kalal i - 470 

—— om Bale for arreus of rerenus-—He-settilement with dafaulting 
proprietor-—Possossion, suit for, 8s Limitation Aot, Soh IT, Arts. 14, Lal 470 
Hon-ootupanoy ralyat—Aceretion to holéimg—Bemgal Allarion and Dilurum 

Regulation (XI of 1826), Seo. € cl. (1). 

A non-oocupancy tenant can &oquire a right to hold a newly-formed land 
as an &ocerellon to his holding under ol. (1) of section 4 of Regulation XI 





of 1825. Amjad Ali v. Kaderjan Bibi ~ a ʻi " 537 
Ahmed Bepari e. Toki Mahomed .. m T 558 
Misjeny Akram Ali Bhuiya ee vs ase 541 

Notioe, oonstructive--Oharge— Deeds, deposit of, with mortgagee, Bes 

Mortgnge by executor and residuary legates ae aes 845 
of demand, contents of—Enhanosment of rent—Talukdar, Ses 
Regulation, Bengal Decenníal Satliement, Beo, 51 iss Ts $19 





ot dishonour, omission to givo— Drawer, liability of—Hund! payable 
at alght—Unoond{tlonal a&ooeptance— Holder arranging payment with 


acceptor, Sas Negotiable Instrumenta Aot, Beos. BO, 89, 86 T t€ 168 

—«, service of, on the outcr-door of the office, if proper— Person working 

as an employes, See Civil Procedure Oode, Ben S0 — ... ^ 294 

—— —. to acoused person, if necemiry—Transfer of case bs District 
Magistrate, See Orimipal Procedure Oode, Soc. 628 E EE ` 241 


— o aocused—Further enquiry, See Criminal Procedure Code, Beg, m 
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Notioe—( ntd.) 
m to quit, validity cf— Monthly tenancy, Sea Transfer of Property 

‘Act, Bec. 106 ^ des ine oe - 2 84 . 
tonne, to quit, Lf Sn — determination of—Ralyat holding 

‘ Over—Tresspasser, See Hjectment, mit for m oe io 538 

———, want of—No written statement called for—No opportunity to 

adduce evidence, Ses Criminal Procedure Coda, Seo, 145 vs os 71 
Ocoupancy raiyat mortgaging the holding—I ying without heirs—Mortgage 

Hien, if Dod Ses Bengnl Tenancy Aot, Beo. 22 NT - 824 





of Landlords, pxrohater in 
etmocution » Pa PA Y can question the traxiforibility— Ertoppel — Koidenea 
. Aet (I of 1873), Seo, 116, if emhaustivo— Traxxferibility, question of. 

The landlords of s non-transferable occupancy holding, who purchased the holding 
ak & salo held in/exeoution of a money decree, can resist the claim of the mortgagee 
of the said holding on the ground of its nonetransferfbility without their consent, 
The English law of mortgage ts not applicable to such a case, 


The law of estoppel in fcroe in India is contained In section 115 of the Evidence 
Act. 
The question of tranaferfbility properly arses in such à case 


The dictum in the case approved. Asmatunnessa Khatun Sahoba 
v. Harendra Lal Biswas... 29 
y MOn-tramaforabla, bepywet of, tf ceid or roidable—Void and 
toidable transaction, naturs of— Reoognition by landlord of transfer. 

When a transfer of a non-transferable oecupanoy holding takes place, the 
transaction is in law voidable at the option o? the landlord only Hence the heir 
of an occupancy raiyat of such holding is bound by a bequest of the holding made 
by the latter in favour of « stranger, 

If à transaction is void, m rights in favour of either party can grow under it, nor 
can it form the foundation of any estoppel, Itis not necessary to have it set aside; 
its invalidity may be set up whenever it is sought to be enforced, It is incapable of 
being confirmed or ratdfled. , 

I? a transaction is voldable, it is valid and binding upon the parties and persons: 
deriving title through them. whether by descent, purchase or otherwise, until it is 
avoided. 

The transfer of an oooupa3cy holding which is not transferable by local custoni: 
may be validated by tbe oonsert of the landlord. 


When the landlord recognises the transfer os valid, ho recognises the 
transfer of the existing ooonpancy right asa valid transaction. Hari Das 





; Baizagi». Udoy Chandra Das — .. 2 M 
Officei, permanent--Enginoer—Bengal Municipal Act, Soc. 88—8tandard 
- plan, Sae Bengal Municipal A ct, Boos, 400, XD6, 400 = one 507 
— —4, who.should inspect buses or submit report— Bengal Munioipal Act, 
Bec. 83, Sas Bengal Municipal Act. Secs, 400, 406, 400 mH i 507 


“Of the rival wife'—Deyabhaga, Verses 83 and SESS ak e 
Hindu Law—Shebaitship an Mn mi v one 889 


- 
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Onus— Axoexiral lands—Suit by son against father, to sot aside deed of sala of lands— 
Father rocersionary kevr— Kcidenoce, E 
In a sult by the sons against thelr father, in a Hindu family, to set aside a sale 
et lands, on the ground that they were ancestral and inalienable, the onus is upon 
* the plaintiffs to ostablish their case that the lands are ancestral and not self-aoquired. 
Where the title of tho father was that of revermonary heir to the ' 
late admitted owner, A, to show that the lands are ancestral, it must be pror- 
ed that they had'oome to A, by descent.from a lineal male ancestor in the 
male line, through hom the plaintiffs also claim. Atar Singh r- Thakar 
Singh we 359... 
——- — of prosf—Bosimont, suit Jor—Nij joto land, sult for possession of—Makar- 
raridar— Occupancy raiyat, ploa of. 
In a suit for ejeotment from mij jots lands, where the defence set up a 
right of oooupanoy, when the plaintiff was admitted to be a makarraridar of 
the landlord, it lies upon the defendants to make out that they are occupancy 
raiyats and are entitled to remain there. Baraik Kamal Sahi +. Lilhu 
Christian sas 170 
“Or otherwise,” construstion—Ejusdem generis Sas Bengal Tenancy Act, 
Beo. 23 ise 824 
Partition Suit Alamoni: — Drawing la — Cail Pandaan Cod, Sec. 896. 
Bembo: A Judgo, in making allotmenta in a partition suit, should mot 
draw lots in the manner provided by section 73 of the Estates Partition Act 
(Y of 1897) but should follow the prooedure laid down in section 896 of the 
Civil Procedure Code and make the allotment of the shares after a full 
consideration of the rights aad objections of different parties. Narsingh 


= Narain Singh r. Harkhu Singh ... tae sa 
Party agreaing to be bound down—No evidenoe— Order without jurisdio- 
Hon, Seo Oriminal Procedure Code, Beo, 107 aes - 68 


Pedigreo «f family records, admissibility of—Post litem aka pilangen by « 
deceased momber—Fumily reputation or tradition—Dispute at the time uiui 
of pedigros— Adoption of podigres by member of the family, 

In support of & olaim based on an alleged right of inheritance, three pedigrees 
were produced, 
Heald,—{1) that one of these pedigrees whioh had been drawn up post 

Wem motam, was inadmisible in evidence ; (2) that another pedigree was 

admisible as a declaration made by a deoeased member of the family 

touching the family reputation or tradition on the epbjeot of its deoent; to 

make tbis pedigree inadmíseible, it was not sufficient to show that when 

. itwas drawn up, there was some dispute between the parties; it was 
necessary to prove tBat the matter now in controversy, after the statement, 

was in controversy then, before the statement and (3) that the third pedigree 

was admissible, for though not proved by the maker, it had been adopted by 

a member of the family, and was not made post litem motan. Kalkan 

Parshad * Mathura Parshad ... 447 

Permanent Settlement, tenure from-—Emidenoe, nature E 

possession, See Bight to sue 177 
“Person whose property has been sold —Benofolal owner, Sse oiv 
Procedure Code, Bec. 50A "e nn EL er 800 
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Plaint—Amendment and restoration to original form—Seoond appeal, See 
, signature and  verifloation—Government pleader, See Olvil 
Procedure Code, Bec, Bl  ... es Em we 


Plaintiff <ddod— Proforma defendant joined as plaintiff —Linitatlon Act 

(XV. of 1877), Beo. 99 

Where a person, who was at the institution of a salt madoa proforma 
defendant, snbeoquently is joined as a plaintiff, Seo 23 of the limitation 
Act does not apply In such a case the adced plaintiff ds not a ‘new 
plaintiff’ Nogendrabala Dobya v Tarapada Acharjee and others 
Pleadings—Avoiding a comtraot, Soe Fraud V je. 
—, joinder of new, in appeal—Plain-iffs application do alter the 
judgment so as to defeat his own action, Ses Trustee, suit by 





Point, ebandonmani of, ix lewar Court, ocasideration by ‘udicial Committee 


Where the Judgment of the appellate Oourt contained a statement that 

a particular po!nt had been abandoned, which statement was challenged, 

tbe judicial committee considered the surrour ding ofroumstances and held 

that the point had not been nbandoned, Kalka Parshad r. Mathura 
^ Parshad 


266 
185 


230 


447 


Polioo Act, seations 17, 19-—Special constable appointment as-— Rofusal to serce—Pro- 
sapution — Riot or disturbance of the yublio poaco —Or&inary polios force insuficient. 

It ts only when there fs a danger of riot or other disturbanos of the public 
peace and the police forea svatlable is insc Meent to preserve the peace and protect 
the inhabitants of the village where disturbacces-are apprehended that a person may 


be appointed a special constable ander section I7 of the Polloe Act, 

If the Magistrate spprohends that a certain Individual la about to 
commit a breich of the paoe ha may be proceeded aginst under section 107, 
Oriminal Procedure Qode, but he cannot be made a special constable under 
weotlon 17, nor does he, on his refusal ta act, render himself liable to 
prosecution under section 19 of the Polioe act. Radha Kanta Iall t. 

King Emperor 


Possession by Mahomedan widow in lieu of dower—Order of Civil Court : 


dete: mining title and ousting from poeseslon—Exercistog juiisdiotion 
legally and with material illegality, See Land Registration Aot, Secs, 49 
48, 52, 55 ‘ss 

long, in dma: ‘at ttlo- Tile, Stool of, Bea Regulation n 
of 1891 s m - 

— Person in. receipt of rent — Tenaute DOM ife i Boe 
Land Registration Act. Secs 42, 48, 69, r5 ` ane oe 
, sult for , by some of the reversioners for their shares, maintain- 
ability, Ses Reversloners .. se T 
, walt for—Noabad taluk—Sale tor arrears of sarane Boaddir. 
ment with defaulting proprietor, Ses Limitation Act, Sch. LI, Arta. 
14, 131 xi vis 4 2 De 








———, mii fer—DrfGnoa, alteraatice—Pomssion cither as a tensat or for 


more than 18 yeare— Adrersa possession, 


315 . 


458 


470 


It is open to the defendants, tn tke first place, to plead, that the lands were 
comprised fn their tenancy uwi that oonsequently the plaintiffs were not entitled 
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Possosslon—( Contd.) 


603 


to recover possession, aud in the second placa, to assert that if the tenancy was not 
eatablished, as they had held poesewnon for more than 19 years, the mght of the 


plaintiffs to recover possesion was extinguushed by the law of limitation. 
When the case of the plaintiffs was that the defendanta were tenants in 
respect of other lands not in dispate and that by act of trespass they came to 
occupy, the disputed land within 12 years before suit, but is was proved that 
the defendanta had been in occupation for more than twelve years, the title 
of the plaintiffs to recover posssamon by ejectment uf the defendanta was 
barred by limitation The question is not one of adverse ee bat of 
limitation, Raktoo Singh». Sudhram Ahir... ws 
Presumption—Allenation without legal necessity—Oonsent of next 
Tevermonéra, having limited interest, See Hindu Law—Widow - 
—————, Bas Enhuy s.. 
— Legateo, consent dicssa Se marigags by gepak 
after date fixed for payment of legncy—Executor, continued possesion, 
See Mortgage by executor and residuary legates ... ose sfa 
— Monthly tenanoy—Hvidenoe as to oommeancement or 
character wanting, Sas Transfer of Property Act, Beo. 106 ... - 


— Permanency of holding—Hereditary character, absenos 


of words Importing, See Ejectment, salt for z e m 
——,rebuttable—Area exceeding 100 bighte—Bengal Tenancy 
Act, Sec. 5 (5), S% Ejectment, sult for Ses € ds 


Primogeniture— Restriction on alienation, 

Where there is a onstom of primogeniture, there is no restriction on 
allenation by the incumbent for the time being, unless a special custom ia 
proved to the contrary. Krishna Pershad Roy r. Romos Chunder 
Prior mortgage not in existence— Purchaser ín execution of prior 

mortgagee's decree in posseasion—Puisne mortgagee not made & party, 

position of—Transfar of Property Act, Sec, 03, See Hedemption and sale, 


D 


sult for iss ae 
Private defence—Sudden fight--Murder—Taking anes in offenders’ land, 
See Indian Penal Code, Secs. 149, 300 exception 4 s iii 
Procedure— Appeal by plaintiff and defendant—Ejectment, suit for, non- 
maintainability—Natare of tenancy, S«e Suit 
erty, affecting rights to, stature—Oonstruction, Bee ` Regulation 
Ill of 1801 ... m si oa m 
Proprietor's private land—Faotory Zarit LÀ beinss of evidence of khas 
possesion, See Ejectment, sult for... ace E" des 
“Prosecution, piecemeal, Sas Major charge 2 s us 
Prosecutor, real ascertainment, Ss Malfotons prosecution + 
Purohager, in execution of prior mortgagee's decree, position of Pulse 
mortgagee not made & party in palar mortaagse's sit, S% Redemption 
and mie, sult for < 
—— —, Status of—Bevarstoner, andy cf TE P Hindu 
widow ves nn € wes “es the 
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Putni, purohasa of, share of, without the onsen! of comindar, affect of—Putnl Regula- 
tion (VILIo/ 1818), section 6 —Co-skarer landlords collecting share of rent seperately, 
Af constitutes separato tenancy—Sale in ewocction of doorse for share of rent, affect of. 

A purchaser of a share of a putni soquires c valid title in the property, although 
his purchase was not recognised by the xemindar. He is not exempted from liability 
for ront jointly with thé transferor if the landlcrd chooses to recognise him as one of 
the joint-bolders of the patai. Section 6 of the Putni Regulation only prévante any 
splitting of the tenure and epportionment of the rent without the sanction of the 
landlord. - 

One of the oo-sharers in the zemindari wko bad a 5 gùnas interest brought a 
suit for his share of the ren: against the registered putnidar and obtained a deoree, 
in execution of which, ho sold a 6 annas interest in the puted: 

Hold—That the effect of the sale was preolssly the same as that of a mle under 
a money-docreo ; that. is, th» right, title and Interest ofthe judgment-debtor at the 
time of attachment passed. 

nA ease a i aa a acter a by 
his collecting his share of tho rent separately from the tenant, Aosub Ali” 

Pramanik v. Bisseshuri, alias Harani Dasaya 


Chowdhurani - 554 
—— — Regulation, Seo. 6, construction of—Bplitting up p See 
Putnee, purchase of share of kad = == "T 554 
Raiynt, holding over—Trespasser—Notioe to quit, if necemsery— Tenancy, 
determination of, See Bjeatment, sull for ak on, 583 


Batilloatlon—Oontraot Act, Baos, 106, 190— Hindv bu S RAUM A ug 
Ratification in the proper sense of the term, aa used with reference to 

the law of agency. is applicable only to acts dons on behalf of the ratifier, 

A woman with a limited interest could not by acts ex-port faoto charge upon 

the estate which ahe representa, obligations not originally binding dpon it. A 

Hindu widow cannot be said to give a lease on behalf of the reversioners. 

The acts performed by the rerersioners after the denth of the widow oannot 

amount to a ratification of the lesse, as the widow is not the agent of the 

reversioners, Bejoy Gopal Mukerji v Girinira Nath Mukerji - 458 

Reoelvar appointing tehslldar—Agent and sub agent—Indian Contract, 


Aoi, Beos. 101, 193, See Accounts, sult for "T on 114 
Record of rights —Alteration and correction sult for-—aintainability, 
Gee Bengal Tenancy Act, Ohap. X  ... 823 


Redemption, right of— Morigaga— Purchases by “pile dE nina MN -— 
Aooxwnting — Tanants satil on the land by prior mortgages, right of. = 
Where the prior mortgagee purchased tke property mortgaged to him in a suit 

in whioh'the pulene mortgagee was not made a party and the latter also purchased 

the samo property subsequently ina suit in which the prior mortgages was not made 

‘a party : 

Hold, that each party would bo entitled to rxloem the other; but the preferable 

Tight to redeem was with tho prime mortgagee, 


The pulsne martgagee is bound to pay the mortgage money with interest at the 
rate specified in the mortgage to the prior mortgagee and any amount paid by the 
prior mortgagee in possession for the proteotion of the property or for redeeming any 
prior mortgage with interest au also the costs of the mit and appeal as in an urdinary 
adempta salt, An account was to be taken of the amotnts realised from the 
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Redemption—(Ooxtd.) E 

property by the prior mortgages as mortgagee in possession from the date of 
* the possession taken by him (prior mortgagee). If on taking sooounts any 
balance be found in favour of the pulsne martgagee, the prior mortgagee will be bound 


“to pay the mid amount to him ; but if otherwise, then the usual decree in redemption 
suit will be passed. = 


The tenants settled by the prior mortgagee on the land are entitled 
to remain on the land until it be found in any subsequent suit or suits that 
they are Hable to ejeotment under the Bengal Tenancy Act or any other Act 
that may bein foroe. Kedar Prosanna Lahiri v. Girindra Prosad 
2 Sukul E 178 
and salo, swit for, by subsequent morigagos— Purchaser in omecutlon of 
prior mortgags decree in possession, position of—Hedamption money, depont of, after 
date fied but before order absolute—Dopasit accepted by Court—No formal order 
standing time— Transfer of Property Aot (1V of 1882), section 93. ° 
Defendant purchased a certain property in execution of decree on a suit by a 
first mortgages in which the plaintiff, a third mortgagee was no party, He (the 
defendant) redeemed the second mortgages and was in possession of the property, 
The plaintiff sued to enforce his mortgage as also to redeem prior inoumbranoos : 


Held, that seotion 98 of the Transfer of Property Act did not, in its literal terms, 
apply to a case where there was no prior mortgage still in existence, but the principles 
there laid down ought to be followed in dealing with such a case. 


The plaintiff who did not deposit the redemption money within the time allowed 
by Oourt can redeem afterwards, before a final order is made under clause 2 of section 
93 of the Transfer of Property Aot, that Js before the decree is made absolute, 


The position of the defendant, who is in posseasion of the property under an 
obligation to re-transfer it, if the redemption money Ja paid on a fixed date, is 
analogous to that of a mortgages by conditional sale. 

If a deposit of the redemption money is nooepted by the Court before 
the final order under olanse 3 of section 08 of the Transfer of Property Act, 
but after the date fixed for payment, it becomes an effectual deposit, 
although no formal order extending the tims was passed. Bepin Behary 

: Shaha*.MukundalalGhosh —.. SAT 
Money-- No deposit within the time fixed by Oourt--Deposlt 
before decree made absolute, if effectual—No. formal order extending 


time, See Redemption and sale, sait for — ^ — uu de t 547. 
* Re-entry, right ot— Forfeiture— Voluntary alienation, Bas Grant, oonstruo- 
ton of wa IN n E "Tm -~ 188 
Reference by Collector to Oiv!l Court irregular— Person in poeseselon of 
interest in dispute, Ses Land Registration Act, Beos, 42, 48, 53, 55 m 245 
Registration Act, Seo. 17 (¢)—Dastak giring imd and right to , 
cultivate, Soe Admissibility i is - ‘i 588 





Beo, 17 OL (i)—Oomprom!se, petition of— Oriminal Pro- f 
ceeding, withdrawal of--Order not incorporating terms of petition, See 
- Rridenge Aot, admissibility of ive E tie et 90 


* 
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Registration of name when oan be ordered by Colleotor— Possemion— 
, Bnocession or acquisition m transfer, See Land Registration” Act, Secs, 








43, 48, 52,55 .. et - 245 
of saxo Sake: ‘pending aniden MENAK See Land 
Registration Aot, Seo, 78 ... E ea a vus 299 


Regulation, Bengal Drosznial Settlement LVZII of 1798), See 51— Valid notioe, 
contents of—Undirided talvh—Joint actilsment- Separate collection— Assessment 
—Moarkrament-—Saparate tonancy—Declaratory deoree—~Liability of taluk 
te enhancement, not in isrue, & 

A talukdar is entitled to s notice of demand for enhancement of rent under 
section 61 of the Bengal Decenníal Settlement Regulation (VIII of 1798). The notice 
should oontain one of the grounds mentioned in In the said section ; a notice not con- 
talning any such ground is bed tn law. Ç = 


A declaratory decree declaring a talukdar’s tenure liable to enhanoement should 
not be passed, where the question of the liability to enhancement of the taluk as a 
dependent taluk under the provisions of seccion 51 of the Bengal Deoennial Settle- 
ment Regulation was nor put rn issue, 

A taluk was situated within three zeminda-iew. The settlement of it was a joint 
one, but the collection was separate. The prooristor of two of the zemindaries caused 
the entire taluk to be mensured, asseseed with rent upon the ares found therein 
and granted a dow! to tha holders of the taluk, who agreed to pay their share of 
rent thus assessed : 


Held (per Alltter J.) — That the effect of the dow! was to constitute the 
fractional share of the undivided taluk a separate and distinct tenure with 
which the proprietor of the remaining semndary had no conosin. Hence 
in a suit for enhancement cf vent of a taluk by the semindar, the proprietor 
ofthe remaining semindary was not a necessary perry Tho Bank of 
Hindustan, China and Japan Ld +. Baba Shib DoyalTewary -. 829 


ITI of 1891 (the Sythe Thaw Rejxlation)—Considorations of law involved 
in the proces of roaeoning—Jhum culfication, nature of-—Gorerament’s olaim to 
confiscate proprietary rights —Burden of proof—Propridary title-—Long possession 
and enjoyment. 

When lands have long been in the enjoynent of the panditaay and it is asserted by 
Government that they are entitled to confiscate the proprietary rights upon payment 
of compensation under Reg. TII of 1891, the oma is upon the Government to show 
that the facta of the case are such as to bring lt within the operation of the Regulation, 

To bring a caso within the Regulation fis not mficient to show that at the time 
of Permanent Settlement, the income from Jasm cultivation was taken into account 
aq aset for purposes of assessment; it must also be shown that the income taken 
into account was derived from / Mem cultivation carried on beyond the limits of the 
settled estate, f 

The question whether Jkwe lands lay within or without the limits of the settled 

estate ln not nocesmarily.a cuestion of fact, specially if at every BM in the process 
of the reasoning considerations uf law have -o be regarded. 

Long possession of lard in assertion of 4 particular title may be relied 
apon se ‘proof of that title, Mahomed Ali Haldar Khan v. The 

35s .. Beoretary of Stace for India in Council... 438 


—— 
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Regulation VIII of 1798, Sec. 51, Se Regulation, Bengal Deoinnial l 








Settlement - wes ais ET ee 832 
VIII of 1810, Bei 6, Sse Putni, purchaser of share of 5 554 
em — XI of 189%, Boo. 4 (1), See Non-cooupancy raiyat 587, 588, 541 
Remand order— Decision of imo governing o&se—Final decree -Leare to 
appeal to Privy Council, Ses Olivi] Procedure Code, Beo. $95 - 168 
—Preliminary point, what is, Se Olvil Procedure Code, Beo. 562 ... 187 
Re-marriage—Purchaser, status of—Beversioner, remedy of, Se Hindu 
widow ei - RR ave one was 542 


Rent, amount of, annually payable—Plea that plaintiff “was not owner 

during the whole of the period the rent claimed—Second appeal, Ses 

Bengal Tenancy Aot, Bec. 163 "E - e o BIO 
-—— enhancement of, suit for— Parties, joinder “of Undivided talnk— 

Joint settlement—Separate oolleotion—Measurement—Asseesment, Seo 


Regulation, Bengal Deoenníal Settlement, Beo. 51 sue sae -320 
—— Recovery Act, Seo, l58—Hevizión where appeal les—Olvi 
Procedure Code, Seo, 29 —Oharter Aot, Beo, 15, See High Court m - 43 


Representative —Auction-purohaser in execution of decree against 
transferee of occupancy holding—Deoree against recorded tenant, See 


Olvil Procedure Code, Seo. 244 js 837 
Residence of master or eomplainant—Outalde Presidenoy toki, See The 
Workman's Breach of Contract Act, Soo, 9, 6 .. vd i 312 


Retrial— Ea: question not validly irlod —Disagreemeni between Judge and assatsore, — 

Per Maclan, O. J. and Geldt J.— Where" & trial has bean invalidated ori legal 
grounds and the real question in the case has not been legally tried, a retrialeought to 
be held, unless it appears from tha record that there is no evidenoa against the prisoner 
or that there is very little chance of s oonriction. Mere disagreement between 
judge and assessors is no sufficient reason for refusing a retrial. 


Per Woodroffe J. (Conira).—The fact that the law gives operation 
to the finding of the judge and not to that of the assessors does not detract 
‘from the value of the opinion expressed by them, Where, therefore, the 
Judge and assessors have disagreed as to the facts, which were peouliar and 
as to which different conclusions have been arrived at by different minds, 
there ought to be no retrial ordered, Durga Charan Sanyal «v. The 


Emperor - ea 69 
Revenue-free property—Resumption under Regulation XXXVIT of 1798, : 
Bes Land Registration Act, Beos, 8 (10), 78 " ie 528 


Reversionars—Salt by some for possession, EA ANAA widno, lease by 

"Legal seowtlby— Donafolal arrangoment—Consideration—dceiding legal pro- 

osedinqs— Family settlement, principle of, applioadle to arrangomont between 
parties interested in ths property. 

A suit by some of the reversioners to recover possession of thalr shires obe the 
lensoo of « Hindu widow after her death is maintainable, 

Fach case of legal necessity must be judged upon {ts own facta, 

The reversioners must establish a very strong case to induos a Court of Justioe, | 
equity and good conscience to set aside a beneficial arrangement by a Hindu widow 
which induced a sense of peaceand security and one that hes had a far-reaching 
consequemnoe, * ou. j 
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Reversloners—{Cortd,) 

If a Hindu widow made & good bargain for herself, and if that bargain did not 
prejudice the poaltion of the then roversioncre, 1t should be given effect to. i 

If parties arrange to avold the neceseity-for legal proceedings their arrangement 
is supported by sufficient consideration, 

Apart from legal necessity a widow oan validly alienate property that has devolved 
on her from her husband with the consent 02 the reversioners. The widow can make 
such an alienation by the entire surrender of her own interest and thereby acoelerato 
the interest of the reversioners or she oan part with her direct interest in the estate 
and convert it into an annuity. Subject to the payment of the annulty, the tranaferes 
will acquire an absolute interest, 


The principle of family settlements is adploable to an arrangement by 
which the persons interested in the property mutually consent that the 
property shall be managed in a particular and a convenient manner and if 
the arrangement does not seriously prejudice the parties to it or those who 
come after them, a Court of equity will be elow to set 1t aside, Bejoy Gopal 





Mukerji v. Girindra Nath Mukerji - ee 458 

, remedy alee status of, See Hindu 

Reriew, order.on, if can nose in c ppeal from final dearee, Ses Civil 
Procedure Code, Secs. 463, 634, 620 ... a E s 294 

- Revision, where appeal lies—Ciril Prooedure Code, Beo. S. Aot, 
' Seo, 15—Hant Beoovery Aot, Beo. 158, Se High Gout — .. i 43 

. 

Right, adjudication of—Plaint, filing of, Sse Oourt sex iis 118 





to ek4— Incumbranoes suit to avoid — Purchaser from a gwrokaser at a ravenue- 
salo— Puluidar— Permanent Beilomcw, tenure from before—Long pomassion=— 
Provumptlon— Direct evidence, 
A purchaser from a purchaser at a sele for arrears of Government revenue 
as wel as a puinidar are persons who can sue to avold encumbrances or under- 
tenures created mnoo the permanent settlement, 


It ia not necemary that direct evidence should be given to prove the 
existence of & tenure from before the permanent settlement in order thas it 
might be protected from avoidance on account of male for arrears of Govern- 
ment revenue, A presumption in favour of ite existonco arises from ths ` 
proof of the existence of a tenure for & very long time, say from 1834. 


Ananda Chandra Poddar +. Kunjo Behari Pal .. 177 
beso netos cia c ere a E ag an to— 
Prejudice, Beo Indian Penal Code, Beo, 147 m ves 69 
Road, deflection of—Improvement, Ses Eengal Municipal Act, Seos. 400, 
406, 409 ove 1 Di 507 
dala desd ai muk to act kaido. by son "m iiher Anali land, See 
Onus m - ^^ on "T 859 


Beoond appeal—Ctril Procedure Code, Heo, 584-—~Discretion, erroneous 
, exercise of—Dooumentary evidence, See Civil Procedure Code, Becs, 59, 
63, 188 D " " d " ki 147 
wae — — —- Platnt, ammendment of and restoration to original form, See 
Qourt-Ice Em "T" na "" as ia 485 
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Second appeal—( Cont.) 
Plea that plaintiff was not owner during the whole ot the 
perlod tho rent claimed—-Amount of rent annually payable, See Bengal 
eo Tenancy Act, Bec, 158 ah e m T "m 619 
Security for keeping peuoe— Huropoan British subject—-Criminal Procedure 
*  QOode, Bec, 448, applicability of— Enquiry into or try any charge, Sos 


Oriminal Procedure Code, Beos, 107, 448 ite x 565 
Separate tenancy— Co-sharer collecting his aharo of rent PN a 
Patni, purchaser of share of tes m m ove B54 


Sossions Judge — PEIRAO EATON PY AJURE ON ERN PENE Hg Ru Me 

Sessions Trial— Change of Judgo— Validity. 

Per owriam: A Sessions Judge cannot act on evidence recorded by~ his 
predecessor in office. On a change of the Judge, a sessions trial must 
commence 44 moto. 

The judgment pdesed by a Sessions Judge on evidence partly recorded 
by his predecessor in office js illegal and must be set aside, Durga Charan 


Banyal r. The Empéror — .. 59 
Bhare-holder, suit by, against the Bank to enforce inspection of the 
register of share-holders—Common law right, See Corporation ... "m 108 
Shebaitahip, inheritance’ to—Lunacy not congenital—Lunasy when 
~ inheritance falls in, Bes Hindu Law ... eae - due. 869 
Specific Relief Act, Bec. 42, Ses Contingent right ao EI 1 





, Bec, 43, proviso—Suit to set aside fraudulent decres— 
Suit for declaration and for consequential relief—Flaint originally 
correctly framed—Unfounded  objection— Withdrawal of prayer for 
consequential retef—Dismismal of sult—Seoond spesi Fein. amend. 


ment of and restoration to original form, Sæ Oourt-feo bei bah 485 
. Standard plan—Engineer—Permanent officer, See Bengal Municipal Act, 


Stoamahip Company— Noties of sit his to ba pisan SP nen Carriers Aœ (III 
qf 1805) as amended by Aot X of 1899, Seo. 10. 
Beotlon 10 of the Common Carriers Act as amended by Aot X of 1809 
placed a Steamship Company in the same position as a railway, and make it 
obligatory upon a person wanting to sue a Steamer Company to give notioe 
of such suit within the time mentioned in the section, Rivers Steam . 
Navigation Co. Ltd. v. Kashi Prasad... 198 
Step in aid of executlon— Application for time. 
An application for time is not a step in ald of execution and does not “ 
prevent subsequent applications from being barred. Umed AH « Abdul 
Karin... 198 
Stridhan, Piridatta ayautuha, rucossrion to—Ayautuhe stridkan — Dayabhaga, Chap. 
IV, Seo. IT, para 10—!' Kanya, meaning o/—Sons or marrisd daughters, preferable 
heirs, * 
Per Brot and Mitra JJ. (Cows J, dissentienie)—Tho son suooeed in preference to 
married daughters to ayaniwhe stridhan property received by a woman frora hert futher 
after marriage. " 
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Btridhan—( Contd.) 

The word ' Kenya’ in Deyabhaga Obapter IV, section u paragraph 16 is confined 
to unmarried daughters alor». 

The Dayabhaga of Jimuta Vahana is a paramount authority in the Bengal seal 
Other authorities may be followed ; if there be any ambiguity in Jimuta Vahana’s 
text, Srikrishna and Raghu Nandana deservs the greatest respect, but their een 
must yield to tho authority af Jimuta Vahana. ) 

_ Per Brot J. (Oeo J, dissentiente}—Tho Dayabhaga lays down a general law of 
sucoemion to JAyawiwke sridhan and makeean exception in the case of such pro- 
perty received from a father, only to the extent that in the first instanoe unmarried 
daughter is preferred to the son. - 

Per Mitra J.—The later opinions of Sr krishna and Raghu Nandana 
which are not based on the téxt of the Layabhaga ought not to be 
followed by the Oourt of Pres Prosunna Kumar Boso v. Sarat 


Bashi Ghose - 200 

Baticoosum elec Pora to s&notion amendment of original plan— Avoiding 

expenses, Sæ Bengal Miricipal Act, Beos. 400, 406, 400 — ... 507 
Subject matter noel not be same—Hent sult—Exparte decree, Ses Cini z 

Procedure Code, Beo. 13, Expl I... - RT 82 
Sub-lease by a non-occupansy ralyat—Oentrel Boris dos Act, Ben, 

46, Bub-Booc. 8, Sea Ejectment N wa 166 
Sucosssion to property of Hill Tipperah Raj ipa aithin British territory, 


Ses Jurisdiction of Oivi Court e ET i 
Suit-—Diniss«i — Appeal by visintif and da rulaxi— Preosdura. 4 

Plaintiff brought an action for ejeotment which was dismissed on the ground 
that it had been brought for a part of the tenanay, and therefore, not maintainable. 
The plaintiff appealed and the defendant also filed an appeal against a finding in 
the judgment as to the nature of the tenancy, The Judge decreed the defendant's 
appeal and affirmed the order of dismissal : 
` ` Hald, that the procedure tas erroneous. As tho suit had been dismissed, 
the defendant could not appecL The plaintiffs appeal shonld have been’ 
heard first, and if his grounds proved to have been well-founded, the defen.” 
dant's objections should then have been ounsidsred. Aga Mohammad 


Medhi Tohar Ali e Umesh Chandra Chatterji — .. 551 
Surety to administration band, lability of—Revooation of letters of- 
. administration for fraud, Ses Administration ws 94 
———, one of joint brothers ff oan be, See Managing imbar ot joint ` 
family on on - "m m 266 
The Sylhet Jhum Regulation, anik to confiscate pro- ; 
prietary rights—Jhum cultivation, Sas Regulation 111 of 1891 es 436 
Tenanoy —Hvidenoe as to commencement or character wanting—Presump- ' 
C tion, See Transfer of Property Act, 800. 108 — ... A 84 





y Separato— Jott settlament— Separate colleotian —Undivided jalakan $ ^ 
Measurement—-Assessment. Bec Regulation, Bengal Deoennial setélement, 


Bea, Bl s T . -839 
Tenant admitting plaintifs tile [T] landlords makarraridar, ER 
oocupanoy right—Nij-jote land, suit for poesesston of, See Onus z 170 


Tenants settled by prior mortgagee, right of--Purohase of mortgaged pro- 
perty by prior and puisne mortgagees, Ses Redemption, right of - 173 
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Tenure—Hereditary character, absence of words importing— Presumption— 


Permanenoy of holding, Sos Ejectment, suit for .., a. e 618 
Time, spplioation for, See Step in aid of execution ... - 188 
Title, proof of—Long possession in assertion of title, See Regulation 111 ot 

1891 T hs vs 435 
Tansferability, question ot Landlord purchasing do nid of money- 

deoree—Mortgage. Sea Occupancy holding B T 29 
Transfer of case by District Magistrate, validity of— Oase remanded - 
Sessions Judge, See Oriminal Procedure Code, Seo. 528 - aie 241 





oonconisnce 
Per Woodroffe and Coxe, JJ.—In transferring œ case, no consideration 
should be had to the fact that by a transfer to s particuiar district, the 
accused will have the benefit of a trial by jury, where previously he had 
none. The real question is that of oonvenianoe of parties, Durga 
Charan Banyal e. Tho Emperor ~ 59 
Transfer of Property Aot, Bec 659—Mortgage scit—Interest in 





— Trial with ald of assessors and trial by jury-—Dalanos of 


immovable property, Ses Lis pendens a 158 
Transfer of Property Aot, Beo. 90—Other property sig: "able, Boe 
Costs - T - 152 





— | Beo. 99— Prlor ETUR not in Satie 
Purchaser in execution of prior mortgagee’s decree in possession—Puime 
mortgagee not made & perty, position of, See Redemption and sale, E 
suit for ie kei ae ai i "m 547 
~m, Sse, 108— Notlos to quit—Validity—Tenancy at will or 
from month to month. 
Per Remyiai J.—In tho abeonos of any evidence as to the commance- 
ment of a tenancy or its character, it is to be presumed that the tenancy was 
a monthly tenancy expiring with tho last day of the Bengali month of each 
year. A notice to quit, therefore, served on the 8th August 1899 requiring 
the tenant to quit on the last day of Chaitra 1808 (12th April 1900) was = 
quite valid, Pandit Rakhal Chandra Tewari r. The Secretary of 
State for India in Council " nf . 8& 
To NUN TRUE under decree, &se Trustee, riis 
by .. T vi ii tae =o - 280 
Trustee, suit by—Decres in plaintif’s farcur—Appeal by dafendants—Pisintif's 
application to aller tho judgment so asto defeat his own action—New plaintiffs, 
joining of—Surrender of a derse in Ma favour by a trusteo— Betrayal of truak— 
Refusal of the Oowrt to altor the decree, 


The plainttff, the hereditary trustee of a temple dedicated to the worship of 
Shiva and where the oustomary ceremonies of Hindu worship were carried on sued 
the defendants, who represented a caste called the Nadar or Shanar caste, The 
question between the parties was whether the defendants and the caste to which they 
belonged had legal right to enter and worship in the temple, The first Oourt decided 
against the defendants who theroupon appealed to ihe High Court, The plaintiff 
thought nt to protess that he then saw that he and the Judge of the lower Court were 
wrong and asked the High Oourt that the judgment of the lower Court should be 
altered so as to defeat his own action, The High Court, on being applied to, as ther 
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Trustee—(Coxtá.) 4 3 
Lordahipa hold very: properly, reinforced the cause of the worshippers of tho temple 

“by joining certain new plaintiffs to the original plaintiff (whose confidence in the 
justice of his suit had by that timeconvalesced) The High Oourt refused to alter 
the deoree and their Lordshipa held, correctly, 

The compromise by the trustee was not duezfde and not lawful within 
the meaning of section $75 of the Oivil Procedure-Code, The decree of the 

_ first Court d.d not cease to be binding upon the parties by the mere fact^of 
appeal though the pendency af the appeal opened the whole question for the 
appellate Court, A trustee who gives up the right under the decree under 
appeal is guilty of breach of trust. Sankardlingr Nadan *. Raja 

Bajeswars Dorai alias Muzhuramalinga Doral. 330 

Undue influence—7As Indfan Ooniract. Aot, Amendment Act (VI of 1899), Soo. 3— 
~ Preeempion—Lendierd and tonant—Domiaating tho will—Kabuliyat wafeirly 

obtained, owus— Ereonlastie— Suit to set arice by one of the otecutanis, 

There is no broad or general presumption that landlord, even an influential one, 
can so dominate the will af his tenants as ta induoe them to make mnoonsionable 
bargain in his favour, 

The oxws of proving that p Jabwiyst was unfairly obtained Mes on the person 
who alleges it. 
, Wherea kabuliyat was executed by several persons it cannot be set- 
aside as a whole, when all the executants did not question it. Raja Pro- 


mada Nath Roy Bahadur v. Kinoo Mollah slias Kala Mia xi 135 
U Unfit"—BSeourity for good behaviour—Liscretion of Magistrate, See . 
Oriminal Procedure Coda, bes, 323 ... aoe Tan 243 


Unlawful sssembly—Common tntention—Indfan Pind Code, Beo. 149, 
effect of, on different members, See Indian Penal Code, Becs. 149, 800 


Void and voldable—Tranmotions, natuie of, Bes Occupancy holding, 
on-tranaferable, bequest of - ues ue 261 
ui des conduct,’ See Civil Procedure Code, Bec. 44(a) x 196 
Way right of—Implied grant, Sae Easement Ves is "S 989 
m Formed or metalled road—Severance of tenement—Implication of 
` grant, Ses Easement - BE m 210 
Will—Gonstruction, considerntfon for, Bee Hindu Law, Will wes M 48 
-Wil— Canstruotion of, rule af, See Hindu Law, WII T 90 


— DayWhaga— Widow extifled only to maintenance, tf can contest the calidity of 
grant te idols or construction of will, 
Where the plaintiff, being a widow of the testator, is entitled to mein- 
tenance and is a stranger to the estate, whioh. on an intestacy, would go to 
"the adopted son, she is not oampetent to raise any-question as to the validity 
of certain provisions in the will relating to the establishment and mainten+ 
ance of certain idols or to have a construction of the entire will. Promotho 
‘Hath Roy r. Srimati Nogendrz bela Chowdhurani as 480 
— Resienoe, restriction as to place o't Jun cause” for non-complioncse— 
Maintenance, right to and amount, if can be limited by will — Hindu testator, 
sewer af, tà deprive Mz widow of sharo ef -greparty — Maintenance, right e, V 
can be seclédod 5 MERE. i: 


ome ac ^ m - ot " ` < ^ & ` 


* 
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Will—( Coxtá.) i 

One of the clauses of the will was as follows: ‘If, after my death, my wife re- 
sides in my house at Madhupur, or ir. my house at Benares, she shall, so long as she 
lives, get from my estate, an allowance cf Ra, 125 a month for her maintenance and 
for doing rehgious or plous acts; if, nstead of residing in my bonse at Benares, aho 
resides at Oalontta or elsewhere, and docs not adopt a son according to the directions 
contained in para, 2 of the will, or does not live a chaste life, she shall not get the 

aforesaid allowanoe, or any amistance oz benefit from my estate.” The testator's con. 
cubines were living in the Benares house, and the Madhupnr house was not fit for 
human habitation and the widow propoved to live with the adopted son in Oaloutta. 

Held, that there was a just cause for the widow not to reside at Benares or at 
Madhupur, and a sum of Rs, 820 per m»nsem was a proper allowanoo for her mainten- 
anoe, the excess over the sum of Hs. 12f was due to her as compensation for her inabl- 
lty to reside at Benares or at Madhupur and that the sald amount of Rs, 320 should 
be made a charge upon the estate, 

Per Casperss J —The amount of mintenanoe fixed by the testator himself, which 
is not a nominal amount, and which is not contrary to any provisions of Hindu lew, 
cannot be varied by the Court, 

A Hindu widow is not obliged to live a life of asceticism. Bhe is bound to per- 
form various religious, social and domest.c ceremonies ; she is not entitled to bare subsis- 
tence or a starving allowance, 

A Hindu widow cannot be deprived of her Hght to maintenance by any provision 
in a Deyabhaga WIL 

A Hindu in Bengal may by will exclude Sa ice Smee lebt to a Rae t 
his property on partition between her sans and grandsons, 

The right of a widow to maintenarce cannot be excluded by implication, 

Per Cose J.—A Hindu husband has not the right to reduce the amount ofa 
chaste widow's maintenance below tha proper provision, That provision has to be 
calculated on (a) the value of the estat» and (5) the position and status of the deceased 
husband and the widow. In calonlatirg the amount due on the second cofalderation 
great weight should be attached to a ctatement inthe husband's Will, not as being & 
legal limitation of the widow's right but as evidence as to what a lady in the position 


-of his widow should need, Promotho Nath Roy v Srimatl 


Magendrabala Chowdhurani .. —' 489 
Workman's Breach of Contract Act—Rewidencs of maser or oqwplainant-— Out- 
side Prosidency Towas—Bupiry cf term of oontract—Hnforoing contract—Roturn 

of money adcanood — Punishment for non-return, 

The provisions of the Workman's Breach of Oontract Aot apply to areas to which 
the “Act has been extended by secticn 5, and this notwithstanding that the master or 
complainant may not reside or carry o2 business in a Presidency Town. 

Hold further, (Stephen J, dwhasts) :—The remedies under section 3. of 
the Act are interlocked and interdependent, If one has lapsed, the other 
has lapeed also, The master has the op:lon of enforcing the return of the 
money advanced or the performance o? the contract, Ifthe option has be- 
come impoæihlè by the expiry of the term, the Magistrate's Jurisdiction is gone, 

Narsingh Prasad Singh ». Tho King'Emperor — .. 814 
Keralt, factory —Abeenoe af evidence of khas poseossion —Proprietor's private 
land, Soe Hjeoment sult for an m m ^ 588 
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SHORT NOTES. 


Paramennt title, setting up— Mortgage suli—Trial—No reversal on that point, 
Appeal by, the Defendant. 

Per Ossporis and Sharfuadia JJ—Where a defendant ina mortgage suit 
sets up Yy his answer a paramount titlo and without objection goes to trial 
upon that issue, neither party who has taken the chanos of a favourable dec!- 
sion, when defeated, can ask for a rerarsal on the ground that ths inue was not 
properly triable inthe action, 

“LL R 33. Culo, 485 followed, : 
^. Moulcis Syed Shamsnl Huda and Syed Mahomed Takir for the Appellant, - 
Babas Digambar Chatterjee and Hara Kumar Mitra for the Respondent. 
EST "m D Appel allowed : Oase remanded. - 


' 





Central Provinces Land Hesonus Aot: (X VIII af 1881), Beos. 83, 190 ol. (6)— 
Batry—Person affected by tha ontry-—— Procedure, 3 
. Dom J.—The-effect of section 130 ol. (b) of the Central Provinces Land. 
Bevenne Aot (XVIII of 1831) is that the entry cannot be corrected except by a: 
deoree in a salt brought under section 88 declaring the entry to be errondous 
bat it does not follow that if that entry Is not corrected and is left outstanding, 
the person affected by the entry cannot establish his right in a Oiril Court, if 
he oan do so to the satisfaction of the Court, As there is no section in the 
Act which limita tho period within which a suit may be brought for tho cancel- 
lation or accmendment of the entry, such remedy may be obtained otherwise 
than by a suit brought solely for that purpose as subsidiary.to some other reliat 
which.the plaintiff may be óntjtled to claim: The remedy provided by seo. 
tion 88 is cumulative and not exclusive, 
Babu Ran Chandra Alosundar for tho Appellant, ` 
` Babus Pramsths Nath SA and Bimol Theater Gupta lor the Respondent, 
] Appeal allowod, 


€—M— 8 


Ra-parto docreo, nc er pun (XIV of 1884) >. 


. Seatien 108, procesding Kadiri susto inus z EE 
. ` Appeal by Defendant No, 1. wy 
- On the 19th February 1900, bs out a Ao alin mb ds 06 ao erts 
decree in-favour of the plaintiff On the 8th March 1906, the defendants made- 
an application under section 108, Ciril Progeduré Code, to set aside the eg-perte- 
decree and on the 29th idem preferred an appeal against the same-to tho 
Babordinate Judge, While. the appeal was ponding, the first Court on the'drd 
April sot aside tho «x parte-deoron, Then on the 38th July. the appeal which. 
was then pending i in the Oourt of the Bubordinate Judge-wak distn{seed for : 
default, Afterwards on the 18th August, the first Oourt after trying~ the case’ 
denovo on evidence adduced by both parties tlisniiseed the plaintiffs, salt, = 
dx cR Sour bad: jnriadicalon to denl with the appiloa- 


ts 


1508, 
June, 39. 


Bibi Sitaran 
.*. 
Gop! Lali. 
8. A. No, $202 of 
1908, 


— 


2s 


' 1008. 
Tune, 39, 


“Ben! Madbab. 
Bikdar 


z 
Madhu Sudan 
"Kundu, 


B. A. No, 1219 of 
1907. . 


1808, 
Jano, 99. 


Mra, E.G. Smith 
4, x 
Mr, J. W. Smith, 
M. A. No. 418 o 
1907, 
didi 
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tion ander section 108 Civil Prooadare Code, during the pendenay of the Tm 
from the &x-perte deareo. 3 
‘9 W, R. 301 distinguished. ` : w e 


I. L, R, 87 Mad 603 not followed, . - a eee 


. B. L. R. F, B. 368 referred to. . 
The questions presented to the two tribunals by the separate proceedings 
had nothing in common, aod no confusion oould arise from their separate 
determination, 
37 W. Va 872, 17 S, K. 184 referred to. 
Bau Digambar Chatterjes for the Appellant. 
Babu Sarat Chunder Khan for the Respondent, Appeal allowed, 


f Miis i holding, purchase of ^ portion of Purchase v entire holding - 
by cosharer lausiord — Posseseion, sult for. 

Abbas by endana Nos 4 and 14, ' 

Buit to establish the plaintiffs -ight to certain land and for recovery . “ot. 
possession of the seme. The plaintiff who ptttchased three-fourths share of a 
certain occupancy holding endeavoured to prove his title toand reogver possession 
of the same The defendants were 20-sharer landlords who purchased the entire 
holding in. ese nQn 0f: 4 ambneg data, The ocoupancy holding was not 
transferable, ` 

, Held, (Bampiat A. C.J. aa Ba eae of a portion of an 
ocoupanoy holding was contrary to the spirit, if not to the letter of section 88 
of the Bengal Tenancy Act, and the existence of a custom in a partioular place 
by which such & holding wus transferable was immaterial and gave no right 
to the transferee as against the land ord, 

11 0. W. N. 78 ditinguished, : 
_ I-L. R, 90. Calo, 016 followed, » 

Babu Shorsski Okaran Mitra Dr tho Appellant. "is 

Babu Skib Chandra Pali for Respondent, 








Compromise, terms of, incorporated in docreo— Conveyeanoo of heuse, if requiret 

Fore Ian Bj ran AR (LET I TETY ARUN SE (Or 

. FRE: V prepen i 

Appeal by. Decree-holder. Es : 

Psp aan a nie E ESTE 
which, amongst other matters, it was agreed that the defendant Mra, Smith 
should reside with her husband She consented to a decree for. restitution of 
conjugal right. "The oofisent was conditional on the plaintiff, the husband, 
executing a conveyance fn respect oł a house in the town and payment of 
certain suma for her poaket expanses, 

. Hold ( Mitra. ard Boll JJ.) —Tha; the terms of & compromiso ircorporated 

E cre oaar tinia Drm Wio sama Wika In dle (6) OE WAN 
irri E a C LM 

70. L, J, 493 followed, u 

5 Q L. J. 011 explained, . ; : 

The decro-holder could not enforce hee right by execution, but might ` 
instituto a sult for enforcement of the contract pantained in the petition of 


. compromise, 


Baby Nagendra Neth Gheta tox. Appellant, - TE 
.. Babu Deurha Nath Mitter tor Respondent,  —- ==" Ag 


n 


-- Appeal salasa, 
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REVIEWS. 


Hindu Law of Impartible property including endow- 
ments—by JocENDRA CHANDRA GHOSE, M. A.B. L, M. Ry A. S.: 
S. C. Appy, & Co., 1908 This is the first of the several, out- 
standing volumes of Tagore Law Lectures which have been, 
somewhat impatiently awaited by the profession for.some years, 
past. Part of the subject dealt with is covered by another: 
volume in the same series from the pen of a lamented lawyer, 
too early lost to the profession, the late Pundit Prannath. 
Saraswati. As the earlier volume however was fragmentary in 
character, the subject had to be repeated. Five of the lectures, 
including the Introductory one are devoted to impartible estates, 
the remaining eight treat of Hindu endowments. The lectures 
are marked by lucidity and a full collection of the texts and case 
law on the subject, though it must be observed that since the’ 
subject was prescribed by the University, the cases have been 
brought together in a well-known edition of the Religious Endow- 
ments Act by Mr. Ganapati Iyer of Madras; We are glad to 
notice that in most places the texts are set out in full, thus 
enabling the ‘critical reader to test the sources, The learned 
author also refers to the religious; institutions of the Budhists ; 
here of course we are on debatable ground and the learned 
author has very properly referred to the leading authorities on 
the subject. On the whole the book is very interesting reading 
and brings together a large amount of information on the subjects 
treated which are not very easily available and are of a rather 
recondite character, We have no doubt, the book will be largely 
appreciated by the profession and will be found useful as a gujde. 
tothe authorities and original sources of this important topic. 








: Commentaries on the Code of Civil Procedure 1908, by— 
C. V, VISVANATH SASTRI, B.A., B.L., ANANDA PRESS, MADRAS, 1908, 
Rs, 8.—This is the first commentory on the new Code of Civil 
Procedure which has been placed on the market and it speaks 
much for the industry of the Editor and of the rapidity with 
which the work has been done by the printers. The book is a 
handy óctavo of over 1,000 pages, more than 700 of which are 
taken up with the text of the code and notes thereupon. .The 
notes as might have been anticipated from the ‘reputation 
of the editor are full, clear, concise and well arranged. The 
great difficulty in dealing with the case law is to- determine how: 


: much of the decisions under the old code are unaffected by the 


new. This task so far as wo have been able to make out has 
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been successfully performed. Though of course prolonged use 
alone can show whether any of the statements is open to chal- 
lenge ; we have however tested the notes in various places and 
found them reliable. The cases are brought down to the end of 
1907. References are also made to thé Rules of the Supreme 
Court in England and the English decisions thereupon aré quite 
copiously noted. There is also a useful comparative table show-- 
ing at a-glance the correspondence between the old and the new: 
codes The index is very full On the whole this admirable 
edition which gives the practitioner all the necessary information 
in. a moderate compass is likely to hold its. ground even when 
more elaborate commentaries are published. ' 


1 


Code of Civil Procedure, 1908—Edited by CHARU CHANDRA: 
BHATTACHERJI, M.A4B.L., Witkrn’s PRESS CALCUTTA, PRICE RE. 1.. 
—This is an Edition of the Civil Procedure Code preceded by the 
report of the Select Committee and followed by a comparative 
table and an inder. The comoarative table is very useful im 
as much as it enables one to disccver at a glance the section of 
the new code corresponding to the old one and vice versa. It also, 
refers to English Orders and Rules from which many of the rules, 
and orders are taken. The edition will be useful to those who: 
for the present are willing to content themselves with s text: 
of the code, ——— 4 

' The case-noted Bengal Tenanoy Act bgt Racy ase RN 
Mires, M. A.B. L.—R. CAMBRAY & Co., CALCUTTA 1908, Rs. 4, 
In spite of several well-known eonan on the Bengal, 
Tenancy Act we think there was ample room for the present, 
publication, In the first place the editor analyses all the decisions, 
under the Bengal Tenancy Act and gathers them under. the, 
appropriate sections ; in the second place, he does not over-bur- 
den the book with long list of cases under repealed statutes ‘from 
which the busy practitioner caa with difficulty trace out a case 
in point, on the other hand the editor has made a selection of 
the old cases and retained only such as are still of value; in the. 
third place all the amendments up to the date of applicatión have, 
been inserted; in the fourth place, the modifications intros, 
duced by the Eatern Bengal Act have been fully set forth ; in the; 
fifth place, the materials contained in the body of the work, have, 
been made availabls by an elaborcte Index which extends to more, 
than 150 pages. On the whole the work indicates considerable; 
research and we have no doubt that it will be widely pie 
Aye proinn fy og seri, cece 
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v.. . The late Mr. J. T. Woodroffe. 

We have the melancholy satisfaction of presenting to our 
readers, the portrait of the late Mr. J. T. "y Bodroe, who died 
‘on the 4th June 1908. 
^. James Tisdall, eldest son of the Rev. John Nunn Woodroffe, 
Réctor of Glanmire, County Cork, Ireland, was born on the {6th 
March 1838. He was-educated at Trinity College, Dublin, 
where in 1858, he was University Scholar in Mathematics. - In 
1859 he took his B. A. degree as Senior Moderator and gold” 
medalist in Ethics and Logic. Amongst his contemporaries in 
College was Arthur Wilson who subsequently became a Jüdge 
of the Calcutta High Court, and is now w member of the Judicial 
Committee. His Cote x9 

When ‘only 18 years old Mr. Woodroffe was entéred as a 
student of the Inner Temple on the 3rd “November 1856, and 
was called to the bar on the 6th June 1860. ‘The sane year he 
dame out to India and was enrolled as an Advocáte OF the 
Supreme Court on the rgth December 1860. 

Shortly after, he was appointed Chief Judge of the Calcutta 
Small Cause Court, which post he held only fora very brief 
period. "With this short break, Mr. Woodroffe- practised ‘as’ à 
Barrister in the Supreme Court as well as' in the High Court 
(established in 1862) till the year 1879, when he temporarily 
retired from practice here and commenced practice before the 
Judicial Committee, Soon after, however, he returned to this country 
and resumed his work which he carried on down to April 1904, 
when he finally retired. When Mr. Woodroffe first joined the 
Supreme Court, men like Peterson, Doyne, Graham, and Bell ^ 
were the leaders of the profession ; but such was his devotion to 
his work, that in the course of a compartively brief period, he estab- 
lished a reputation for solid work and built up an extensive prac-, 
tice, second to that of no other member of the profession. 
Indeed it would be true to say, that the eagerness with which: his, 
services were sought by litigants has scarcely ever been equalled, 
and many instances are known in which his minute ocrutjay of a, 
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case secured victory to a despondent client whose case had been 
pronounced hopelem upon a superficial examination by other 
eminent members of the profession. 

He was first appointed to officiate as Advocate-General of 
‘Bengal in 1892-93. He was again appointed to officiate as 
Advocate General during the absenze on furlough of Sir Charles . 
Paul in 1899, and on the retirement of the latter was confirmed 
as such with effect from the Ist January 1900, He continued 
as such till his retirement in 1904. 

During the period that he was Advocate-General, he was 
appointed an Additional Member of the Legislative Council of 
the Governor-General in 1902, but his independence of character 
soon brought him into conflict with the Government of Lord 
Curzon, and finding himself unable to give that unqualified 
support to official measures, which, to his surprise he found, was. 
expected from the Advocate-General, he resigned his seat in the 
year following. 

. Mr. Woodroffe was held in high regard by all branches of 
the profession, the Bench and the suitors alike. He was always 
pleasant and courtecus and ever ready to help the junior 
members of the Bar with kindly advice and assistance. 

He was J. P. of Devon and Dorset. He gave away largely 
and munifigently in charities and especially in objects connec- 
ted with the Roman Catholic Church, of which he was a staunch 
member. In recognition of his -services tothe Church he was 
created a K. C. S. G., by His Holiness Pope Leo, XIII. 

Mr. Woodroffe married in 1863, Florence youngest daughter 
of the late Mr. James Hume, Senior Presidency Magistrate of 
Calcutta, by whom he. had four sons znd three daughters. 

Mr. Woodroffe had the satisfaction before leaving India of 
seeing his eldest son made a Judge of the High Court, and we- 
desire to express our heartfelt condolence with Mr. Justice: 
Woodroffe and.the other members of the family in their 
TE loss., 





td 
REFERENCES IN COURT. 

At II AM, on the sth June, 1998, the barristers, pleaders . 
vakils, and attorneys thronged the Chief Justice's Court and 
feeling references were made to the worth, ability, and many 
excellent qualities of the deceased gentleman, 

' The Court, in which allthe Hon. Judges had assembled, | 
was crowded to suffocation. 
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Mr. S. P. Sinha, the Advocate-General, addressing their Lord- 
ships said :— , i 

My Lord Chief Justice, and, Justices of this Court,—It is 
my painful duty on behalf of the Bar to announce to your Lord- 
ships the death of Mr. James Tisdall Woodroffe, which occurred 
in England yesterday. Mr. Woodroffe was born in 1838, so that 
he had justattained the age of 7o years, and we had hoped in 
this country that when he retired in 1904, to his own country, hj 
would have been spared for many years moreto enjoy the rest 
and peace which he had amply earned by his arduous labours in 
this country. He was educated in Trinity College, Dublin, 
where after a most brilliant career, having obtained the Univer- 
sity scholarship in Mathematics and the gold medal in Ethics 
and Logic, he graduated as a Bachelor of Arts in 1859. In 1860 
he was called to the Bar by the Honourable Society of the Inner 
Temple. In 1860 he joined the late Supreme Court as an Advo- 
cate ofthat Court, and from 1860 down to the year 1904, with 
a break of a few years, during which he practised in the Privy 
Council, he worked as an Advocate of that Court and as an Ad. 
vocate of this Court continuously. I can only say without any 
fear of contradiction that there has been no Advocate in this 
country who has commanded the confidence of his clients in a 
more extraordinary degree than Mr. Woodroffe did, and if I 
may say so without impertinence it was well deserved. No 
counsel that we have ever known gave more minute attention to 
all the details of a^ case than Mr. Woodroffe did, and it is the 
common belief in this country that no Advocate of this Court has 
been more successful than Mr. Woodroffe was on behalf of his 
«clients, 

In 1892 he officiated for some time as Advocate-General 
of this Court, and from 1902 to 1904 he was the Advocate- 
General. During that time he was in the Supreme Council, 
and it was a matter of regret both to the members and 
the public at large that his services in that capacity could not 
be utilised fora longer period, because there Mr. Woodroffe 
displayed sterling independence, worthily maintaining the best 
traditions of the Bar. In him the Bar lost, when he retired— 
and the loss is felt much more heavily now—one of its 
best and highest examples, and we desire to convey to your 
Lordships and through your Lordships to the members of his 
family and particularly to Mr. Justice Woodroffe, whom we have 
the happiness to have on the Bench here, our most sincere and 
heartfelt condolence on the death of Mr. Woodroffe, 
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Dr. Rash Behary Ghose said: My Lords,—In the absence of 
Baby Ram Charan Mitter, I on behalf of the Vakils' Bar beg to 
assóciate nryself with everything that ‘has fallen from the leamed 
Advocate-General > . d 

Babu Kally Nath Mitter said: Ny Lords, —On behalf of the . 
attorneys I beg to express our most. sincere condolence at the 
death of Mr. Woodroffe: I remember him when he joined the 
. Bar. Ican say this without the slightest fear of contradiction, 
that there was no member of the Bar who studied his briefs more 
closely and narrowly then Mr. Woodroffe did." When our briefs 
were delivered to him and camé back after perusal, there was not 
a single page that he had-not.read and put his notes on. Asa 
young man he made his mark at the Bar and gradually rose to 
the highest rung of the ladder, and litigants one and al! who 
could afford to pay his fees were anxious to secure his services. 
Idon't think it is possible to replace the loss we have sustained 
in this country by the death of Mr. Woodroffe. 

The acting Chief Justice (Rampini J) said: Mr. Advocate- 
General, Dr. Rash Behary Ghose, Babu Kali Nath Mitter and 
Gentlemen,—I beg’ on behalf of my colleagues atid myself to ex- 
press the very great regret we feel at the announcement of the 
death of Mr. Woodroffe. The news of the death of Mr. Wood- 
roffe has excited in us a feeling of most painful surprise. We had 
not-heard of his illness and it is a great shock to learn that hé is 
no more. When I joined this Court “in 1888, Mr. Woodroffe’ 
was then in the zenith of his practize and in the full vigour: 
of mind and body. He had many able contemporaries at the 
Bar,—Sir Charles Paul, Sir Griffith Evans, Mr. Pugh and others. 
They have all passed away and now we have to deplore the- 
death of Mr. Woodroffe: I cannot quite follow you in your 
account of the earlier:career of Mr. Woodroffe, but remember- 
some particulars of his earlier career which may have been’ for- 
gotten. Ithink few know that he was át one time the ‘Chief 
Judge of the Small Cause Court, and his abilities first attracted- 
notice in the great rent case, when hé was invited by Sir Barnes ` 
Peacock to plead the cause of the zémindars. He did so with 
conspicuous ability. It was a diffcült task to fulfil, because in - 
that case there were fourteen judges against Him, but he satisfied 
the zemindars so well that after the conclusion of the case they, 
quite unsolicited by him, sent him a handsome honorarium. - 
Another case in which I remember Mr: Woodroffe took a con- -> 
spicuous part -was-the prosecution of oae of the former Commis- 
sioners of Police, Sir Steuart Hogg—fer some offence under the ` 
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Municipal Act—in which he horrified the police witnesses by 
examining them as to the doings of the ' prisoner Hogg.” 

* 'Mr. Woodroffe's abilities were undoubted. The great features 
of Iris character as an advocate were, I think, the industry which 
he showed, the persistency with which he pleaded his clients’ 
cause, and the independence of character he displayed. He 
always knew thé minutest facts of his case. He was never ata 
lots as to details. We never found him at fault. This was not 
due to the promptings of His juniors but because he closely 
studied his brief and minutely questioned the gentlemen who 
camé to instruct him. As regards his persistency; he used to press 
cases which seemed to be hopeless. He was like the British: 
Army, which never knows when it is beaten. He often won cases 
at the very post as it were. As to his independence of character 
it is well known. He was Advocate-General, but his views weré' 


often against -Government, though he pleaded for them strenu-: 


ously, ^" ` i 


I think it would be out of place to say anything. as to. his 


private character, but I may say without offence that he wasa 
sincere Christian and a truly religious man, and that he was a free 


and generous giveríor allcharitable and religious purposes. I. 
fully agree with you, Mr. Advocate-General, in your expressions: 


of sympathy with the family, especially with our valued colleague 


Mr. Justice Woodroffe. Gentlemen, Mr. Woodroffe has departed. 


this life with, all that Shakespeare has told us should accompany 
age, namely,- “ honour; love, affection, troops of friends." 


CASES AND COMMENTS. 


_ Limitation—Part payment. 

A debtor gave to his creditor'a cheque for part payment of 
the debt due'from him: It was arranged between them that the 
cheque should not be presented until a certain date. The creditor 
brought a suit for recovery of the balance within six years from 
the date on which it was agreed that the cheque should be 
presented but more than six years from the date on which the 


cheque was given. The question was from what date, limitation | 


begun to run. Mr. Justice Bray held and his view has now been 
affirmed by the Court of appeal that limitation ran from the date 


on which the cheque was given. The decision was rested on the 
ground. that a:part payment to be operative must be made in 
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such circumstances that a promise to pay the whole debt could be 
itnplied : if so, the promise to pay was made when the cheque 


was given. "NC 
Joel Life Iasurance—Misrepresentation—Avoidance of 
T7. ] fj 0 licy. 


Law Insurance 


Compan The life of a lady was insured for three thousand pounds. 


[1908 At the time when the insurance was effected she stated in answer 

nga to certain questions that she had never suflered from mental 
24 T. LR. derangement. Asa matter of fact however, she had suffered at 

632. one period of her life frorn acute mania, although she herself was 
ignorant.of the fact or of the circumstance that she had been 
under restraint. After her death, her executrix sued to recover 
the sum due on the policy and her claim was resisted by the 
Company on the ground that there had been fraudulent suppres- 
sion of a material fact. The Jury found that there had been no 
fraud but only an innocent misrepresentation, Lord Alverstone 
C. J. held tha: an innocent misrepresentation or concealment of a 
material.fact in a proposal for life insurance entitles the insurer 
who issues the policy to have it set aside and it is immaterial 
that.the death of the assured has occurred before thé repudiation 
of the policy. As however there was no fraud the insurer could 
get relief only upon repayment of the premiums already paid. 
This agrees with the view of Lord Blackburn in Brownlie v. 
Campbell, < App. Cas. 954, of Lord Cranworth in Dalglish v. 
Jarvie 2 M. & G. 368, and Baron Parke in Moens v. Heyworth, 
10 M. & W. 147. S 





French . Ratlway—Negligence. 


Hills. - A Railway Company gave persons a license to cross their line 
/998.] . at a certain place where there was a footpath, but the footpath 
:.. was not dedicated as a public high way. On one occasion while 

a 4T, L, Rv trucks were standing on the line, a lady attempted to cross by 
644. crawling under the buffers of the trucks. The trucks moved on’ 

| mama before she could cross and she was killed. Her heirs sued the 
7+  . " Company, far damages. The Court of King’s Bench held that 
i the Company was not liable. The license could not be taken to 
bo a license to cross at all times and under all circumstances, for 
as laid -dowr in Gaubret v. Egerton, L. R. a C. P. 371, persons 
who use a way take it with all imperfections. It was not the 
. duty therefore of the Company to keepa man to warn people 
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intending to crawl under the trucks that they were about to 
move. EE i 
. Ratlway—Negligence. 

A passenger who had alighted from a train at a station, 
whilst still standing on the platform was struck by an open door 
of a carriage as the train was leaving the station and was injured. 
He sued the Company for damages for injury due to the negli- 
gence of their servants, The Court of first instance threw out 
the case on the ground that there was no cause of action. The 
House of Lords reversed this decision and held that the facts 
alleged, if established, would constitute negligence on the part of 
the Company. | 


|. . REVIEWS. .. ^ oo 

The Indian Trusts Act—by E. B. PowzLL, MA, LL, Be 
—SRINIVASA  VARADACHARI & Co., MADRAS 1908—This is a 
Second Edition of a commentray on the Indian Trusts Act, the 
first edition of which has been-for many years favourably known 


to the profession. The Indian Trusts Act as is well known is - 


based almost entirely upon principles of English equity juris- 
prudence and consequently stands in greater need of elucidation 
than almost any other Indian Statute. Mr. Powell has annotated 
each section fully by reference to English as well as Indian 
decisions ; in the case of the former, he has generally given a 
short abstract so as to make the statement intelligible to persona 
who have no access to the English reports. So far as the illustra- 
tions to the various sections are concerned, they have been 
traced in most instances to English decisions, so that we have 
in a small compass a full and thoroughly reliable guide to the 
authorities on this important subject, and it will no doubt continue 
to enjoy the patronage of the profession. 


The Civil Procedure Code, 1908—Edited by RAM CHANDRA 
IvzR, B. A, B.r.—S. Murtay & Co, Mapras, 1908—Re. I— 
This volume contains a reproduction of the text of the new 
Civil Procedure Code to which are attached exhaustive Tables 
of contents and indices. We are also furnished with comparitive 
tabular statements, Charters of the High Court, High Courts 
Act, and Madras City and Civil Courts Acts. The volume is 
eminently useful and is a marvel of cheapness. 
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The Eastern Bengal and Assam Tenancy Amendment 
AÀot:—Bv DIGAMBAR CHATURJI M. A4, B. Ly VARIL, HIGH Court, 
CALCUTTA,—S. K. Lammr & Co., CALCUTTA 1908, —Rs, 2.—This is. 
a supplement to the last edition of Sir Robert Rampini's commen- 
tary on the Bengal Teaancy Act. It consists of two parts, the 
first sets out the text of the Eastern Bengal Act of 1908, which 
was passed to amend the Bengal Tenancy Act : the second part, 
contains a digest of all the «ases on the Bengal Tenancy Act 
decided since the publication of the last edition. It, was necessary. 
to set gut the text of the Act in full with notes, because it makes 
some important variatioas, upon the amending. -Adt passed in. 
this Province last year, end interesting questions may arise, if it, 
should happen that a particular property is situated, partly in the 
old province and partly in-the-new. The second part appears 
to have been prepared -with great care, but it would have been 
more convenient if in all cases references had been given to all 
the contemporaneous reports in which a particular decision had 
been published. The get-up of the book does credit to the 
publisher and it will be found bic to all wib fonce the 
edition to which it isa supplement. 
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HINDU JURISPRUDENCE. . 


The personal relations to each other of the men who 
compose the Hindu nation and their rights and duties may be 
known by the study of their DAarma-sastras. A compilation of 
the general principles or rules, which underlie the entire body of 
the Sastras may be conveniently made by a systematic study of 
them. The golden rule for the interpretation of the Hindu 
scriptures is to find out unity in diversity. “Where is the 
illusion, where is the sorrow for him who can see unity of the 
self in variety." (1) " As the cowherds draw milk of one white 
colour from cows of different colour, so the wise deduce one 
knowledge from the various Sastras." (2) 

The general object of jurisprudence is to lay down principles 
as to the nature of law and to devise for legal purposes the 
classifications of the various actions and relations of mankind. 
The aim of Hindu jurisprudence is to systematise the various 
concerns of the life of a Hindu, and to deduce a general principle. 
of conduct. The generalisation of legal ideas is possible only if 
we know the true nature of law. f 

The object of the present discourse is to deduce the basic 
principles of the Hindu law. 

Human nature is everywhere the same, and all laws are 
designed for the same world and for the same human nature, 
Hence there is always some resemblance in the substantive 
provisions of all systems of law, and there is also a certain com: 
mon ground-work of general conceptions or notions, which can' 
betraced through every body of law. These conceptions are 


(t) wr rw: a the ATTA: | 
re (Ine Upanishada). 
(2) murahe walat Weare? aan | 
Coco e ogg smt faf gat gat Nan 
AE (netra utawa) i 
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not pre-existent, but they are the result or creatures of circums- 
tances under which different peoples had to live in different 
epochs of their histories. 

The laws and institutions of primitive mankind are the | 
richest indications available for reading their thoughts, entering 
into their feelings, and understanding their general mode of 
existence. Sir Henry Maine has pursued the Azstortcal method 
in investigating the primitive ideas of mankind regarding family, - 
property, contract, and delict or offence. He has traced the 
customs and institutions which prevailed in an early state of 
society and which subsequently influenced the thoughts of 
succeeding generations, Mr. Austin, on the other hand, arrived 
at the same conclusion by pursuing the analytical method of 
“untying knots.” He cleared up intellectual puzzles arising 
from complex combinations of ideas confusedly apprehended 
and not analysed into their elements. He disentangled legal 
notions from confusion arising out of the mere accidents of 
their history. The great philosophical lawyer Bentham showed 
the way to Mr. Austin, But Hentham’s method was neither 
analytical nor historical. In orde: to unriddle the intellectual 
knots, Bentham cut the ‘Gorcian knot’ in one stroke. Bentham’s 
subject had a wider range than Mr. Austin’s ; Bentham’s subject 
was Legislation, Mr. Austin’s was Jurisprudence. But all these 
three philosophical lawyers zssaulted and demolished the castle 
of unreason and laid the foundation for a rational science of law 
by direct consideration of the actual facts of human life. It- has 
been pointed out by these jurists that law cannot exist as such- 
independently of legal sanction, and law can have no forcé 
without the authority of the sovereign legislator. These writers 
have emphatically said that Vus Naturale has thoroughly 
perplexed and obscured the sciences of jurisprudence and ethics, 
inasmuch as the general object of jurisprudence is to lay down. 
principles as to the nature of law and to devise for legal purposes 
the classifications of the various actions and relations of man-: 
kind. 

Mr. Austin has divided his lectures into three main parts, 
vtz., (1) Definitions, containing the province of jurisprudence 
determined, general and particular jurisprudence, sanction and 
analysis of pervading notions; (2) Law considered in relation 
to its sources, and to the modes in which it begins and ends, 
dealing with.sources of law, written and wewriêten law, law of 
nature, positive law and codification ; (3) Law in relation to its 
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purposes and to the subjects with which it is conversant, dealing 

with law of persons or status and law of things, public and 

private law, different meanings of property, title and modes of 
their acquisition. The historical method of Sir Henry Maine. 
consists in tracing the origin of jural conceptions, law of nature, 

early history of the ancient codes, law of will, law of property, 

inheritance and succession, contract and delict or crime. Bentham 

laid down the foundation for a rational science of law, by conquer- 
ing an inveterate superstition. He r2scued from among the ruins, 

barbarian conceits, irrationalities of law aud obsolete technicalities, 

such valuable materials as helped him in giving them a new and 

workmanlike shape and constructing the science of Legisla-. 
tion (1). 

I propose to treat the subject of Hindu Jurisprudence in 
accordance with these three modes combined together, All the 
Hindu codes of law were compiled in their present shape during 
the Brahmanical age. Hence events and customs of different 
ages and precepts of different sages have been jumbled together. 
These codes contain, no doubt, many genuine observances of the 
Hindu race, but they do not wholly represent the actual state of 
society. They contain many rules cf conduct such as the duties of 
the Brahmanas and the Sudras, which were not a set of rules ever 
actually administered in Hindusthan, but an ideal picture of that 
which, in the view of the compilers of the codes, ought to be the 
law. I shall have to hunt among the irrationalities, blind conceits 
and obsolete technicalities fora rctonals of law which may be 
fitted for a better edifice. Many i-rationalities of law and blind 
concelts have been bound together by sophistical ingenuity into 
a semblance of legal science, and being fortified by their divine 
origin, are held up triumphantly to the admiration and applause 
of mankind. I shall have to trace the different stages of their 
evolution, and to rescue truth out of a mass of ill-digested 
theories, by direct consideration cf the actual facts of human life. 

In the treatment of the subject, I intend to take advantage 
of the suggestion thrown out by Sir Henry Maine in the following 
words; “The futility of this method (distinguishing Law of 
persons from the Law of things) would be manifest if a system of 
pure archaic law (such as the Hindu Law) could be brought before 

(1) “ What custom wills, in all things ahould we do't, 
The dust on antique tlme woulc lle barb 
And mountainous error be too Lighly heap’d, 


For truth to over-peer.” ` ` 
(Shakespeare), 
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us, and if, the experiment could be tried of applying to it the 
Roman classifications” (1), Ishall try such an experiment. I 
shall endeavour to discuss the general principles or rules of Hindu 
Law and the principle or basis.upon which those rules are 
grounded, without pretending to supply a series of special 
treatises on each of the principal branches of Hindu Law. 

The Hindu religion and the Hindu Law are intimately. 
connected with each other. A religion can only be understood 
by the learner placing himself in the position of its most 
devoted and learned adherent. Being firmly convinced of the 
grand truths of. the Hindu religion and having the true key to 
unlock the hidden treasures of zhe Sasfras, I. shall endeavour 
to disentangle some of the most abstruse knots which have 
hitherto baffled the industrious researches of the Orientalists. 
For instance, it is a common mistake to suppose that Bhrigu's 
version of Manu-samhita is a metrical redaction of certain 
older compilations called Sutras, that the Vedas are the bab- 
blings of. a child humanity and that mankind on this earth 
have the honour of being the only human beings in the whole 
Universe and their physical and intellectual organisms have 
been always such as we see them in the Aryan races, irres. 
pective of the various cataelysms and minor dissolutions, that 
Manu, Narada and Brihaspati, &c., were the names of individual 
gods or mortal human beings &c. The real fact is that the 
grand truths of the Vedas, Puranas and the Smritis are concealed 
in a secure casket, so profusely ornamented in sweet and beauti- 
ful language and imagery of thoughts that their outward fancy- 
work hides and conceals entirely any spring for opening them ; 
yet the keys are there, deeply buried, but ever present to him 
who searches for them. In a spirit of sympathy I shall endeavour 
to unriddle the mysteries of the Sastras. The Hindu religion 
and the Hindu Law are evolutions. The physical notions developed 
into the intellectual and intellectuzl into the spiritual. Reforma- 
tion means progress from the physical to the spiritual. I shall 
endeavour to trace this progress of the Hiddu Law. The details 
of different legal systems are different, but the main classifications 
and heads of arrangement are in a great measure the same. The 
facts of which-the Hindu Law takes cognisance, though far. 
from being identical with those of other systems, are sufficiently 
analogous to admit of a scientific treatment of Jurisprudence 
like the others. | : 


LM UN (1) Ancient Lew, ago 380. 
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` I have said before that the Hindu religion and Hindu Law 
are evolutions. The evolution of the law of marriage and the 
law of adoption can be traced through different stages with 
distinctness. The conception of the Deity also has evolutionary 
stages. We find in the Ngsadiya sukta of Rig-veda the concep- 
tion of the Un&nowable (Naught) (1) in the Upanishadas one 
impersonal universal existence Brahman (waga), and in the 
last stage of development we have one personal Individual Deity 
(personified incarnation of the supreme Being). There is an 
identity of all the world religions and laws at their starting 
points. 

Numerous instances may be adduced to prove the evolu- 
tionary ideas in religion and law, We may take it as an un- 
disputed fact, or at any rate, a fact proved beyond the possibility 
of a rational doubt, that Hindu religion and law are evolutions, 
and that the Dharma-sastras are not immutable, as the supporters 
of divine origin of the laws try to make out. The 4difya-Purana 
and Vrihat-Naradtya-purana have mentioned certain practices 
to be: eschewed in Kali—age on the ground that the sages in their 
mature wisdom have come to the conclusion that those practices 
are pernicious forthe weak people of Kali age and that the 
decision of the virtuous amounts to the Vedic text in authority. - 

It is sometimes said that the Hindu law is'a set of customary 
rules of conduct. Many persons imagine that custom itself is 
law, and that the persons among whom it prevails are the 
sources or authors of law. But Mr. Austin has shown that 
custom is not the source of the law, but that law has been 

fashioned by judicial decision and by direct codification upon 


(D) waga reto nu wraha met | 
AH MTS CHET EW wy vod Shas GET LTH | 
owe x a oy KATA ga were Wm Yu faafe: | 
wrap Ger aa feum are NT Re geo Wr | 
"Oo (weno madha qu, to wwe te vm) | 


At the beginning of creation, there was neithor existence nor non-existence, 


4 e. no differentiation of tave and n ve energy. 

Darkness was absor in darkn was naught snowable, there was 
complete chaos of everything, i. « the Oause and effect (world) were 
in a chaotic state, 


“From what cause this creation came into pene und by what means it 
came into extstence’—to whom is this faot known? No one knows it, Even 
the gods (great beings) do not know it, because they have been created 
subsequently. i 

(Big-veda, Nasadiya Sukte, 10 Mandal, 120 Sukta ) i t 
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pre-existing custom. The Codes af the Rishis, known as Smritis, 
are one of the sources of Hindu Law. 

I propose to treat this branch of the subject under the head 
of Sources of jurisprudence. 

The Hindu law of persons is that part of the law which 
relates to condition or séaius. The rights, duties, capacities, 
or incapacities which determine the condition of life of a person 
to a given class constitute his status. According to the Hindu 
notion, a man must be within an <4sram (order of life), he is a 
born debtor (1), he is born asa member of a certain caste, of 
a certain joint family, and is a subject of a Political Govern- 
ment. He inherits by his very birth certain rights of his 
caste and family and as a cit:zen of the state, and becomes 
subject to certain ded or obligations. These predetermined 
rights and duties constitute his status, which is the Law of 
persons. “Jt would soon be seen that the separation of the 
Law of persons from that of things has no meaning in the 
infancy of the Law, that the rules belonging to the two 
departments are inextricably mingled together, and that the 
distinctions of the later jurists are appropriate only to the 
later jurisprudence, It is more than likely that joint owner- 
ship, and not separate ownership, is the really archaic institu- 
tution, and that the forms of property which will afford us 
instruction will be those which are associated with the rights 
of families and of groups of kindred” (2). I shall treat this 
branch of the law under different heads. 


(r) wegil: garan oat are uf | 
Tara - Pa fina Ya Waa pue 0 00 
verfa qp wr Wa aT afra: | 
naa are: gana rifar nfafet 
ww gear teri raa rer BATA | 


~ "^ ^ 
ow Te: fw wf rete wr inet 
fMahabharata Adiparva, Oh. 120), 
Men are born in this world saddled with four debts. According to tho 
precepts of the Law, they should liquidate the debts due to the Pitris, to the 
gods of elements, to the sages and to mankind in oral, 
That man who does not reslixe these ob ons in proper time loses his 
heavenly ons ; this has been ostablisbed oso who know the Law. 
, The of elements should be gladdened by the performance of sacrifices, 
the sages should be worth pped by the study of the mored literature, the 
Pitris should be ee Gro pe procreation of sons who may perform the 
Braddhas, and th sould be served by bounteous gifts 
them. 


to 
(Iahabharnts, Adiparva, Oh. 130, slokas 17, 18, 19.) 
(3) Ancient Law, page 230, , 
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The proper subject of.-jurisprudence -is positive; law. 
Positive law means law ‘positum’ or established in an indepen- 
, dent political society by the express or tacit authority of its 
sovereign or supreme government. 

* The subject or scope of general jurisprudence is the 
philosophy of positive law or civil law. Hobbes says that “ by 
civil laws, I understand the laws that men are bound to observe, 
because they are.members, not of this or that commonwealth in 
particular, but of the common wealth. For the knowledge of 
particular laws belongeth to them that profess the study of the 

laws of their several countries ; but the knowledge of civil laws 
is general to any man. The ancient law of Rome was called 
their cvil law, from the word crvitas which signifies a common- 
wealth : And those countries which have been under the Roman 
empire, and governed by that law, still retain such part thereof 
as they think fit, call that part the 'cir7/ law,’ to distinguish it 
from the rest of their own civil laws. But that is not it I intend 
to speak of. My design is to show, not what ts law here and there, 
but what is law: As Plato, Aristotle, Cicero, and divers others 
have done, without taking upon them the profession of the study 
of the law.” 

The subject or scope of particular jurisprudence, such as the 
Hindu J urisprudence, is the science of particular law, that is, cular 
any such system of positive law as now actually obtains, or once 
actually obtained, in a specifically determined political society. 
Furisprudence limited to any such particular system of positive 
law is particular or national, 

The Hindus were the most exclusive nation in the world. 
The Hindu law is entirely indigenous, and absolutely nothing has 
been imported into it from any other systems. But the Roman 
law is the foundation of the laws of the European Continent, 
and of England, and of the internationallaw or morality which 
the European nations observe. In France the actual system of 
law is mainly of Roman descent. In the States of Germany the 
Actual system of law has been closely assimilated to the Roman 
by large importations from it, In the Prussian states, ever since 
the establishment of the Landrecht, almost exclusive attention is 
paid to the studies of the Roman, Canon, and Feudal law, as the 
sources of the actual systems. The, continental systems and the 
English system of Equity have been formed more or less exten- 
sively on the Roman law, chiefly on the Roman, through the 
Canon. The Hihdu law alone amongst the laws of the civilized 
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people of the world is absclutely indigenous, and Hindu general 
jurisprudence, remains absolutely untinctured by the Roman 
jurisprudence, though similarity may be traced here and there 
between some principles (Zattwas of the Hindus) common to 
both systems. It is because, as Sir Henry Maine suggests that 
“ethnology shows us that the Romans and Hindus sprang from 
the same original stock, ard raere is indeed a striking resem- 
blance between what appezr to have been their original 
customs," 
JANAKI NATH Pat SASTRI, 


REVIEW. 


The Law of Joint Stock Companies—Bv J. W. Surra, 
LL. D.—EFFINGHAM WILSON, LONDON 1908.—This handy volume 
treats of the law of joint stock companies under the English 
Companies Acts. The Acts themselves are somewhat difficult 
reading and have been very carefully analysed so as to make 
evident the relations between the different parts. The book is 
quite up to date and includes the Act of 1907 which came into 
force only last month. We have no doubt the volume will be 
found useful not only to lawyers but to the large body of persons 
who are interested in tbe formation and working of companies. 
It js hardly necessary to add that there is a very full index to 
the book. 
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OASES AND COMMENTS. 


Barber— Neghgence—— Evidence. 

The plaintiff brought an action against the defendant, a 
barber, to recover damages for negligence in using materials in a 
dirty or insanitary condition when shaving him, so that he 
contracted a disease. The evidence showed that the defendant's 
assistant while shaving the plaintiff cut him with a razor and then 
rubbed a towel and powder puff over the place. A ringworm 
shortly afterwards developed close to the cut. Evidence was 
tendered to show that two other persons shortly before the 
occasion in question were cut while being shaved in the defen- 
dant's shop, and sores came out on their chins. Objection was . 
taken that this evidence was not admissible. The King's Bench | 
Division has held that the evidence was admissible on the ground 
that when the question is whether. a particular thing which has 
in fact caused an accident is dangerous, it is legitimate to show 
that it has caused similar accidents on other occasions ; in-other 
words, the evidence was admissible to show that a dangerous 
practice was carried on in the particular establishment. 


Foint tort-feasors—Release of one. 

The plaintiff who had been advised by one partner ina, 
firm of solicitors brought an action against him to recover 
damages for his alleged negligence.in giving her advice. This 

“action was settled by an agreement under which she received a. 
stated sum in satisfaction of her claim. Subsequently she sued 
the other partner in respect of the same matter. The Court of 
King’s Bench has held that the second action was not maintain- 
able, on the principle that a release to one of several joint tort- 
feasors discharges the whole and is as good a satisfaction in law as 
a satisfaction in deed. This view is in accord with the old case 
of Cocke v. Sennor, Hobart 66. 
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Foint tort-feasors— Release. 


It is well settled in England as well as in America that a release 
of several joint tort-feasors for a valuable consideration is a 
release of all, But questions of some nicety may arise as to whó 
are joint tort-feasors. In the present case, two persons procured 
the illegal imprisonment o: another with and by third persons. 
It was held that the latter and the former were joint tort-feasors, 
and that a release of the one from liability of the unlawful 
imprisonment released all. A question was also raised as to the 
admissibility in evidence of several different releases executed at 
different dates and differing as to the names of the persons 
released. It was held that the releases were all admissible in 
evidence. An attempt was however made to show by parol 
evidence that the releases which were in writing were intended 
to be different from what they appeared to be upon their face. 
It was ruled that parol proof was not available for the purpose, 
as the only purpose of such evidence was to give a new and 
unwarranted character to a past act. [4 Wigmore on Evidence, 
sections 2425, 2432, 2446]. It was further pointed out that there 
is an obvious distinction between a release and- a receipt; a 
receipt is evidence that an obligation has been discharged, but a 
release is the discharge of it. 


Res-judicata—E stoppel—Patent—I/nfringement. ~ 


A sued B for damages for infringement of a patent, and for 
an injunction. A got a decree for injunction and an interlocu- 
tory decree for damages, which were ordered to be assessed upon 
enquiry. Before the final decree could be made, B discovered 
that the patent should never have been granted, and obtained an 
order for revocation of the patent in a suit brought for that 
purpose. When the final decrze in the first suit came to be made, 
B contended that in virtue of the second suit, no decree for 
damages ought to be made in the first. The Court of Appeal 
held that the objection taken by B could not be sustained. It 
was ruled that the first judgment, so far as it was a judgment in 
rem, was a judgment which terminated the res at the date when 
it was given, and that so far as validity and infringement of 
the patent were concerned, the matter was res judicata. 
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Nuisance— Foint.tort-feasor—Foint or several habifity. City of 

f . Mansfield 
: In .this case the Supreme Court of Ohio was called upon to v. 
consider the question whether when a nuisance has been caused Bristor 
"by the action of several persons, the person injured can recover pue. 


against any one of them for the entire injury. The opinion has 8; N. E. 631; 
some times been expressed that the plaintiff is entitled to recover 76 Ohio 270. 
the entire damages from any one of the persons who is contri- — 
buting to the injury. A Full Bench of the Supreme Court, 

however, upon an elaborate review of the English and American 

decisions on the point, has come to a different conclusion. The 

learned Judges lay down that it is bad logic and hard law to 

hold that because the plaintiff fails to prove the injury one man 

does him, he may therefore recover from that one damages for 

all the injury that others do. It was ruled that the true test is, 

whether there is concert of action amongst the tort-feasors ; if 

there is concerted action, each is liable for the whole damage.- 

If there is want of concert, each isseverall liable only to the 

extent that his act has damnified the plaintiff. In the case 

actually before the Court, the nuisance was created in a stream 

by the action of several riparian proprietors who threw refuge 

thereinto. It was held that one particular riparian proprietor 

could not he selected at the option of the plaintiff and made 

liable for the entire nuisance. As the plaintiff had not framed 

his suit against the particular defendant for proportionate da- 

mage, and had adduced no evidence on the point, his action was 

dismissed. [Pollock on Torts 7th edition page 406 ; see also 

Sadler v. G. W. R. Co, (1895) 2 Q. B. 688, (1896) A. C. 450, 

which shows that two separate tort-feasors could not be joined as 
co-defendants in an action for damages.] 


m —À— — 


REVIEWS. 


* Probate and Administration Act —Bv ALEXANDER KINNEY 

—THACKER Spink &. Co., CarcurrA—Mr. Kinney who is Deputy 

Administrator “General of Bengal and is the author of a well. 

known work on Administration Practice in India, has produced 

this annotated edition of the Probate and Administration Act. 

The only edition of this Act now available to the profession is 

that by the late Mr. Justice Henderson, the last edition of 

whose work was published 11 years ago. The present edition E: ° 
therefore which gives a careful analysis of the numerous deci- < 
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sions up to tbe present time will be widely appreciated by the 
profession. The most interesting part of the volume is the 
introduction which not only gives the history of the Act but also» e 
analyses the olc Regulations an the subject which are very, 
often overlooked. Mr. Kinney has contented himself with an 
analysis of the Indian cases on the subject and does not refer to 
the English autkorities. This probably makes no difference to 
the practitioner -n the Presidency towns, who can easily have 
access to treatises on the English law on the subject and to the 
original reports -hemselves ; but the practitioners in the mofussil 
Courts would haze welcomed a brief statement of the English 
law on the varios points dealt with in the book. On the whole, 
the work is di tinctly useful and cannot be overlooked by any 
member of the profession. 


The case noted. Code of Civil Procedure—By JaNAxr 
Nats PAL SHASTRI, B. L.—Law PUBLISHING Press, CALCUTTA 1908 
—Rs. 4. The present edition of the new Code of Civil Procedure 
attempts to collect under each provision of the law so much of 
the decisions uncer the old Act as are still applicable. A very large 
amount of matecial has been compressed into the volume, and’ 
where the work. is of uniform excellence, it would be difficult 
to single out any particular portions for commendation; but 
attention may specially be drawn.to the notes on procedure in 
mortgage suits: as may be expected from the author of a com- 
mentary on the Transfer of Property Act, this matter has been 
very fully dealt with. The zases noted under each Section and 
Order have been carefully ana_ysed and: grouped together, rand we 
have no doubt,this handy edition will be welcomed by many a 
member of the profession whe cannot afford'to secure more costly 
publications. The book occupies more than 600 pages, and 
considering the amount of lebour involved in its preparation, it 
must be regarded as very moderately. priced. 


The Calcutta Law Journal. 
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OASES AND COMMENTS. 


Barber—Negligence—EHuidence. 


The plaintiff brought an action against the defendant, a 
barber, to recover damages for negligence in using materials in a 
dirty or insanitary condition when shaving him, so that he 
contracted a disease. The evidence showed that the defendant's 
assistant while shaving the plaintiff cut him with a razor and then 
rubbed a towel and powder puff over the place. A ringworm 
shortly afterwards developed close to the cut. Evidence was 
tendered to show that two other persons shortly before the 
occasion in question were cut while being shaved in the defen- 
dant’s shop, and sores came out on their chins. Objection was 
taken that this evidence was not admissible. The King’s Bench 
Division has held that the evidence was admissible on the ground 
that when the question is whether a particular thing which has 
in fact caused an accident is dangerous, it is legitimate to show 
that it has caused similar accidents on other occasions; in other 

“words, the evidence was admissible to show that a dangerous 
practice was carried on in the particular establishment. 


Joint fort-feasors— Release of one. 

The plaintiff who had been advised by one partner in a 
firm of solicitors brought an action against him to recover 
damages for his alleged negligence in giving her advice. This 
action was settled by an agreement under which she received a 
stated sum in satisfaction of her claim. Subsequently she sued 
the other partner in respect of the same matter. The Court of 
King’s Bench has held that the second action was not maintain- 
able, on the principle that a release to one of several joint tort- 
feasors discharges the whole{and is as good a satisfaction in law as 
a satisfaction in deed, This view is in accord ,with theJold case 
of Cocke v. Fennor, Hobart 66. 
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Font tort-feasors—Release. 


It is well settled in England as well as in America that a release 
of several joint tort-feasors for a valuable consideration is, a 
release of all. 
are joint tort-feasors. In the present case, two persons procured 


_ the illegal imprisonment of another with and by third persons. 


It was held that the latter and the former were joint tort-feasors, 
and that a release of the ome from liability of the unlawful 
imprisonment released all. A question was also raised as to the 
admissibility in evidence of several different releases executed at 
different dates and differing as to the names of the persons 
released. It was held that the releases were all admissible in 
evidence. An attempt was however made to show by parol 
evidence that -he releases which were in writing were intended 
to be different from what they appeared to be upon their face. 
Tt was ruled tEat parol proo? was not available for the purpose, 
as the only-puzpose of such evidence was to give a new and 
unwarranted caaracter to past act. [4 Wigmore on Evidence, 
sections 2425, 2432, 2446]. It was further pointed out that there 
isan obvious distinction between a release and a receipt; a 
receipt is evidence that an obligation has been discharged, but a 
release is the discharge of it. 


Res-judtcata—E stoppal—Patent—Infringement, 


A sued B “or damages for infringement of a patent, and for 
an injunction. A got a decree for injunction and an ‘nterlocu- 
tory decree for damages, which were ordered to be assessed upon 
enquiry. Before the final decree could be made, B discovered 
that the patent should never have been granted, and obtained an 
order for revocation of the patent in a suit brought for that 
purpose. When the final decree in the first suit came to be made, 
B contended tkat in virtue of the second suit, no decree for 
damages ought to be made in the first. The Court of Appeal 
held that the onjection taken by B could not be sustained. It 
was ruled that -he first judgment, so far as it wasa judgment in 
rem, was a judgment which terminated the res at the date when 
it was given, ard that so fer as validity and infringement of 
the patent were concerned, the matter was res judicata. 


^ 
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Nutsance—Foint tort-feasor—Foint or several hability. 


In this case the Supreme Court of Ohio was called upon to 
consider the question whether when a nuisance has been caused 
by the action of several persons, the person injured can recover 
against any one of them for the entire injury. The opinion has 
some times been expressed that the plaintiff is entitled to recover 
the entire damages from any one of the persons who is contri- 
buting to the injury. A Full Bench of the Supreme Court, 
however, upon an elaborate review of the English and American 
decisions on the point, has come to a different conclusion. "Ihe 
learned Judges lay down that it is bad logic and hard law to 
hold that because the plaintiff fails to prove the injury one man 
does him, he may therefore recover from that one damages for 
all the injury that others do. It was ruled that the true test is, 
whether there is concert of action amongst fhe tort-feasors ; if 
there is concerted action, each is liable for the whole damage. 
If there is want of concert, each is severally liable only to the 
extent that his act has damnified the plaintiff. In the case 
actually before the Court, the nuisance was created in a stream 
by the action of several riparian proprietors who threw refuge 
thereinto. It was held that one particular riparian proprietor 
could not be selected at the option of the plaintiff and made 
liable for the entire nuisance. As the plaintiff had not framed 
‘his suit against the particular defendant for proportionate dam- 
age, and had adduced no evidence on the point, his action was 
dismissed. [Pollock on Torts, 7th edition page 406 ; see also 
Sadler v. G. W. R. Co, (1895) 2 Q. B. 688; (1896) A. C. 450, 
which shows that two separate tort-feasors could not be joined as 
co-defendants in an action for damages.] ' i l 


REVIEWS. 


Probate and Administration Act—BY ALEXANDER KINNEY 
—THACKER Spink &. Co., Caccurra—Mr. Kinney who is Deputy 
Administrator General of Bengal and is the author of a well- 
known work on Administration Practice in India, has produced 
this annotated edition of the Probare and Administration Act. 
The only edition of this Act now available to the profession is 
that by the late Mr. Justice Henderson, the last edition of 
whose work was published 11 years ago. The present edition 
therefore which gives a careful analysis of the numerous deci- 
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-sions up to the present time will be widely appreciated by the”. 


profession. The most interesting part of the volume is the 
introduction which not only gives the history of the Act but also ` 
analyses the old Regulations on the subject which are very 
often overlooked. Mr. Kinney has contented himself with an 
analysis of the Indian cases on the subject and does not refer to 
the English authorities. This probably makes no difference to 
the practitioner in the Presidency towns, who can easily have 
access to treatises on the English law on the subject and to the 
original reports themselves ; but the practitioners in the mofussil 
Courts would have welcomed a. brief statement of the English 
law on the various points dealt with in the book. On the whole, 
the work is distinctly useful and cannot be overlooked by any 
member of the profession. ~ 


. The case noted Code cf Civil Prooedure—Bv JANAKI 
Nata ParSnasrE:NB.L.—Law PUBLISHING PRESS, CALCUTTA, 1908 
z—Rs. 4. The present edition of the new Code of Civil Procedure 
attempts to collect under each provision of the law so much of 
4he decisions under the old Act asare still applicable. A very large 
amount of material has been compressed into the volume, and 
where the work is of uniform excellence, it would be difficult 
'to single out any particular portions for commendation ; but 


.attention may specially be drawn to the notes on procedure in 


mortgage suits; as may be expected from the author of a com- 


‘mentary on the Transfer of Property Act, this matter has been 
,very fully dealt with. The cases noted under each Section and 


Order have been carefully analysed and grouped together, and we 
have no doubt, this handy edition will be welcomed by many a 
member ofthe profession who cannot afford to secure more costly 
publications. The book occupies more than 600 pages, and 
considering the amount of labour involved in its preparation, it 


must be regarded as very mocerately priced. 
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HINDU JURISPRUDENCE—/ Continued. ) 


At this moment there are few of the systems of legisla- 
tion, either of ancient or modern times, which are not in 
farce as living law within the British empire. Manu and 
Mahammad decide the civil rights of the Hindus and the 
Mahomedans, and an appeal from India compels the Privy 
Councillors to consult the Smritis and Puranas, the Koran and 
Abu Hanifa as authorities. Justinian sways full authority 
in the courts of the Ionian Republic. In the opposite hemis- 
phere, the Codes of Napoleon are still in force, and it is not 
unlikely that in the distant future Mauritius Island would be 
the only speck of land on earth which will preserve the jurispru- 
dence of the Great Empire. The vestige of feudality which has 
disappeared from the title-deeds of the European Continent, 
still remains in full vigour in the wilds of the New World. 
Canada cherishes the volumes which have been cast forth from 
the Palace of Justice. The ordinances expounded by Saint 
Louis constitute the land-tenures on the Gulf of St. Lawrence. 
The British sovereign appoints Alcades and Corregidores in the 
Indies of Columbus. The laws of King Christian of Denmark are 
administered by British authority in the torrid zone. The 
Landrosts appointed by the British sovereign in Southern Africa 
are guided by the Placets of the States-General of the departed 
Republic of the Netherlands. The Deemsters assembled on the 
Tynwald of Man, have not abandoned the polity of the Sea- 
kings of Scandinavia. 

Roman law formed the substratum of the laws of almost all 
the nations of modern Europe. It entered far more deeply than 
is usually supposed into the composition of the English laws. 


When the study of it extended itself from Italy to France, the ` 


French lawyers adopted its principles with avidity. But the 
legislators of England adopted the policy of soothing her stran- 
ger subjects by indulging them with the exercise of the Laws 
which habit and national partialities had rendered dear to them. 
In recent years, however, the legislators seem to hav etaken the 
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course of assimilating the institution of the dependencies to those 
of the mother country. The instruments by which such a 
change is possinle are three in number,—yicéons, equity, and 


legislation. Of these, fictions are the earliest and one of the’. 


most useful of all contrivances for stretching old rules to meet 


new facts. The terms include all judicial legislation. The. 


judges are supposed to posses a reserved fund of law, which 
they promulgate as often a3 a novel set of facts comes before 
them which requires its promulgation. Sir Henry Maine says: 
^ Fictions are any assumptions which conceal or affect to conceal 
the fact that a rule of law had undergone alteration, its letter 
remaining unchanged, its oderation being modified." Direct 
legislation proviles a speedy remedy by effecting desirable 
changes openly and avowedly. In process of time equity grows 
up. ltisfound-hata theory grows up differing in details in 
different nations according to peculiar circumstances, but always 
involving the corception of same broader and more reasonable 
system of justice than that which is embodied in any actually 
existing laws, In che Roman jurisprudence jus gentium adminis- 
tered by the pretors was ela2orated under such a theory. The 
original jus genitum was designed to have an aquilas or tendency 
to set on one .evel the Romans and the foreigners. As the 
extent of the law administered by the preetors increased with the 
increase of wealth and popu-atinn, it came within reach of the 
Greek philosophical theories aoout nature and justice and was 
deeply coloured by them. Nature was viewed in the early 
Greek philosophy as a vast whole, including not only matter in 
all its forms but man also; anc thus the law of nature was that 
principle of which all phenomena, material or human, were so, 
many detailed mznifestations. The annual edicts of the prztors 
naturally reflected with the utmost faithfulness the state of opi- 
nion current eriongst the jurisconsults of the day whose 
"resbonsa" formed a sort of half authoritative legal opinions. 
Sir Henry Mains says that the abstract speculations upon the 
law of nature, justice and the like, flowed freely from the cham- 
bers of the jurisconsults intc the pretors’ edicts, and thus the 
jus gentium came to be understood to mean a set of principles 
which ought to be taken as the standard of all human affairs, 
deviations from them being stigmatised as corruptions. This 
view of the matter exercised the greatest influence over the 
whole history af the Roman law, not only during the later 
history of the republic, but also under the empire. ` 
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Austin says :—“Much has been talked of the philosophy 
of the Roman Institutional writers. Of familiarity with Grecian 
‘philosophy there are few traces in their writings, and the little 
that they have borrowed from that source is the veriest foolish- 
ness ; for example, their account of Fus naturale in which they 
confound law with animal instincts ; law, with all those wants 
and necessities of mankind which are causes of its institution." 

According to the Roman jurists—" Surisbrudentia est 
divinarum atque humanarum rerum notitia justi atque inyusts 
scientia. "— Jurisprudence is the knowledge of things divine and 

human ; the science of the just and the unjust. (Ulpian) 

. The Roman jurists introduced into their system of juris- 
prudence the conception of what is known as lêr naturale, law of 
nature, from Greek Philosophy. 

Hindu jurisprudence is a complete system of the philosophy 
of law. It is not merely the logic of law, as distinguished from 
` its morality or expediency, but it-comprises the whole field of 
investigation regarding the principles from which to decide what 
legal rights and legal duties or obligations are fit to be established 
among mankind. The Smritis or Dharmashastras contain pro- 
found philosophy of positive law, positive morality and deonto- 
logy, or morality as it ought to be. 

We have ample evidence to show that the Hindu philosophy 
re-acted upon the Greek philosophy. The deeper and more 
pervading spirit of Hindu philosophy had penetrated into the 
very depths of Plato’s soul through Pythagoras. That Plato 
was undeniably an ardent admirer and follower of Pythagoras, no 
one will deny. And it is equally undeniable that Plato had 
inherited his doctrines, and drawn his wisdom from Pythagoras. 
The doctrines of Pythagoras are oriental to the backbone, and 
even Brahmanical. For this great philosopher ever pointed to 
the far East as the source whence he derived his information and 
his philosophy, and Colebrooke shows that Plato makes the same 
profession in his Epistles, and says that he has taken his teach- 
- ings from ancient sacred doctrines. Furthermore, the ideas of 

both Pythagoras and Plato coincide too well with the systems of 
India to admit any doubt of their origin by any one who has 
some acquaintance with these systems. 

The Vedas and the systems of philosophy, called the Nyaya, 
-Vaisheshika, Purva-Mimansa of Jaimini and Uttara-Mimansa of 
Vyasa, may be said to deal with the subject of general jurispru- 
dence, and the Sritis with the particular system of Hindu law 
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which actually obtains or actually obtained amongst specified 
classes of the Hindus (1). The different systems or schools of 
Hindu law have grown up in different provinces owing to the. 
different circumstances in which the communities were placed 
before the establishment of the British rule in India, and also 
owing to the diversity of views on the part of the authors of 
different systems with referenze to the ends of Law. 

The principles of the Hirdu jurisprudence are contained in 
the Vedas, the Smrif’s and the commentaries and digests. The 
Vedas are the Revelations, the Sritis are the institutes of the 
Rishis (ancient sages), and the commentaries and digests are the 
compilations of later writers with the object of reconciling discre- 
pancies in the sayings of the Rishis, and laying down complete 
and consistent codes of rules on different branches of law. The 
commentaries end digests, such as the Mrtakshara, the Dayabkaga, 
and the Vyavasara-mayukka, have given rise to the different 
schools of Hindu law, as has been pointed out by their Lordships 
of the Privy Council (a). Their Lordships observed thus : 

“ The remoter sources of the Hindu law are common to all 
different schools, The process by which those schools have been 
developed seems to have been of this kind. Works universally 
or very generally received became the subject of subsequent 
Commentaries. The Commentator put his own gloss on the 
ancient text ; and his authorty having been received in one and 
rejected in another part of India, Schools with conflicting doc- 
trines arose." 

The Vedes are the uitimate source of all branches of 
knowledge, human and divire. The sciences of jurisprudence, 
medicine (Ayur-Veda), music &c., all derived their origin 
from the Vedas. The Smrit also derived their origin from the 
Vedas, unwritten and written (aaa wt). Originally 
there was only one Veda, which. means that the vast collections 
of verses, songs and prose fcrmulas of rituals were handed down 


from generatian to generation by traditions, as divine revelations* 


(I) yeaa- irene fafa; | 
Wer; WUTA fromt wire wa xg 
(Ysjnavalkyu, Ohap. I, 8.) 


“ The four Vedas, together with their six limba (auxiliary sciences), tho 
Dharma-Saxra, the Mimanse, the Nyaya, and the Purana are the fourteen 
sources of knowledge, and of Dharra or law. 


(2) The Oolisctor of Madura 7. Hontioo Ramalinga, 12 Moo. I. A. 807 at 
page 435, : 
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seen by the Rishis. Subsequently Veda-Vyasa arranged them 
in three parts, that is, verses (Riks), prose formulas of rituals 
“(Yajur), and songs (Saman). All the four Vedas contain these 
three characteristics. A portion of the said traditions which 
were not so divided and arranged remained the special property 
of the particular Rishis who saw those revelations. These tradi- 
tions together with the recollections of the Rishis and approved 
customs of the eminently virtuous people formed the body of 
the Smritis. So the Smritis were also written in prose and 
verse following the model of the Vedas. Thus the Vedas may 
be said to deal with universal jurisprudence and the Smritis with 
particular jurisprudence of the Hindus. 

The plan of Austin’s work is to investigate the prin- 
ciples and the sanctions of jurisprudence, positive morality, and 
ethics. By jurisprudence he understood law in the strict sense 
ofthe word; by positive morality, morals as they are; and by 
ethics, morals as they ought to be. According to Austin, 
justice means the observance of laws, whether good or bad. The 
words “just” and “unjust” as popularly used, coincide with 
“generally beneficial” or “generally injurious.” A thing is 
called just emphatically when it coincides with the laws of God ; 
but the laws of God are to be discovered by the teat of general 
utility ; consequently the word just used emphatically without 
explicit reference to any particular law, means “generally 
beneficial.” 

In defining the province of jurisprudence, Austin has 
established the following propositions : 

(1) A Jaw is a command enforcing a course of conduct. A 
command is an intimation by a stronger to a weaker rational 
being, that if the weaker does or forbears to do some act the 
stronger will injure him. 

(2) God sets laws to men, and of those, some are revealed 
and others unrevealed. The test by which the purport of the 
unrevealed laws may be discovered is that all such courses of 
conduct as tend to produce the general happiness of mankind 
are enjoined, and those which tend to diminish it are for- 
bidden. 

(3) Men set laws to each other; those who set them are 
called sovereigns, and those to whom they are set are subjects. 
Inevery independent political society, there is a sovereign and 
there are subjects ; and the tests by which an independent politi- 
cal society may be known are, fis that the bulk of the given 
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society are in a habit of obedience to a determinate and common 
superior ; let the common superior be an individual or an aggre- 
gate of individuals. Secondly, this common superior must not bee e 
in the habit of obedience to a determinate human superior, Ki 
In order to be able to grasp with distinctness and precision 
the constituent elements of Hindu jurisprudence, I have given in 
a short compass the elementary scheme of English jurisprudence, 
English jurisprudence, as I have already indicated, has been built 
chiefly on the foundation of the Roman law. 
and of Boplish duda. Bentham and Austin have analysed with the greatest 
prudenos, precision the fundamental notians which lie at the bottom of 
jurisprudence. Both of these eminent jurists have tried to throw 
light upon the great leading principles of the various systems of 
law, which ought to pervade all speculation on the subject. But 
the speculations of Bentham and Austin have left compara- 
tively unexplored the immense question which is vitally essential 
to their subject, namely, what is that general happiness of man- 
kind which it is the object of legislation and morals to produce? 
The account of it given by Bentham is the least satisfactory part 
of his book on the principles oF morals and legislation. Austin 
recognises the-importance o? this question and says: “Mis- 
takes like those of political economists are made by utilitarians, 
only of a more general nature. They take a part of human 
happiness, or a part of the means towards it, for the whole of 
human happiness, or the whole of those means. This partial view 
of human happiness or of means towards it, will always be taken 
till a system of ethical teleology be constructed ; t. e, an analysis 
of happiness, the means towards it, and therefore the ends to be 
pursued directly." 
‘The ultimate stand- The ultimate standard of Hindu jurisprudence is not general 
is Hindu Juris. pappiness, but spiritual welfare. With the Hindu Aryans—the 
most metaphysical and spiritual people on earth—religion has 
ever been, in the words of Carlyle, "an everlasting lodestar, that 
beams the brighter in the heavens, the darker here on earth 
grows the night around him." “A little while ago,” says Carlyle, 
"thou hadst no right to be at all. What, if thou wert born and 
predestined not to be happy but to be unhappy? Art thou 
nothing other than a vulture that flies through the universe, 
seeking after somewhat to eat and shrieking dolefully, because 
carrion enough is not given you? O man! thou art a mere 
worker, thy Taskmaster will aee the ‘results of thy work, but 
. work thou sincerely. Do the duty which lies nearest thee and 
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which thou knowest to be duty. There isin man a higher than 
love of happiness, he can do without happiness, and instead 
thereof find blessedness." The duty of a Hindu is his dharma ; 
'jndeed dharma means duty. The work of a Hindu is perform- 
ance of sacrifices. The aim of the life of a Hindu is physical and 
intellectual development in the first stage of his life in order to 
be fit for the world's warfare (awa) ; performance of sacrifices 
in the second stage (uwwiwW) as a preparatory stage for the 
spiritual development. In the last stage the individual self 
merges into the Divine Self, or the individual self becomes desti- 
tute of narrow selfishness. The Shastras regulate the physical, 
intellectual and the spiritual development of a Hindu. Every 
man by his birth becomes a Sudra (a man in whom physical 
hunger is predominant), then by degrees he becomes a Vaisya, a 
Kshetriya, and at last a Brahmana in whom the intellectual and 
spiritual development is complete. Man grows from physical to 
spiritual being. So society rises from materialism to spirituality. 
The appetite for happiness rises to a refined desire for blessedness. 
At this stage the notion of all powerful law of Karma (Law of 
cause and effect) affords consolation to the tired spirit. For, 
when one unacquainted with the noble doctrine of Karma 
(Wemesis) looks around him, and observes the inequalities of birth 
and fortune, of intellect. and capacities ; when one sees honour 
paid to fools and profligates, on whom fortune has heaped her 
favours by mere privilege of birth, and their nearest neighbour, 
with all his intellect and noble virtue—far more deserving in 
every way—perishing of want and for lack of sympathy ; when 
one sees all this and has to turn away, helpless to relieve the 
undeserved suffering, one's ears ringing and heart aching with 
the cries of pain around him—that blessed knowledge of Karma 
alone prevents him from cursing life and men, as well as their . 
supposed Creator. 
The Hindu knows that his birth in this world is not a for- 
. tuitous accident, but he is a born debtor. He has come here as 
a member of a given family, a member of a caste, and a citizen of 
the State. His aim is directed to the acquisition of capacity in 
being able to liquidate these debts or obligations with which he 
is born. These debts are obligations to study, to worship, to 
multiply, and to perform sacrifices culminating in self-sacrifice, 
which constitutes the real glory of life. . 
Every man owes a duty to the Supreme Being to cultivate. 
his intelligence and to share his knowledge with others. Sq 
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every Hindu is enjoined to devote a portion of his time every 
day to study. 

Every man should remember the immense debt he owes to 
the accumulated wealth, learning, and civilization of the past, and. 
his paramount daty is to hand down to posterity this legacy 
enriched by his life, which ke had inherited -from the Prats 
(ancestors. So every Hindu must perform the five daily sacri- 
fices in honour cf the Vedas, the Devas, the Pitris, the Bhutas 
(all creatures), and the mankird in general. Ifthe most is to be 
made of a life, ifthe body is to be made a fit tabernacle for the 
dwelling of the God, then the sustained spirit of self-sacrifice and 
duty should be maintained. 

Modern jurBprudence of Christendom deals both with the 
territorial and personal laws. The real law or lex loci impresses 
itself on the Lend, and is usually understood to apply to the 
territorial limits of a country. But personal law impresses a 
particular character upon persons of any particular community 
and fluctuates with every person. The English law admits, as do 
the laws of most. if not of all civilized states, the force of a real 
law, as conclusive on the question of descent and succession. But 
Hindu law is the personal law of the Hindus. It impresses a 
particular character on all persons born and living as Hindus. A 
Hindu by his ve-y birth becomes subject to certain debts or 
obligations, such as duties towards the Rishis, the Devas and the 
Pitria, He this acquires three distinct states or conditions. 
Again, when a Hindu is born. he is born as a member ofa parti- 
cular family, anc a member of a particular order or caste, and 
thus he inherits by his very birth certain rights and becomes 
subject to certzin obligations(r) The Hindu jurisprudence is 
limited to the subject of personallaws of the Hindus, as distin- 
guished from the territorial lews of India. 





I NQN md 
waradin fan agawa fr: | 
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TE KANTUN eT YEN WIRT M 


` À person living without an onder should undergo pen tape) Any one 
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The Hindu law fixes a man's social position irreversibly at 
his birth, while modern jurisprudence allows him to create it by. 
contract. No doubt, the movement of modern society has been 

"from status to contract, and modern jurisprudence can con- 
veniently deal with individual agreements and individual rights 
and obligations. But ancient law takes notice of all forms of 
status in the Law of Persons which were derived from the powers 
and privileges residing in the family. The personal law fluctu- 
ates with the civil status or condition of a man. This sía/ws or 
condition of the individual in modern society is different from; 
the ancient status derived from family, by virtue of which a man 
became possessed of certain rights and subject to certain obliga- 
tions, owing to his birth in a Family and in a caste. It is a 
recognized principle of modern jurisprudence that law is deter-. 
mined by the territory, and that "it governs the properties and 
contracts of all those who inhabit therein." Under this principle: 
common descent from a supposed ancestor or national origin has 
no influence. But Hindu jurisprudence assumes a common. 
descent as the basis of the Law of Persons. This is known asthe 
patriarchal system.(1) 

It was the duty of the Hindu king under the Hindu Law to 
administer justice. 

‘CA king who knows the sacred law must enquire into the 
laws of caste, of districts, of guilds and of families, and thus settle’ 
the peculiar law of each. 

“What may have been practised by the virtuous, by such 
twice-born as are devoted to the law, that he shall establish as' 
law, if it be not opposed to the customs of countries, plies 
and castes.” (2) 





(1) Patriarch, 


The word “patriarch” is composed of the Greek word “Patria” (family, 
a tribe, or nation) and “archos” (a oblef) the paternal principle, The Jewish 
Patriarchs who were pastors, passed their name to the Ohristian Patriarchs ; 
yet they were not priests, but were simply tha heads of their tribes, like the 
Indian Gotra-making Rishis, 


(2) were, v WATER Te: aH 
qiraat wererifinneder 1 


(Yajnavalkyn, II, I.) 
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Manu has Cescribed the eighteen subjects of litigation 
thus (1) :— 4 

(1) warga (Rinadana) Recovery of debts. . 

(2) ry (NiEshepa) Deposits and pledges. E 

(3) wenfa-ferw — (Asvami-Vikraya) Sale without ownership. 

(4) awaaga (Sambhuya-camutthana) Partnership. 

(5) www waca (Dattasya anapakarma) Revocation of gift. 

(6) duwa wert (Betanasya adzna) Non-payment of wages. 

(7) dfan-afemw (Samvit-vyatikrama) Breach of a Contract 
and violation of Fyabastha, 1.¢., escablished class usage. 

(8) mu-famxarguw (Kraya-vikrayanusaya) Rescision of sale or 
purchase. 

(9) arfaa- (Swamnipzla-vivada) Dispute between master 
and servant tending cattle. 

(10) Syat-faarg (Sima-vivada) Boundary dispute, including 
ejectment, easement, alluvion aad diluvion. 

(11) ar% are (Vak-parusya) Violence of words, te. slander 
and abuse. 

(12) ww ur«w (Danda-parusyc) Violence on person, fe., 
assault and batterr. 

(13) «fw (Steya) Theft. 

(14) urwg (Sahasa) Violence (Violent seizure of property). 


(15) -duwa (Stri-sangrahana) Enticement and seduction of 
women. 


(16) wi, we (Stri-Pum-dharma) Duties of man and wife. 

(17) feara ( rara )—(Vibhaga or Dayabhaga) Partition and 
inheritance, inclucing adoption. 

(18) ya-ua (Dyuta and Ahvaya) gambling with dice and 
gaming with animals. 


(1) seed Ex wey rece «Amie: i 
SETANG wn fewarfn vw TAN a] 
auraa worry few Terie fare: | 
awa w ege arora v t8) 
ew iw wri dfex« ufu: | 
WAATA frets: SHUT: nui 
er ferris wes quus | 
Saw aye! « wr dors Sew i 
wid wan! fea qommWa ux w | 
TERETE wawa farar fry 18i 
WE witty qf for wert TETH | 
we erie KATA ariiraa 10 


(Manu, 8th Ohapter). 
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The word wf*w (Bhuyistha) suggests that there are also 
other subjects of litigation. Narada has termed this as E. nfi 
(prakirnaka or Miscellaneous) (1). But Manu has laid down the 
"number of subjects to be eighteen. Manu cannot err. Hence 
in the above category of Manu wfaw or Miscellaneous is called 
the eighteenth class, while- the fifteenth and the sixteenth are 
numbered as one class, as hoth of them relate to sexual relation. 

There is, however, some difference between Manu and 
Narada, regarding the distribution of subjects. 

The above enumeration covers almost all the Laws of 
Persons, the Laws of Things, and Delicts of the English juris- 
prudence. 

The Hindu Law is intimately mixed up with religion. The 
whole body of rules which regulate the life of a Hindu in relation 


to his civil, social and religious conduct is denominated by the, 


general term “Dharma Shastras." In the Manu Smriti, the dis- 
tinction between law, religion and morality has been overlooked. 
But Yajnavalkya has divided his subjects into three divisions, 
namely, . 

(1) wan (Achara) Religious and moral observances, or 
rituals. 

(2) wawi (Vyavahara) Jurisprudence. 

(3) nafa (Prayaschitta) Expiation. 

Yajnavalkya has defined a cause of action thus :— 

qar wT marafi We: | 
srigak teary wea fy an Nya La 

“Tf one injured by another or others in a way contrary to 
the codes of law or custom, complains to the king, that isa 
cause of action.” 

Narada has said that the eighteen divisions of Manu have 
been subdivided into one hundred and eight and these again have 
one hundred branches according to the different actions of 
, mankind (2). 

The reason of mixing up legal rules with those of religious 
and moral obligations in early society is, as Sir H. Maine has 
observed, that Codifications did not consist in any approach to 
symmetrical classifications, or to terseness and clearness of ex- 
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pressions, but in their publicity, and the knowledge which they 
furnished to everybody, as to what he was to do, and what not 
todo. Quite encugh too remains of these collections, both in”, 
the east and in the west, to show chat they mingled up religious,» 
civil, and merely moral ordinances, without any regard to diffe- 
rences in their essential character: and this is consistent with all 
we know of early thought fron: cther sources, the severance of 
law from morality and of religion from law, belonging very dis- 
tinctly to the later stages of mental progress. 

“The system. of Hindu law, & it has reached us, is not and 
does not profess to be exhaustive ; it is a system which contains 
within itself the elements of expansion, a system in which new 
customs and new propositions, nct repugnant to the old law, may 
be engrafted upon it from time tc time, as the change of cir- 
cumstances and the progress of society imparatively demand." 
(Dr. Mookerjee, Tagore Law Lecrures). 

Law is dividəd into two part4 vis. (1) Adjective Law, which 
is law of procedure, is called wawi area (Vyavahara Matrika), 
#.4., "the mother of litigation" in Sanskrit, (2) Substantive Law, 
consisting of Civil wrongs and Cr-minal wrongs, or crimes. The 
Adjective Law is subdivided :nto two sections, one dealing with 
the constitution of the court of justice and procedure, and the 
other dealing with the means o: proof, evidence, charges and 
penalties. ` 

In ancient law the distinction between civil wrongs or 
torts and criminal wrongs or cr-mes, and the corresponding diff- 
rence in the civil and the crimiaal procedures were unknown. 
Sir Henry Maine has observed thus:—"All civilized systems 
agree in drawing a distinction between offences against the State 
or Community aad offences against the Individual, and the two 
classes of injuries, thus kept spa-t, I may here, without pretend- 
ing that the terms have always >een employed consistently in 
jurisprudence, cll crimes and wrongs, crimina and delicta. Now 
the penal law of ancient communities is not the law of crimes; 
it is the law of wrongs, or, to ues the English technical word, of 
Torts. The person injured proceeds against the wrong-doer 
by an ordinary civil action, anc recovers compensation in the 
shape of money-damages if 1e succeeds" (Ancient Law, 
P. 328). 

Sir Henry Maine has cha-ged Hindu jurisprudence with 
imperfection and incompleteness, holding that large departments 
of law, such as lend-tenures, are scantily represented, or not at 
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all. (1) I hope to refute this accusation of the, great jurist, when 
Ishall have occasion to treat of the jurisprudence of land-tenures. 


. RETA: ar Tea vw | 
qa qu gees wane fiet wan à 
(Yajnavalkya, Ch. IL Sloka 80). 
“The kings functionaries, the village communities, the 
guilds, the families ; of these the each one that precedes is 
superior, in administering justice among men." 


The judicial functionaries employed by a king constitute 


the highest court of justice ; next to them are pugas or village 
communities and town communities ; next to these communities, 
stand Srens or guilds ; lowest of all are the Kulas or families, 

Vijnaneswara comments upon the above quoted text of 
Yajnavalkya thus :— 

Pugas are assemblages of persons who belong to different 
castes, live by different employments, but who all dwell in the 
same place—such as a village, or a town. — Srenr are assemblages 
of persons who may belong to the same caste or different castes, 
but all of whom live by the same identical employment or 
caling ; such as, horse-dealers, or sellers of betel, weavers, or 
workers in leather.—Xu/as or families are assemblages constituted 
by aguates, relatives, and kinsmen dc.” (1) 


This sbows that the court of the King's Judges was the 





(1) Village Communities, p. 51. 
(2) qst. gaw: adt fa waah qrafin fana | ww ma acu: 
ten wren setae araa vw eI malam eru awT 
writ ees am erreur v i 
gui we gafa wami ea: * t * 
gaga nafa | 
TUA WA ANTA way ufana ufq waste: gute eur nafa | 
anfa n pres quss nafa | 
vi ada vw aaan | 
eur AGA et v nafa | 
gania y xri TA | 
Sify AR gare aa | 
YA-NA anima arate | 
(Mitakshara ) 
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highest appellate Court. There were also Courts of arbitrators, 
and .synod or Flriskhada (Mg) of learned men, called 
Parshat in Yajnavalkya, Ch. I, 9. . 

The Hindu law being an indigenous law of the country, 
the study of Hindu jurisprudence or knowledge of the rationale 
of Hindu law is of immense use towards the administration 
of justice between people who are governed by the system of 
Hindu law. Austin, in enumerating the advantages of the 
study of particular jurisprudenze has observed as follows : 

“For, certainly, a man familiar with such principles, as 
detached from any particular systems, and accustomed to seize 
analogies, will be less puzzled with Mahomedan or Hindu 
institutions than if he knew them only £s concreto, as they are 
in his own system; nor would he be quite so inclined to bend 
every Hindu institution to the model of his own.” 

In commending the study of jurisprudence Austin says: 
“Blackstone recommends the Study of the Law of Nature, 
and of the Roman Law, in connection with the study of the 
particular grounds of our own. By Law of Nature, etc, he 
seems to mean the very study which Iam now commending.” 
(Austin’s Jurisprudence, Note, p. 58). | 

Sir Henry Maine attributes the miscarriages of Anglo- 
Indian administration of Hindu law to the paucity of knowledge - 
of Hindu jurisprudence on tke part of the administrators of 
Hindu law in India. That great jurist has observed thus: 
“To the attempts of English functionaries to separate the two 
(law of persons and proprietary rights) may be assigned some of 
the most formidable miscarriages of Anglo-Indtan administration.” 
(Ancient Law, page 231). 

There is nothing which it is of so much consequence fora 
people to know, as the excellences and defects of their laws. 
It is but atruism to say that nothing is more calculated to 
illustrate the degree of civilization and culture attained by any 


nation, either ancient or modern, than its laws and usages. But : 


there is nothing with which people are so unwilling to be 
acquainted as with the defects of their laws, The over-weening 
national]|'partialitiss of all men—especially the least enlightened 
and weaker part of them—often render it impossible for any one 
to point out the defects of the institutions under which the 
people have been accustomed to live. Our country, our religion, 
our family, our laws, must be better than all other countries, 
religions, families and laws—such is the personal sentiment of 
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the greatest part of mankind. These national partialities are 
often boasted as patriotism, and he who would dare reason 
against them, runs the risk of being stigmatised as an enemy to 
"his country. It isno doubt true that he who feels no veneration 
for the past of his country, and entertains no respect for his 
forefathers isa wretch. But it must be borne in mind that 
antiquity should not make us blind. Manu was a wise law-giver, 
but how can his laws apply to all ages and all times under 
altered circumstances ? 

Sir Henry Maine has once said :—" On the educated native 
of India, the past presses with too awful and terrible a power 
to be safe for him to play or palter with. The clouds which 
overshadow his household, the doubts which beset his mind, 
the impotence of progressive advance which hestruggles against, 


are part of an inheritance of nearly unmixed evil which he. 


has received from the past. The past cannot be coloured by 
him in this way without misleading the present and endangering 
the future." 

The national strength of the Hindus lies in preserving with 
faithful attachment the legacy received from their ancestors 
without sounding the cymbal of idle praise and tabulating the 
greatness of their forefathers with vulgar pride. Their precious 
heirloom is the Divine wisdom contained in the Dharma-Sastras. 
They should not count any sacrifice too great to maintain this 
legacy as the descendants of the highly cultured instructors 
and rulers of mankind. : 

But it should be always borne in mind that the Dharma- 
Sastras are not tyrants, but friends of humanity. By the aid 
of them humanity can approach and reach divinity. The 
Sastras cannot be immutable. They should be remodelled 
to suit the exigencies of times. But with the Hindus the 
Sastras have become a sort of leeches, sucking the life-blood 
of the community, which can submit to dissection rather than 

Ie-adjustment. If a Hindu of alow-caste honestly pursues his 
profession of a shoe-maker, he remains a despicable Chamar, 
but if the same man renounces Hinduism and becomes a 
Christian, the community will receive him with respect. It 
seems, therefore, that Hinduism was the ban which made his 
very touch polluted, but change of religion cures all religious 
impurities. How can the Hindus rise as a nation, if they 
themselves look upon Hinduism in this light ? 

The Vedas no doubt are the depositary of all religious and 
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moral truths—the sacred ark in which the communications 
of God to the "sages were preserved. They are therefore 
regarded by the Hindus with a reverence corresponding to their, , 
importance. " x: 

But it is nevertheless true that nothing but evil will flow 
from a blind, pedantic and superstitious adherence to the anti- 
quated systems and customs prescribed in the Vedas, when 
circumstances have greatly altered. 

E It is an immutable truth that a people, wedded to the imper-, 
fections and infinmities of their laws and institutions cannot rise 
in the scale of a perfect state of society. It must be admitted 
that our laws and institutions did not acquire such a degree of 
abstract excellence as to forb:d all reform. Woe betide us, if we 
refuse to listen to the wisdom of our ancestors. They were 
homely and practical men ; and, obeying the simple dictates of 
common sense, they never strick from the duty of amendment. 
The best institutions turn into curses, if allowed to degenerate 
from their altruistic nature. ' 

Sir Henry Maine has observed that the Hindu jurisprudence 
has a substratum of forethought and sound judgment, but 
irrational tmitaivon has engrafted on it an immense apparatus of 
cruel absurdities. The multitude, incapable of understanding the 
true ground of expediency of ancient customs, invent superstitious 
reasons, and by a wrong process of analogy, convert reasonable 
usages into unreasonable and pernicious ones. Prohibitions and 
ordinances, originally confined, for good reasons, to a single 
description of acts, are made to apply to all acts of the same clase. 
For aman menaced with the anger of the Gods for doing one 
thing, feels a natural terror in doing any other thing which is 
remotely like it. One kind af food interdicted for sanitary 
reasons, the prohibition is extended to all food. 

A wise provision for insuring general cleanliness dictates 
in time long routine of ceremonial ablution. The division into 
classes, which at a particular crisis of social history is necessary | 
for the maintenance of the national existence, degenerates into 
the most disastrous and blighting of all human institutions—Caste, 
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Law.of Evidence.—By T. R. DESAI, B.A,, LL.B.—THIRD, 
Eprrion—Bompay, 1908.--Rs. 4.—We reviewed the second 
edition of this work in 4 C. L. J. 604 and strongly recommended 
the book to law students. Weare glad to be able to welcome 
a third edition in the course of two years. Much new matter 
has been added, and special reference may be made to Chap. XII 
which deals exhaustively with rules as.to examination, cross- 
examination and re-examination of witnesses. The case law 
has been noted up to date and the index improved. We have no, 
hesitation in repeating our recommendation that the book is 
about the best which can be placed in the hands of law students. | 

The Code of Civil Procedure, 1908 wrrH A COMMENTARY 
BY J. O’Kingaty AND R. F. RAMPINI BROUGHT UP TO DATE BY 
Harry Srokzgs, Vor. I.—S. K. Lammi & Co., CALCUTTA, 1908.— 
Rs. 18 rog Two Vors. :—The handsome volume which lies before 
usisthe first part of the classical commentary on the Code of 
Civil Procedure which has now assumed a new shape owing to 
the exigencies of the times. The work of the late Mr. Justice 
O'Kinealy which was first published in connection with the 
Code of 1877 was one of great merit. Its characteristic feature 
was conciseness and lucidity of statement, and it rapidly superseded 
the ponderous volume of the late Mr. Broughton onthe Codes 
of 1859 and 1877. Mr. Justice O'Kinealy brought out more than 
one edition of his work and constantly improved it. Upon his, 
retirement, the work passed into the editorship of Mr. Justice 
Rampini who also published two editions in which the commen- 
tary was much enlarged. The result, however, could hardly be 
erpected to be homogeneous, and the presence in the later 
editions of a large number of long extracts from head notes of 
cases, counter-balanced to some extent the inimitable conciseness 
of Mr. Justice O’Kinealy. In this state of things, when the 
new Code was passed, which completely altered the frame of 
the statute, relegated various provisions of the law to the 
position of Rules in a Schedule, and made various alterations in 
the substance of the law itself, the question necessarily arose as 
to the manner in which the commentary could be dealt with. 
One of two courses was possible, either to re-arrange the materials 
with suitable alterations or to re-write the whole commentary 
‘upon a fresh examination of all the cases. The former alternative 
has obviously been ‘adopted inthe work before us; the latter 
alternative would have rheant immense labour and probably in- 
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definite delay in the publication of the work. We do not 
condemn the method which has been adopted, but we do express 
the hope that in the next édition which cannot long be delayed, 
the materials will be troroughly over-hauled and re-examined ; 
such a course would be essential if the work is to retain the 
position which it has hitherto justl; enjoyed. As regards the 
details of the work, the first volume now before us givesthe com- 
plete unannotated text of the Code, preceded by the statement of 
objects and reasons for the Bill and the report of the Select Com- 
mittee thereon. This +s followed by the body of the Code from 
Sections 1 to 158 with notes. The second volume will presu- 
mably contain the rest of the Code, that is, the Rules and Orders 
with notes. We have tested the notes in various places and 
found them full and accurate, but in some places cases decided 
under the old law are r2ferred to without a warning that they may 
require reconsideration in view of changes introduced in the new 
law. Settlement of questions like these, however, must take time 
and probably cause a great deal of waste of judicial energy, and no 
one will be surprised, if the immediate effect of the new Code turns 
out to be an increase ir litigation and the discussion by Courts 
of a number of naughty questions. The present volume is provided 
with an independent table of cases and index which make the 
volume complete by itself and ready for immediate use. We 
note with pleasure that the editar Mr. Harry Stokes has been 
ably assisted in the prezaration of the work by Babu Digambar 
Chatterji, Vakil, High ‘Court, who is well known for accuracy of 
work in another department of law. It is hardly necessary to 
add that the get up of the work is worthy of the well-known firm 


of publishers who have brought it out. 


Law of Arbitration in India—Bv Durea CHURAN 
BANERJEE, B. A., ALLAEABAD, 1908.— This volume deals with the 
law of arbitration, a subject which is of peculiar importance to this 
country, but upon which no adequate treatise has yet been written. 
There can be no doubt that before the advent of the British Courts 
and the enormous increase of litigation consequent thereon, the 
people of this country used to have thair disputes settled by arbitra- 
tion, and there is no reason why in spite of British Courts, people 
should not have recourse to th2 indigenous method. Mr, 

` Banerjee gives in the first zwo chapters an interesting account of 
“the historical aspect of the subject. He then devotes iwekwe 
chapters to the law of arbitration as enforced by the Courts of 
justice in this count-y. As might have been expected fram a 
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gentleman of the large experience and attainments of the author, 
the Indian cases are carefully analysed and the statements of the 
law are throughout marked by clearness and brevity. We are 
also glad to find that upon questions of principle, reference is 
systematically made to decisions of English and American Courts. 
We are aware that there are practising lawyers and even 
members of the Judicial Bench who assume an air of indifference, 
if not contempt, when reliance is placed upon American decisions ; 
there can be little doubt however that this is the result of igno- 
rance, and Mr. Banerjee is quite right in relying upon important 
American decisions when questions of principle require examina- 
tion. The Appendices, öf which there are seven, reproduce all 
the important statutes on the subject, and an examination of tbem 
makes it obvious that in spite of the efforts of the Legislature, a 
first hand acquaintance with fundamental principles such as can 
be acquired from a study of Mr. Banerjee’s book is essential for a 
correct appreciation of the law in this asin many other depart- 
ments. 4 
We strongly recommend the work to all members of the 
profession, and hope that it will have the wide circulation which 
its undoubted merit deserves. l 
The Provincial Insolvency Act, 1907—By A. P. MUDDIMAN 
—THAckER SPx & Co. CaLcurra, 1908—Rs. 4-8.—The Pro- 
vincial Insolvency Act of 1907 which came into force on the 
1st of January last completely remodelled the law on the subject 
as applicable to the muffussil, and assimilated it in a large 
measure to the modern English law. It was needful therefore 
that an annotated edition should be published, carefully illustrated 
by a statement of the principles deducible from the English cases. 
This, Mr. Muddiman has done.: The notes are brief, but clearly 
‘expressed and always to the point. Besides the annotated text 
of the Act, we are furnished with a'useful comparative table, 
'showing at a glance the sections of the English Bankruptcy Acts 
which correspond to the provisions of the Indian Statute. The 
Insolvency rules framed by the High Courts at Calcutta and 
Madras are also added. We have taken pains to test some of the 
“references and come across minor slips which will no doubt be 
removed. As examples we may mention the following.: page 8, 
the reference to Axf. Crispin should be L.R. 8 Ch. 374 : page 34, 
in the reference to Bolland v. Gatehouse, which series of the Law 
Journal contains the case is not mentioned ; on the same page, 
in the reference to Zep. Oficial Recetver, the same remark 


, dOn THH OALOUTTA LAW JOURNAL, [Vor VIII; 


applies, but we note that in the Table of Cases Cited, the reference 
is given to the Law Times and not Law Journal. On page 35, 
the reference to Barry v. Fox should be L. R. 17 Eq. 113; on 
the same page, the reference to Priestly v. Fratt does not specify 
the series of the Law Journal Cm page 69,the reference to 
_Butcher v. Stead should be L. R. * H L. 839. In some cases, 
confusion may be caused by the adoption of what is not the standard 
form of abbreviation ; for example, on page 9o, in the reference 
to Re Peel, T. R. which ordinarily stands for the Term Reports, 
is used for The Times Law Reports (T. L. R.). These, however, 
are very minor blemishes, and do not in any way detract from the 
‘value of the work as a reliable guide to the authorities on 
the subject. 

Memorandum of Practice in Civil Cases—By W: J. 
HOWARD LL.B.——SECOND Eprrion-—-THacker Spink: & Co., 
CALCUTTA, 1908—Rs. 2:—This little book has gone into a second 
.edition in two months, and its success is unquestionably well 
merited. It appears to have been originally published by the 
Government Printing Office a good many years ago, and like 
_most publications issued by Government, fell into very undeserved 
oblivion. Indeed we ourselves plead guilty to the charge of 
never having heard of the book before. The book is what it 
.purports to be,a memorandum of practice in Civil cases. It 
contains a number of practical suggestions systematically arranged 
as a sequence of well-stated proposctians. These are all of great 
‚practical value to the beginner, and sven experienced practitioners 
cannot. afford to ignore them. The subject covers the whole 
process of a suit from start to finish, and minute directions are 
given to warn the practitioner aga:nst numerous pitfalls on the 
way. We strongly recommend the book for careful perusal by 
.every practitioner, whatever his status or experience may be, and 
we cannot imagine any who would not be all the better for it. 
Insanity in India—By G. F. W. Ewens, w.n.—THACKER 
SPINE & Co., CALCUTTA, 1908—Rs. 7-3.—We cordially welcome 
this work by Dr. Ewens which deals with a subject of great diffi- 
.culty and importance, and is so far as we know the first treatise of 
its kind published in this country. Dr, Ewens is eminently 
.qualifed by his attainments and experience to speak with some ` 
authority on the matter, as he had, in addition to special study of 
-neuropathology, obtained considerable experience as Superinten- 

,dent of lunatic asylums. The work, which is divided into 47 
Chapters, falls broadly into two divisions, the medical and the 
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medico-legal: From the medical point of view, the author gives 
a vivid account of the symptoms and diagnosis of the compara- 
‘tively familiar types of insanity in this country. From the 
-medico-legal point of view, the author discusses in the last 17 
"Chapters, the liability of the insane criminal. In this branch of 
the subject, the author deals effectively with the position of 
"Criminals in general, and then considers the effect of Criminal 
acts by insane persons, Separate chapters are “allotted to 
.different types of crime ; for example, homicide, suicide, theft, 
arson, and sexual crime. In each case the characteristics of the 
insane person who exhibits a tendency to commit a particular 
class of crime, are analysed and explained, and what is of the 
utmost importance, examples are given of actual cases which have 
come under the notice or observation of the author. Asis well- 
known, the law which regulates the liability of insane persons 
in this country is in a very unsatisfactory condition ; in fact, 
it is founded on the Louisiana Code of Livingstone which 
was framed long before the researches of modern criminologists. 
If a satisfactory reform of the law in this respect is ever to be 
effected on sound lines, it can only be done upon an examination 
of actual types of insanity as indicated in cases under observa- 
tion ; more ‘than 250 of these have been collected and analysed 
jn this volume by the learned author. We earnestly trust that 
inthe second edition which will undoubtedly be called forth 


before long, the author will develop the treatment of the : 


medico-legal aspect of the subject, somewhat on the lines of 
the great work of Dr. Clevenger on Medical Jurisprudence of 
Insanity, which was published at Rochester in New York in 1898, 
On the whole, the author may well be congratulated on the first 
edition of this important work which we hope will ultimately 
prove to be the standard NE on this subject in this country, 


OASES AND (D COMMENTS. 


` Morigage—Fatlure of F consideration cancellation. 


A executed a mortgage in favour of B. A agreed to take the 
consideration by a draft on a bank. B gave the draft which 
proved to be worthless on account of the insolvency of the bank, 
‘The question arose as to the remedy of A. The Supreme Court 
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‘of Iowa held that A was entitled to a judgment against B for 109 N. W. 9o9. 


the amount of the loan, or A was entitled at his discretion to 
‘have the mortgage i instrament cancelled and delivered ` up 
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Infant's mortgage—Rig kt to affirm or disafirm. 
A an infant executed a mortgage in favour of B; B sought 


to foreclose the mortgage and prayed that A through his 
guardian should be called upon either to affirm or disaffirm tho 


transaction, The Supreme Ccurt of Connecticut held that B was 


not entitled to call upon the infant to do so. It was ruled that 


in the absence of fraud or false representation such as mis-state- 
ment of age by the infant, the Caurt would not deprive him of 
the right or privilege, which is deemed essential to his proper 
protection, of affirming or disafürming the transaction upon his 
arrival at the age of legal capacity. See Hsp. Unity Bank a 
DeG. & J. 63 and Lampere v. Lass 12 Ch. D. 675. It has been 
held by the Supreme Court »f the United States that such con- 
duct on the part of the infant is insufficient to create an estoppel 
[Sims v. Everhardt, 102 U. S. 300], and there is authority for the 
'position that mere concealment of infancy cannot be regarded as 
sufficient to create an estopp»l or indeed any enforceable obliga- 


tion. [Swtkeman v. Dawson 1 DsG. & Sm. 90.] 


Mortgage—Clog on redemption —Injunciion. 

A, the owner of a buildirg in which he had a wine shop, 
executed a mortgage of .the premises in favour of 'B, and stipulat- 
ed that he would not sell in the building any beer save that 
manufactured by the mortgages. A transferred the property 
to C who began to sell other beer. B sued for an injunction to 
restrain C from doing so. Tke Supreme Court of Michigan 
refused any relief, first on -he ground that the stipulation was 


‘not in its nature enforceable Ey an injunction, and secondly on 


the ground that equity will not at the instance of the mortgagee 
enjoin any act af the mortgagor which does not lessen the value 
‘of his security. In other words, the stipulation was not enforce- 
able as it had no relation to the mortgagee's interest in the land. 
Cf. High: on Injunctions, 4th Edition, section 1107 and 
Catt v. Tousie L.R. 4 Ch. App. 654 and John's Brewing-Co. . 
v. Holmes, 1 Ch. D. 188, 


Railway passenger—wrongful efectment. 
A was travelling on a ra wey with his sick wife. At a road- 
side station, he was wrongfully eected by an officer of the Rail- 
way Company. On an action brought by him to recover 


90, Pacific 984. ‘damages it was argued that as no actual damages were proved, 


nothing could be recovered, The Supreme Court of Idaho over- 
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ruled this contention, and held that A was entitled to recover 
damages for his anxiety and mental suffering on account of being 
separated from his wife by the unwarranted acts of the servant 
“of the Company. The Court relied upon the decision of the 
Supreme Court of California in Proctor v. Railroad, 62 Pacific 
306, in which it was held that a lady traveller, whose baggage 
had been unlawfully detained, was entitled to recover damages 
for mental distress on account of separation from her baggage. 
If this is the correct rule, of course a husband ought to recover 
for being put off from a train on which he was traveling with 
a sick wife, for a man's wife ought to sustain as close and 
sacred a relation to her husband as a woman's baggage to her. 


Animal—Dog— Liability of master. 

A dog was known by its owner to be ferocious. He entrust- 
ed it to a man servant who had instructions to let it out fora 
run each morning, to bring it back and tie it up before the other 
servants came down. One morning the man servant brought 
the dog-into the kitchen where two maid servants were break- 
fasting saying that the dog would not bite and let it loose. The 
dog bit one of the maid servants who sued the master for damages, 
The question arose as to the liability of the master. The Court 
of Appeal ruled that ifa person kept an animal whose nature was 
ferocious or an animal of a class not generally ferocious such- as 
a dog but which was known to him to be dangerous, he was 
bound to keep it secure at his peril and was liable apart from 
any negligence, even though the direct cause of the injury was 
the intervening voluntary act of a third person, Kennedy L, J. 
thought this statement of the law too broad. 


Probate—Attesting witness— Cross-examination, 

In this case, the propounder of a will called two attesting 
witnesses to prove due. execution. They had previously made 
statements in support of the will, but now swore that when they 
signed the paper, the signature of the testatrix was not on it, 
Counsel for the petitioner asked for leave to cross-examine the 
witness, which was granted ; Gorell Barnes, P. ruled that when 
a party is compelled to call the attesting witnesses to a will or 
codicil, he may cross-examine such witnesses, as they are not the 
witnesses of either party, but of the Court. - ~ 
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v  Costs—Appeal. | 

In this case: the question arose whether an appeal lies upon 

a question of costs. The Judicial Committee affirmed the well. 


settled rule that ro appeal lies, unless some matter that involves’ 


the due applicatian of principles of law is concerned. See, Wilson 
v. Reg. L. R. 1 P. C. 408 ; Inglis v. Mansfield, 3 CL & F. 3713 
Yeo v. Tatam, La R. 3 P. C, 703 ; Dildar v. Bhawani. 5 C. L. J. 
642. : 


E NE Charity—Cy Pres. 

-In this case. an interesting question arose as to the appli- 
cability of the cv-pres doctrineto charities. A testator bequeathed 
4 25,000 to the London University Institute of Medical Sciences 
which was in process of formatian. The amount was paid over 
to the trustees af the fund. The-scheme for the establishment 


of the Institute, however, fell through, and all the subscriptions 


were returned, including this particular £25,000 to the executors 
of the testator. The question then arose, whether the executor 


‘was bound to zpply the sum to other charitable purposes. 


Mr. Justice Joyce ruled that the executor was not so bound, that 


the legacy was mot finally cevoted to charitable purposes, but 
only contingently upon the scheme being carried out, and that 


consequently, it eught not to be applied cy-pres. See Chamber- 


layne v. Brocket? L. R, 8 Ch. App. 206. 


Ganung— Loan— Rig hi to recover. 

* In this case, an important question was raised as to whether 
money lent for the purpose of being used by the borrower for 
gaming in a forezn country where gaming is not unlawful, may 
be recovered back in an Englist Court. Mr. Justice Bray answered 


-the question in tte affirmative, and relied upon the decision of 
.Lord Lyndhurst in Querrter v. 


Colston, 1 Phillips 147, 65 R. R. 
351, where it wa: ruled that money won at play or lent for the 


purpose of gaml-ing, im a country where the games tn question 
are not illegal, way be recóvered in English Courts. This deci- 


Sion, of course, is of very limited applicationy and raises more 


than one specula ive question in the conflict of laws; see the 


observations in the judgment of Wright d “in Karnan v. 
Gerson, [1903] 2 K. B. 114, at 119. 
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Agent— Fraud—Liability of Principal. 


In this case, a question arose as to the liability” of a; master 


for the wrongful acts of his agent or servant. The „plaintiff 
claimed damages against the 'prinçipal’ for, fraudulent: mis- 
representation on the part of the agent or in the alternative for 
the negligence of the latter, in connexion with the sale of cctton 
cake. Mr. Justice Walton held that where a servant or agent 
commits a wrong within the scope of his employment and in the 
interests or supposed interesta, of the master, or principal,’ and 
not for his own private and fraudulent purposes, the master or 
principal is liable ; on the other hand, if the wrong is committed 
by a servant or agent, not for his master’s or principal’s purposes 
or interests but to carry out his own private ends, the master or 
principal is not liable. See Barwick v. English Foint Stock Bank, 
L. R. 2 Ex. 259; Wahttechurch v. Cavanagh, [1902] A. C. 117; 
Giblan v. National, [1903] 2 K. B. 600; Cheshire v. Bailey 
[1905] 1 K. B. 237. ` 


Restraint of Trade—Newspaper Reporter. 


This case furnishes an illustration of the applicability of the 
principles of restraint of trade to a newspaper reporter employed 


on the staff of the-Sheffield Telegraph. The defendant entered’ 


the service of the plaintiff as a junior reporter at a salary of £32 
a week; when he entered the service, he signed an agreement 
that he would not, after leaving the service, be connected with 
any newspaper business carried on in the same town or within a 
radius of 20 miles. The defendant broke this agreement and 
entered the service of a rival newspaper in the same town. The 
plaintiff sued for an injunction. Mr. Justice Eve held that the 
plaintiff was entitled to succeed, as the agreement was not un- 
reasonable, was for-the benefit of the person employed when he 
entered the service of the plaintiff,.and, was, therefore, enforce- 
able by a Court of Equity. 

. na EE 

Life Insurance—Material Fact—BMisstatement—Con- 

cealment. 


In this case, the Court of Appeal has reversed the decision 
of Lord Alverstone, C. J., and ordered a new trial to determine 
whether there was'a;concealment or not. Lord Justice Fletcher 
Moulton points out that the-contract of life insurance is tiberrimae 
fidei ; the insurer is entitled to be put in possession of all material 
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information possessed by the insured [Brownie v. Campbell 5 
App. Cas. 925, at 954.] In otker words, there is an obligation, 
to disclose all that the applicant knows, and the concealment of, 
a material circumstance known tp him, whether he thought it" 
material or not, avoids the^pokcy. See also, Zkomson v. Weems, 
9 App. Cas. 671 (683) and Anderson v. Filsreraid, 4 H.L. C. 507. 


Anstey Life Insurance—Policy indisputable after two years. 


RUE The prospecrus of a life insurance company contained a 
British Life statement that after a policy kad been continuously in force for 
Association. two years without lapse, it wonld be indisputable in the absence 

[1908.] of fraud, and no bona-fide mistake which might have crept into 
m the form of application, would prejudice the validity of the policy. 


24 T. L. R. , : : : 
871. An applicant far a policy mad2 two mis-statements bona-fidé in 
the application, which were discovered by the Company after his 


death ;- they disputed the claim. The Court of Appeal has 
affirmed the decision of Mr. Jastice Bray (24 T. L. R. 594) that 
as there was no fraud, and, as the policy had been in force for 
more than two years, it had became indisputable, and the sum 
insured was recoverable. Lord justice Fletcher Moulton made 
some very caustic, but apposize observations upon the conduct 
of the insurance company concerned. 


. The Calcutta Law Journal. 
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HINDU JURISPRUDENCE —f/ Continued.) 


The usages which the Hindu community adopted in its 
infancy in its primitive seat, were the best suited to promote 
its physical and moral well-being, but if they are retained in 
their integrity when new social wants necessitate the introduction 
of new practices, the upward march of society will be entirely 
stopped. At the present day, many of the old practices are 
obeyed by the educated Hindus simply because these practices 
have descended from remote antiquity. The educated Hindus 
obey them without even pausing to understand their expediency, 
and in some cases they even ridiculs and despise them. They 
can offer no rational defence for this slavish obedience to these 
antiquated rules except that they had come down to them from 
their ancestors. This deplorable condition of the Hindu com- 
munity can be remedied if the true principles of the Hindu 
jurisprudence, their modifications and developments at different 
stages of society, be brought home to the leaders of society by a 
wide dispersion of the knowledge of jurisprudence. 

A well-grounded knowledge of the principles of law 
(Dharma) helps to a well-grounded principle of right living. 
Blind faith has done its worst in the: Brahmanical age. It 
has drunk the life-blood of the Hindu community. If the 
Hindus desire to escape utter destruction towards which they 
are rapidly progressing, they should even now listen to the 
voice of reasoning. I am firmly convinced that a proper 
knowledge of the jurisprudence of the Dharma Sastras can 

: alone save this unhappy community. It is in fact the only 
panacea for the varieties of evils that are now afflicting the 
Hindu society in a variety of hideous shapes. Direct legis- 
lation can do us little good. The late Pandit Iswar Chandra 
Vidyasagar appealed with all his might and learning in heart- 
rending terms to the parents and brothers of young Hindu 
widows, and at last an Act (XV of 1856) was passed. But 
the Hindu Society has not adopted this reformation, simply 
because it is against the true precepts of the Sastras. The late 
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Raja Ram Mohan Roy with his extraordinary knowledge of the 
Hindu Sastras, trizd to establish equality of men and to reform 
that “most disastrous and blighting of all human institutions—. 
Caste," as Sir Henry Maine has characterized it, but could not. 
succeed in his attempt. The indispensable condition of success’ 
at reformation lies in the dispe-sion of an accurate knowledge of 
the true reasoning of the Sastras. and to commence reformation, 
through the people themselves. The old Hindu ideal was to do 
everything for thz people by the Divine rulers and the sages. The 
modern ideal of civilization is to do everything for the people 
through the people themselves. This last method, if properly 
applied, can alone save the Hirdus, whose very national existence 
is being threatened on account o? social iniquities, blind faith, 
want of individual freedom of thought and disinclination to 
introduce most reedful reforms. It is true that man is by nature 
conservative and ' the stationary condition of the human race is 
the rule, the prog-easive the exception,” as Sir Henry Maine has 
observed in his Ancient Law. But we should also remember that 
fiction of law and Enowledge of jurisprudence are, very powerful 
instruments. The author of Dayabhaga used these powerful 
instruments in introducing refcrms in the Hindu law. 

One question irresistibly presents itself: "Is there any hope 
of regeneration for a people who ever look backward, while the 
whole world is moving forward ?" When we look around us, we 
see that the process of destructor is taking place all over the 
globe among those races whose time is up, and who have run 
their full race, and stubbornly refuse to run with the tide of the 
world's advancement. The Hindu philosophers will look upon 
it as a proof of th» Law of Karma that the lowest races of men 
such as the Redakins, Eskimes, Papuans, Australians, Polyne- 
sians, Hawaiians or Maories are rzpidly dying out from the time 
that they were first approached by the Europeans. It is inaccu-- 
rate to maintain that the extinction of a lower race is invariably 
due to cruelties, abuses perpetrated by the colonists, change of- 
diet, drunkenness and other vices, but it is to a great extent due- 
to the undeveloped tribes and families of ancient stock falling 
gradually into a still more abject and savage condition owing to 
the lack of progressive movement. Races will die, no doubt, at 
their afpornted hour. But what is the cyclic law of evolution 
that rules the fate of nations? It is similar to the law of gravita- 
tion. In climbing a tree, if procesding up to a certain height 
you refuse to climb further and sit still, the invariable law of 
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travitation will drag you down upon the earth frorh which you 
aad started. So it is with all kinds of onward movement and 
xogress. The western scholars assign the cause of this extino- 
ion 'of races to a mental disproportion between the intellectual 
oreigners and the natives of the soil. But in the case of the 
indus it cannot be argued that there is any real disproportion 
of mental calibre between the Europeans and the Hindus. Blind 
aith alone is the cause of our downfall. Sastras are not and 
cannot be immutable. The truths of to-day become the falsehoods 
ind errors of to-morrow. It may be true to a certain extent that 
‘vilization has ever developed the physical and the intellectual 
at the cost of the spiritual welfare. But it is also absolutely true 
hat civilization alone will endure and barbarism will surely 
woerish. Ifthe Hindus obstinately persist in looking backward 
«vhile the whole world is moving forward, and stubbornly refuse 
«to take advantage of the signs of the times by dexterously yield- 
ming to the forces around them, they will be simply flung aside 
mike a stranded rock as failures of nature, while the great world’s 
affairs will go rolling by. 

Iam firmly convinced, therefore, that the spread of the 
knowledge of the true reasoning of Dharma Sastras among the 
people can alone save the Hindus. So the study of Hindu juris- 
prudence will be of immense use to them. 

At the commencement of Dayabhaga, Jimutavahana has 
quoted from Vrihaspati a passage in support of his proposition 
of law : * 

" Vrihaspati said thus:—'The partition should be made 
according to reasoning, else it will become infructuous. The 
genuineness of these three halves of s/okas should not be doubted, 
for they are to be found in many places, though not in a sys- 
tematic treatise of Vrihaspati.”(1) 

. This warning of /tfmufavakana possesses certain historical 
interest. /imutavakana introduced legal refotmation in Bengal. 
There can be no doubt that the real character of this reformation 
was the emancipation of mind from the thraldom of unreasonable 
texts. No one was allowed before this the exercise of an in- 
dependent judgment in matters of religion and texts of the 


(1) were wala; | San wama ewer tq | we curan 
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Sastras, thsirtutility and axpediency. Hitherto the Sastras res 
trained men from the independent exercise of their reason o» 
such matters. From this period the progress of reason was stead- 
and uninterrupted. Therespiang up a body of commeritarie 
and digests which supereeded the study of the Codes, and th: 
Codes in consequence became a sort of obsolete law, with which 
the public became less and less acquainted. The commentator 
adding to, altering or modifying the provisions of the Code: 
gradually made it impossible to rely upon them as true enunciae 
tion of living law, withcut the help of reasoning. At the end c 
the battle of Kurukshetra, the heroic period of the Indian histor 
ended and the Brahmarical age set in. Though the Brahmanice 
period may justly be termed the Augustan period of Sanskri 
literature, yet this periad is characterized by the narrowness o 
yiews and priest-craft. In the Rig-Veda, the Rishi Vrihaspat 


-was allegorically represented to be the adoptive father of Budhi 


(Divine Wisdom) But in the Brahmanical period, he has bee» 
represented as the supporter of materialism and he is said tr 
have inspired Charvaka to writethe materialistic system of philo 

sophy known as Charvaka Darshana. The Brahmana compiler 

of Vrihaspati Smriti designedly omitted from this Samhita th 

famous passage of Vribaspati, which gave preference to reaso: 

over texts. But tbe author of Dayabhaga has worked out hi 

theory of law from texts of the various Smritis interpreted by the 
light cf pure reasoning and expediency of social needs; for 

Hindu Society during Jimutavahana’s times had outgrown the 
rules oi conduct prescribed in the orthodox Smritis read in thei» 
dead-letter sense. 

The science of Hindu jurisprudence is not an impossible 
thing. Vrihaspati has laid down the foundation of such a science 
by his famous text. 

“A decision must not be made solely by having recourse to 
the letter of the written codes ; since, if no decision were made 
according fo the reascn of the law, there might be a failure of 
justice.” (1) 

The late Mr. Justice Dwarka Nath Mitter also had . recourse 


to this text to find out the general principle of law, upon which, 
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in his opinion, the Hindu law ,of Dayabhaga is based. The 
learned jurist observed thus (1) :— 

“Tf the author of Dayabbaga has, in fact, given to any parti- 
cular heir or heirs a position which is not stric:ly consistent with 
the principle which he has himself laid down for our guidance, 
the utmost that can be said is that that particular heir or heirs 
should be allowed to retain that position. * * * The question 
would fairly arise, namely, whether the details of a work like the 
Dayabhaga ought to be permitted to override the principle upon 
which it is admittedly based. We have already shown that, 
according to the author's own interpretation oz Manu, the nearest 
heir is he who is competent to confer the greatest amount of 
spiritual benefit on the deceased proprietor. But if, in any case, 
we are bound to depart from that interpretation merely because 
he himself had done so, we do not see any reason whatever why 
we should add to the incansistency by pushing it further than 
the requirements of the particular case. " Decision must not be 
made,” says Brihaspati, “ solely by having recourse to the letter of 
written codes ; since if no dectsion were made according to the 
reason of the law, there might be a failure of justice." That, this 
rule of construction is perfectly consistent with the dictates of 
good sense and natural justice, is beyond all question ; and that 
we can safely accept it for our guide in the present case, is evi- 
. dent from the fact that the authority of its framer is repeatedly 
acknowledged in the Dayabhaga itself, to be one of the very 
highest on all questions relating to the Hindu Law of Succession." 

It should be noted here, that although the process of reason- 
tie followed in this ruling is not very sound, still the conclussion 

arrived at is far-reaching in consequence. That great jurist, like 
` the Roman Pretors, “early laid hold on Cognation as the natural 
form of kinship, and spared no pains in purifying the system 
from the older conception of Agnation,” and thus greatly helped 
the Hindu law of Bengal to exercise vast influence on modern 
thought (2.) 

The ancient Hindu ideal of a perfect king has been depicted 
by the famous Hindu poet to be this :. “ He leads his subjects to 
move in the beaten track marked out by Manu, and they never 
deviate from that track even in the slightest degree." (3) This 





(1) Gooroo Gobind Bhaha v, Anund Lall Ghose, 18 W.B.F.B 40; 5 B.L.R. 185. 
(3) Sir Henry Maine, Ancient Law, p. 188. 
(3) tamaai werent a: ae | 
n ug: wp fae fee; | 
(Kalidasa), 
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ancient ideal of blind faith 3as given place to the modern ideal 
of Vrihaspati—1/ no decision were made according to the reason of 
the law, there might be a failure of justice. 

The Hindu law of Bengal rests on the philosophical ai 
Dr. Goldstucker has observed in one of his opinions on Privy 
Council Law Cases. Tha- eminent Sanskritist has said that 
this basis is the Nyaya, and more specially that division of it 
called the Vaiseshika philosophy, and some discussions raised by 
the chief authorities of the Bengal School, must, therefore, be 
understood in the light of that system of philosophy. This also 
results from the sameness of the philosophical terms used by 
both. (See Colebrooke on the Hindu Schools of Law ; 1 Strange, 
Hindu Law, 316) 

Goldstucker's opinions on Privy Courcil Law Cases (1) :— 

In the law of Bengal, there occurs no distinct statement 
relating to the theory of perpetuity as applicable to the right 
of inheritance. But from the philosophical basis on which the 
law of Bengal rests, it must be inferred that it discountenances 
such theory. 

For.this basis is the Nyaya, and more specially that division 
of it called the Vaiseshika philosophy, and same discussions raised 
by the chief authorities of tbe Bengal School, must, therefore, 
be understood in the light of that system: af philosophy. This 
also results from the sameness of the philcsophical terms used by 
both. 

Now, the Vaiseshika laye down the proposition that there 
are seven Padarthas or categories, uncer which all material 
objects (such as earth, water, &c.) and all ideal existences 
(auch as cause, effect, &c.) are comprised. Besides these, it 
maintains, there are none; and it rejects, therefore, any ex- 
planation, for instance, of cause and effect, which, instead of 
being evolved from any of these seven categories, would resort 
to the assumption of anothzr principle no: contained in them. 

In my opinion, therefare, it results from the alleged words 
of Jimutavahana and Srikrishna  Tarkalankara, that these 
authorities not only do not admit a mode of inheritance which 
would prevent the alienation on the part of the inheritor of the 
property inherited, but also do not recognise a title to inheri- 
tance which would be derived from a remote cause, such as the 
principle of perpetuity, the latter being cantrary to the spirit and 


(1) Quoted in the foot-note of the Law of Perpevuitios by Dr. A, T. Mookerjee 
at pp. 61—63. 
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a proper construction of the Bengal law." (2 Literary Re- 
mains, 227.) . 

“Tt appears to them (their Lordships of the Privy Council) 
that the subject was one of those in which from the earliest times 
there had been two conflicting principles of law, one favouring 
the perpetual integrity and the fixed succession of family property 
and the other the free use of such property for the circumstances 
ofthe day. The controversies and conflicting decisions on the 
father’s powers of mortgage aud sale, on the payment of his 
debts out of the inheritance and on the testamentary power, 
would occur to every body who was familiar with Indian litiga- 
tions of the past half century or so. On each of these subjects, 
there had been a growing tendency, coincident with the growth 
of commerce, to give more effect to the latter of the two prin- 
ciples—vis., the use of property by the living generation or its 
living heads"(1). 

‘But what says authority? Private commentators are at 
variance with one another; judicial tribunals are at variance 
with one another. 

“In Bengal there has been more fluctuation of opinion. The 
law (the precepts contained in the Smritis forbidding the adop- 
tion of an only son, are monitory and not mandatory) was quite 
unsettled in the year 1868. The final judicial authority rests 


with the Queen in Council" Their Lordships of the Privy 


Council finally settled the adoption of an only son as valid (2). 
We have seen before that in the opinion of Dr. Goldstucker 
the basis of Hindu law of Bengal is the Wyaya, and more specially 
that division of it called the Vaiseshska philosophy. 
The Vatseshtka philosophy of Kanada has defined Law 
(Dharma) thus :— 
aiaga- Aa fafa; ewer) 
ACTA WATTS ATA We (Ist Chapter, 1st Abnika). i 
That which is the cause of bliss and of emancipation from 
sorrow (cycles of births and deaths) is Dharma. 
The Veda establishes Dharma, hence is its authority, or 
Veda is the word of God, hence it is unerring proof of Dharma. 
In the next aphorism, it is said that real knowledge regard- 
ing the true nature of the Categories—substance, quality, action, 
genus, particularity and inseparability together with their cognate 
wa Balwant Singh e. Bani Kishori, (1807) L, B. 35 I. A. 54: IL L. R, 


3) Br. Balusu v, Sri Balusu, (1809) I. L, B. 98 Mad. 898; L L. B, 21 All, 460; 
261, A, 113. 
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and foreign nature, arises from a special Dharma (good fortune 
or special merit of ano:lIver life), and fram this complete annihila- 
tion of sorrow is caused. (1) 

From this definition of Dharma, it may be seen that Dharma 
does not mean positive law, but it is supreme or ultimate know- 
ledge, and the source of that knowledge is Veda or the word of 
God. Hence the word of God is D4azma or Law. 


The Mimansa philosophy of Jaimini has defined Dharma 
thus :— 
Maman sa eee lla] 
ew mian qiie im 


Dharma is the text of the Feda, which guides to action, by 
which attainment of cesires and avoidance of sorrows are accom- 
plished. 

Dharma's true nature is to be examined or established by 
reasoning in the following aphorisms (2). 

This definition also lays down that Dharma is the ultimate 
knowledge by which unalloyed happiness and emancipation from 
sorrows may be effected, and that Veda is the source of that 
knowledge. 

Veda also literally means Anowledge from the root Frid to 
know. Veda is the depositary of the communications of God 
to the sages. 

In the Mundakz-Upanishad af Atharvaveda, Vidya (know- 
ledge) has been divided into two parts, vis,, ultimate (Para) which 
teaches ultimate knowledge or divine wisdom, and inferior 
knowledge (Apara Vidya) which teaches worldly knowledge. The 
four Vedas (Rik, Yajas, Sama and Atharva) and the six auxiliary 





(1) Winter a-ge a-mat ugit 
andir- irat oen TRER 1| ] 

(3) Dharma ia a (moana of securing s desirable) purpose (or end, i «, happi- 
ness uncontaminated wih pain) of which the Vedio injunctiqn (or precept) is 
the (only) proof (or source of knowledge) (2%) 

An examination (or establishment sy reasoning) of the means (of know. 
ledge) of Dharma, is made in the folowing aphorisms, that is to say, the 
proposition that the vehe precept isthe only meansof knowing dharma is 
established by reasoning 1n the next two aphorisms (8). 

(Translation by Pandit Golap Ohand-a Rastri), 
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sciences (methods of study, ritual, grammar, philology, prosody 
and astrology) have been all classed under #inferior knowledge (1). 

The object of all the Dharma-Shastras is the same—to reacue 
men from sufferings ; and the way to rescue is the same—the 
removal of ignorance and consequent union with the Supreme. 
The Sruti, consisting of the four Vedas is the final authority in 
the Aryan Religion, and these four Vedas form in their entirety’ 
the Veda—the perfect knowledge—revealed by Brahma, seen 
by the Rishis, and clothed in words by them for the benefit of 
the Aryan people. 

Vasistha says thus: 

“In this world, and with regard to the world to come, what 
has been laid down is to be the law. In absence thereof the 
practice of the righteous men is the authority” (2). 

The expression * Dharma Shastras" means Shastras teaching 
Dharma. ‘Shastra’ is derived from the root Sash end signifies 
( fawe wie «fa wre’) what teaches or commands. King’s 
Shasana is the command of the king, hence Shasana means a 
royal grant. ‘Dharma’ means ( wadia we.) that which 
binds or holds the people together. 

* That which supports, that which holds together the people, 
is called Dharma" (3). 

“Dharma,” therefore, “is the law or rule of conduct which 
prompts men to hold together in society and to respect rights 
of others." 

The Dharma Shastras have laid down a complete scheme 
of life. By following the rules af conduct prescribed by them a 
man can realize even on earth the sweets of a godly life. 

The Dharma Shastras include the four Vedas, all the Upani- 
shads, twenty principal Smritis and many other Smritis, many 
secondary Smritis, eighteen Puranas, eighteen secondary Puranas, 

(1) Mundaka Upanishad opens thus: Shownaka aocosted Angiras 
(Angirasam) and asked him ‘please, name me one thiag, the xnowledge of 
which will give a knowledge of everything in the universe,’ Upon this 
Angiras replied :— 


CE fad Sere ce wa we retest wef uxr Set got) aT 
weal anu; ure urwu rd: few wet mrana fram wat wWifewfafe, 
WW qx gar qucm" | EN 
- (2) Wauuta oes |. reget Batan KANGA DUC 0 0010 
(3) monadi ww reaf war: | B x 
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six systems of philosophy, histories, such as Ramayana and 
Mahabharata, and the.six limbs or auxiliary branches of the 
Vedas, together with six subsidiary branches which are known 
as the auxiliary sciences. The six limbs of the Vedas are, 
(1) fawr (method of study or knowledge of phonetics) ; (2) we 
(method of ritual); (2) wate (grammar); (4) fran (philology, 
etymology); (5) we (meter); ani (6) sfaw (Astronomy and 
Astrology dealing with the movements of the heavenly bodies and 
their influence on human affairs.) 

In addition to the above, there is a vast body of legal litera- 
ture in the shape of commentaries and digests, which has placed 
the Hindu Law in a Hopeless state of confusion and uncertainty, 

Austin's definition of a law involves four branches: (1) a 
command; (2) a sanction: (3) a course of conduct; (4) a 
duty. According to the Hindu jurisconsults Smriti or Dharma- 
shastra includes all. laws—human and Divine, because the Smritis 
lay down that all laws have a Divine origin. There cannot bea 
human law, which is not also Divine. The life of a Hindu is 
dedicated from cradle.to cremation to the performance of sacri- 
fices (ay) and worship of the Gods and frs (Devas). The 
highest ideal of a Hindu's life is to perform duties without expect- 
ing any reward ( faerewwr ) and realisation of the Self ( wata). 
For this reason Hindu Jurisprudence is a science of sacred law 
( whare ). 

The philosophical notion involved in the term w is 
uniformity of co-existence, invariable succession in the pheno- 
mena of the mental or physicai world, or in other words, 
fruits of actions (www) which may be called law of the 
Cause and Effect. From time immemorial, such terms as the 
law of health, law of gravitation, aw of progress, law of nature, 
law of physiology, law of political economy have been used by 
great thinkers of the world. But Austin would say that 
this is a pure confusion of ideas -egarding the real connotation 
of law on the part of such eminent writers as Newton, 
Hooker, Blackstone, Montesquieu, Kant, Von Savigny, Locke. 
We would rather suggest that instead of taking these great 
thinkers to task for using the word law in its ordinary signification, 
Austin should have invented a separate term to convey the 
sense of positive law. But Austin or Sir H. Maine did not 
take that course, because in their opinion analytical and historical 
investigation establishes that the criginal and fundamental notion 
of law is positive law, and the so-called other laws are called laws 
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only by analogy or in a loose metaphoricaleense. We may point 
out that the Hindus lived in the infancy of society under the 
leadership of Divine kings, so with them the law cf God was 
the same as positive law. 

A fruitful source of error in all historical inquiries is found 
in the translation of ancient terms by modern ideas. During the 
youth of human society we find a certain body of peopls dwelling 
on a tract of land. The people were the commonwealth, the soil 
was their accessory. Their fields or pasture-lands were grazed 
promiscuously by their flocks and herds. But according to the 
habits and opinions which we acquire in civilized and settled 
governments, the State isa certain tract of land in which a 
community of separate families dwell. In the infancy of society 
the State consisted of a certain body of people dwelling on a 
tract of land. Gradually larger states were formed by the 
aggregation of different communities under one authority. 
Fear or ambition subjected them to one leader. Prudence 
dictated an incorporate alliance with a cognate commonwealth. 
But union did not deprive them of their self-rule, so far this 
attribute was not inconsistent with the existence of a aovereign 
power. Allthe primitive nations were composed of tribes or 
clans. Gradually they knitted themselves together into states 
at once free and powerful. When forced into combination by 
an energetic authority, their union was usually effected at the 
expense of individual liberty, and of the independence of the 
nation. l 

Sir H. Maine says that the earliest form of society in all 
the races by which Western Europe was peopled was that of 
families connected or supposed to be connected together by a 
common descent. Over these families the patriarch or eldest 
male ascendant had an almost absolute control—a control which 
as against all other members was quite absolute. The area'of 
the family was thus co-extensive with that of patria potestas. 
Families being thus the units of which the State was composed, 
and of which alono the law took notice, the head of the family 
was in the eye of the most ancient lawyers considered as a 
corporation sole, clothed with a variety of powers and characters, 
which on his death were transferred as a whole to a represen- 
tative, who preserved tbe continuity of the family, notwith- 
standing his predecessor's death. The earliest wills known to 
Roman law were irrevocable conveyances inier vivos of the 
-yeversion of the right which the pater familias held as such. 


. 


58s- THR CALOUTTA LAW JOURNAL. (You. VII. 


But Paley in his Moral Philosophy says that in the earliest form 
of society men lived alone; and that the earliest kind of 
property consisted af the produc: af personal labour ; and that 
the earliest wills were those by which men bequeathed to others 
the things which they had made ar collected with their own 
hands. This theory cannot staad before historical method. 
The tribes of the Aryan Hindus were led by their leaders—the 
great Rishis, to Aryavarta, and dwelt there on a tract of land, 
as a sort of commonwealth and constituted a State. The Aryan 
Hindus were the first branch o: the Aryan race. The second 
branch, called the Semitic tribes, the third branch, the Iranis or 
Parsis peacefully settled under Zoroaster. The fourth braneh, 
called the Celtic septs (inhab:tants of Ireland), fierce, yet 
impotent, were chased to the western shores of Europe, or lost 
amongst their masters. 'The fifth branch, the Teutonic nation alone 
solved the difficult problem of protecting the rights of the 
component members, without weakening the commonwealth. 
And they attained this end by erecting a Legislative Aristocracy 
in every community. 

. When, in the course of their successive wanderings, the 
Aryan Hindus passed into new -egions, they took with them the 
customs and practices of thei- original place of settlement. 
The peculiar characteristics o^ the Hindus were that their 
legislative polity and their rekgion were intimately connected, 
The coronation of a new king wasa religious ceremony and a 
political affair as well. The succession of an heir to the power 
and characters of his deceased ancestor was published by the 
Sraddha-ceremony. Among the Romans the mancipium (earliest 
form of sale) was performed in the presence of many witnesses, 
according to a tedious and elabarate ceremonial. Among the 
Hindus, adoption and marriage are celebrated in the presence 
of many witnesses with a religious ceremony. In a Sraddha 
ceremony the majority of the kinsmen of the successor 
become present, the successor performs the ceremony in their 
presence and shows them in what manner and by what reason 
he became the successor. From the Hindus many roots of law 
were transplanted into ancient Greece. The Sraddha-ceremony 
of the Hindus was analogous to similar institutions among 
the Greeks and the Romans. The Hindus performed various 
Sraddhas, such as Driddhi-sraddha, Parvan-sraddhka, Sapindan- 
sraddha Preta-Sraddha and so Torth, out of gratitude to the 
deceased, with a view to confer spiritual benefit on the soul of 
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the deceased, and also for the purpose of propitiating the Prirts 
(Devas). 

Vishnu (xv. 40) says: ' He who inherits the wealth presents 
the funeral oblation (to the deceased), Statements of this kind, 
which are rather common both in the Smritis and in the later 
juridical literature of India, might occur and do occur in Roman 
and Greek, just as well as in Sanskrit literature. “Jt is ordained 
by religion,” says Cicero, ‘that the family estate and the family 
worship shall never be separate, and that the care of the sacrifices 
shall always devolve on him who takes the inheritance."  Isaeus, 
the well-known Athenian pleader, says : “ Please to consider well, 
Judges, and to decide whether myself or my adversary is to 
inherit the estate of Philoktemon and to offer the fureral obla- 
tions on his tomb.” Among an essentially religious people like 
the Hindus, a confusion of thought in regard to the original 
relation between the obligation to offer Sraddhas and the right to 
succeed might spring up more easily than elsewhere. The person 
who, after the death of a kinsman, came forward to perform the 
Sraddhas for him, and was followed to do so by common consent, 
might claim the deceased man’s property afterwards by virtue of 
the fact. (Julius Jolly, Tagore Law Lectures—1883, page 171.) 

We may note here that the right of inheritance is not 
dependent upon the performance of Sraddha. The son succeeds 
to the estate of his father, not as a reward for performing funeral 
obsequies, but for liquidating the ded/s which the father was 
bound to discharge during his life-time, and which devolve on 
his son after his death. The motive for acquisition cf wealth, 
is nol to purchase funeral cakes after death, but to discharge tbe 
obligations with which a Hindu is born. 

The Vatsnavas do not see any utility in the performance of 
Sraddha at all. They quote the following text from Brahmanda- 
purana in support of their theory : 

“ What is the use, O Mun / for the performance cf various 
Sraddhas or offering funeral cakes at the shrine of Gaya, in 
honour of the Ps by those who worship the Hari (Supreme 
Deity) constantly ?" (1) 

The Hindu law is intimately mixed up with religion. The 
whole body of rules which regulate the life of a Hindu in relation 
to his civil, social and religious conduct is denominated by the 





(1) b dfe wefan’ feri qud gg i 
fi ca dyfu: few darn A u 
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general term “ Dharga-sastras.”” In the Manu-smriti the distinc- 
tion between law, religion and morality has been completely over- 
looked. This is the principal characteristic of Hindu law. The 
late Hindu jurist, Mr. Justice Dwarka Nath Mitter laid down the 
law thus: * The irstitution of adoption as it exists, among the 
Hindus is essentially a religious institution. It originated chiefly 
if not wholly from motives of religion ; and an act of adoption 
is, to all intents and purposes, a religious act but one of such a 
nature that its religious and temporal aspects are wholly snsepa- 
rable.’ (1) But the fundamental characteristic of Hindu law is 
not that the religious and temporal aspects should be wholly 
inseparable, “No system of law makes the province of legal 
obligation co-extensive with that of religious or moral obligation. 
What is there in the subject-matter of adoption which makes it 
clear that all precepts relating to it must bear a /ega/ character ? 
The learned Judge does not discass that question. He begs it, 
merely stating that. his own inference clearly follows from Manu’s 
text.” (2) There cannot be any legal compulsion upon a Hindu 
to adopt a son, however irreliziaus it may be in him not to do 
it The Hindu jurisprudence is struggling to distinguish legal 
rule from religious precept. ' 

All the Smritis and commentaries are apt to mingle religious 
and moral considerations not being positive laws, with rules 
intended for positive laws. “If the religious and legal injunc- 
tions were co-extensive, it woulc place both Courts of Justice 
and legislatures in a very delicate position when dealing with 
such matters. Yet the British rulers of India have in few things 
been more careful than in avoiding interference with the religi- 
ous tenets of Indian peoples. They provide for the peace and 
stability of families by imposing limits on attempts to disturb the 
possession of praperty and the personal legal status of the 
individuals. With the religious side of such matters they do not 
pretend to interfere. But the position is altered if the validity 
of temporal arrangements on which temporal Courts are asked 
to decide is to be made subordinate to inquiries into religious 
beliefs." (2) 

The notion of a positive law used in the strict sense of a 
command of a political sovereign was not unknown to the 
authors of Hindu codes of law. In Hindu law, important rela- 








(1) Baja Upendra Lal Hoy v. Szimasi Rani Prosonnomoyi, 1. B. L B. 
221, 225 (1668); 10 W. B. 847, A 

(3) Lord Hobbouse in Rri Bala v. Sri Balusu, (1899). I. L, R. 32 Mad. 898 ; 
L L, B, 31 Al 460, L B, 201, A. 113. 
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tions and transactions of human life are pervaded by the influence 
of commands or rules resting on the authority of the Supreme 
Deity or His representatives as it were, as their ultimate 
sanction; whereas, in other systems of positive law 


“the term law in its strictest sense involves the notion that 


all important relations and transactions of human life are 
pervaded by the influence of commands or rules resting on the 
authority of the State as their ultimate sanction. In the archaic 
law of all countries. the absolute dominion of the Pater Familias 
over his wife and descendants, arose from custom and consequent 
customary law, which was gradually abridged by direct legisla- 
tion (1). The Hindu codes also curtailed the absolute power of 
the Father of joint family. 


In rude societies, the influence of custom was all-pervading 
and the bulk of the people were in the serf or slavish condition. 
“ And this slavish condition of the body of the people originated 
in custom; although the imperfect rights which custom gave 
to their master, together with the imperfect obligations which 
custom imposed on themselves, were afterwards enforced by law 
of which that custom was the basis. In various parts of Europe, 
the people have gradully escaped from the servils condition 
through successive acts of Legislature, So that the body of the 
people in many of the European nations, have been released, by 
direct legislation, from the servile and abject thraldom in which 
they had been heid by custom, and by Jam framed upon 
custom (2). 

Manu and Yajnavalkya also framed positive laws upon 
customs. 

Manu has laid down thus: " what is practised by the 
righteous men, and by the virtuous (law-abiding or knowing the 
law) persons of the three regenerate castes—the king should 
establish the same, in consistency with the custom of the country 


'and families and castes" (3). 


Kulluka explains it thus: * what is practised by persons of 
the regenerate castes, such as are learned and also virtuous—the 





(1) Austin’s Jurisprudenoe, p. 278. 

(3) Austin's Jurisprudence, pp. 272-78," 

(3) wfücrwfes ga are writes feerfafir: | 
ay xac refe ws tt 


(Manu Oh. VILI, 46), 
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king having adopted the sams, in consistency with the custom 
of the country, and families and castes, should establish it. (1) 


“The king should ascertain the customary laws of caste and , 


localities, and the laws (customs) of the families—and keeping 


an eye to these lews (customs) he should establish his own law 
(code of laws.)” (2) , 

Sva-dharma means ‘Svakia dharmya niyama’ (one's own 
legal rules). : 

Yajnavalkya has laid down thus :—“ Without conflicting 
with the laws promulgated in the Vedas and the Smritis, that 
law which arises from usage, should also with care be observed. 
Similarly, the law enacted by a king also (in consistency, of 
course, with his own proper law) should be maintained.” (3) 

The same rele applies also to the laws of guilds, of natgamas 
(or those who acknowledge the authority of Nigama t. e. Tantra), 
of Pasandis (Inñdels or those who deny the infallibility of the 
Vedas), and of sodeties ; the king should maintain the distinction 
of the above; and should maintain the previous course of 


conduct (usage)" 14). 


(1) (wafer: ) fofi: porre: ofaa a wwe rw WASTA 
wp Ex au mmfeaxerera MUN roy yaaa (Kulluka's comments). 
(2) enfer mco wada stp. rfr | 
ware WAÉ wed senium a 





2 


(Manu Oh. VIIL 41). 
Ra fing wowi« marania: werwfafa dierent 
afan- ria Ka fan Wa Sefer mar aaa, Ce eng Hm 
“aula murud, (Kulluka's comments). 
(3) frend fete oy arafat ada i 
Sef ara eee CEN a: 1 
(Yajnavalkya, Oh, IL 184). 
( 4) att rarement faf: | 
Sisto iafe ura i 


(Yajnavalkya, Oh. II, 192.) |, 


- Janaki NATH-PAL SASTRI. 
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* Labour Combination —Pichetiing—Strikes—Conspiracy. Everett 
In this case, the Supreme Court of Appeals of Virginia QU 
. was called upon to consider the legality of combinations among Richmond. 
employers of labour, and among the labourers themselves for the 
protection of their respective interests, It was ruled that labourers 
may organize for their own protection and to further the interests 
of the labouring classes, and they may strike and persuade 
and induce others to join them; but when they -esort to 
unlawful means and cause injury to others with whom they 
have no relation, contractual or otherwise, the limit permitted 
by the law is passed, and they may be restrained. It is not unlawful 
for strikers to persuade employees to leave the service of their 
employer or to dissuade other workmen from seeking employment 
with him, but the strikers have no right to use force or violence, 
or to intimidate the employees. Strikers have a right to picket 
the place of business of an employer for the purpose of inducing 
his employees to leave his service and of preventing other work- 
men from entering his employment, where they rely upon 
argument and persuasion, and act in a quiet and orderly way, 
and do not use threats or violence or otherwise act unlawfully. 
But a combination which is lawful within itself, may become a 
conspiracy when the purpose in view is to ruin or damage the 
business of another because of his refusal to do some act against 
his will or judgment. Tnese principles are supported by an 
overwhelming array of authorities ; see, for instance, Pickett v. 
Walsh, 192. Mass 572, Gray v. Building Trades 91, Minn 171 
(which discusses the legality of boycotting), and C’Brien v. 
People, 216, Ill. 354 (which discusses the question of the effect of 
the attempted coercion of an ee by an unlawful threat 
to strike), 


105. 
Virginia 188. 








Sale—Price paid for property — Mis-representation — 


Deceit. Pag 
In this case, the question arose, whether mis-representation Wright 


by a vendor of the price he had paid for the property, is action- 14 North 

able deceit. It was ruled that mere mis-representation by the Dakota 26. 
vendor of property as to its cost or as to the price paid for the 
property by others, does not constitute actionable deceit ; where 
the circumstances are such that there exists between the person 





Dallavo 


V. 
Snyder. 
143 
Michigan. 

542. 
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making the representation and the person to whom it is made, 
no relationship of either a fiduciary, confidential or contractual 
nature, the mis-representation as tp the cost of the property 
or the price for which it has been sold, amounts merely to trader's 
talk or puffing. This accords with the rule laid down in Hank 
v. Brownell, 120, Ilinois 161, namely, where the vendor arid 
vendee are dealing at arm's length with each other, the repre: 
sentations of the former as to zhe cost of his property, even 
though false and made with a view to deceive, will furnish no 
ground of action. This class of cases, however, must be distin- 
guished from another in which such mis-representation amounts 
to actionable deceit, where the p-operty sold consists of a stock 
of merchandise, and it is agreed that the sale price shall be the 
same as the cost of the goods to the vendor, and further that 
the cost of the goods is represenzed by the marks on them, there 
is actionable deceit if the cost marks do not represent the actual 
cost of the goods to the vendor. [Æerick v. Reid, 38 Pacific 
814]. As an instance of a case of confidence, see, Alexander v. 
Emmeti, 48 N. E., 427, where tke vendor by a previous under- 
standing agreed to buy property, and sell it to the vendee for 
the same price. As another instance of confidence which is 
abused, see, Forson v. Gavitt, 86 N. W. 256. 


Libel—Slander—Defamation of business. 


In this case, the Supreme Court of Michigan adopted the 
rule of English law that words spoken of a business man or 
tradesman importing insolvency to him, are actionable in them- 
selves and without allegation cf special damage, specially if such 
words have a tendency to injure {the person in his business or 
trade upon which he is depencent for a livelihood and in which 
credit is to a greater or less extent necessary. [Fones v. Littler, 
7 M. & W. 423; Brown v. Smith, 13 C. B. 596]. The same rule 
had been previously recognised in New York, [Sewall] v. Catlin, 
3 Wendell 291] where it has been held that any words which 
in common acceptation imply a want of credit or responsibility, 
are, when spoken of a merchznt, actionable fer se ; but, of course, 
the slanderous words must hzve been spoken of and concerning 
his business (Zitus v. Follet, 2 Hill 318; Dicken v. Shepherd; 
22 Maryland 299]. ] 


. 
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Libel—Slander—Disparagement of property. 


It was ruled in this case that though defamatory language 
B actionable without proof of special damage when it contains 
an imputation upon one as an individual or in respect to his office, 
profession, or trade, it is not actionable when it is merely in 
disparagement of one's property or of the quality of the articles 
which he manufactures or sells, unless it occasions special damage. 
This is in accordance with the rule of English law [ Warte v. 
Mellin, 1895, A. C. 154; Western v. Lawes, L. R. g Exch. 218; 
Evans v. Harlowe, 5 Q. B. 624]; but see the observations of 
Cockburn, C. J. in Young v. Macrae, 3 B & S. 264, It is useful 
to observe, however, that disparagement of property may involve 
an imputation of personal character or conduct, and the question 
may be nice in a particular case, whether or not the words extend 
so far as to be libelous: hence, words written or spoken in 
disparagement of goods or their quality are actionable fer se, 
where they amount to a libel or slander of the owner of the 
goods as an individual or in respect to his business. [Dooling v. 
Budget, 144 Mass 258; Zngram v. Lawson, 6 Bingham N. C. 212]. 


Libel—Slander—Defamation of class. 


This case affirms the rule that an action for the libel or 
slander of a class of persons, cannot be maintained by an indivi- 
dual merely because he is one of the class defamed. The reason 
for the rule is that usually no intention to reflect or injure the 
particular individual, which is the basis of such an action, can be 
shown [Rex v. Alme, 3 Salk 224] ; when, however, the intent to 

injure certain individuals can be inferred, an action will lie; see 
LeFanu v. Malcomson, 1 H. L. C. 637, and Sumner v. Buel, 
12 Johnson (N. Y.) 475. Such an action will lie at the instance 
of each individual defamed ; see Ellis v. Kimball, 16 Pickering 
(Mass) 135, which was the case of a person defamed along with 
others in a caricature or cartoon. 


` Life Tenant—Mine—Oil. 
In this case, the Supreme Court of Texas was called upon to 
consider the right of a life tenant to mineral oil. The Court 
adopted the rule settled in respect of mines, namely, that while 


the life tenant may continue to work mines that were open when 
the tenancy commenced, and this even to exhaustion, and may 
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construct new approaches, he cannot open new mines, for to do 
so would be to ccramit waste [Mahomed Bakhtyar v. Dhojamoni, 
2C., L. J. 20; Freins v. Sum, 113 Fed. Rep. 433] This is 
obviously sound, as oil, before it is extracted, must be treated as a, 
mineral and as part of the land, d 





Welsund Seduction—A ction, right of. . 
T. In this case, the Supreme Court of Minnesota held that a 
Schneller woman has no right of action for seduction against her seducer, 
98 Minnesota except when there are confidential relations or peculiar circum- 
475: stances. The recson for the rele is stated in Wether v. Meyersham, 
mx so Michigan 6cz, to be that notwithstanding the element of 
fraud practised against her, the female is a consenting party in 
every case of seduction and on that ground is not entitled to 
recover damages therefor. There is, however,an exception to 
this general rue, inasmuch as the action will lie where the 
defendant fraudulently acquired possession of his victim by taking 
her into his family as a ward [Graham v. Wallace, 63 N. Y. 


Sup. 372.] 
Oregon Meteorite— Right of finder. 
T. In this case, the Supreme Court of Oregon was called upon 
Hughes. to decide the very interesting question, whether a meteorite or a 
47 Oregon mass of metal af glacial origin, is property of such a nature that 
313. it belongs to the finder. The Court held that though the 
TI meteorite is not imbedded in the soil but rests on the surface of 


the earth, it is >ne of nature's deposits, and, therefore must be 
held to be realty, in the absence of proof that it has been severed 
from the soil end appropriated for use as personalty ; it follows ` 
necessarily tha- inasmuch zs the meteorite is realty, the title to 

: it is in the owrer of the land upon which it is found, and not in 
the finder [Gaddard v. Winchell, 52 N. W. 1124.) 


Thenappa | Morigage—Interest. 
D 


. In this ces2, the learned judges of the Madras High Court 
Marimuthu. have discented from the decision of this Court in Gangadas v. 
I L. R. 31 Jogendranath, 5. C.L.]. 315- The learned judges do- not make 
Mad. 258. any attempt to controvert tne reasoning of the Calcutta High 

> Court, but their decision is put on the ground that the judgment 

. of the Judicial Committee in Umes Ckundra v. Zahoor Fatima 


. 
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I. L. R. 18 Cale. 164 has been misunderstood. Itis unfortunate 
that the attention of the learned Judges of the Madras High 
Court was not invited to a later Privy Council case, Kedar Mul v. 
Bishen Pershad, I. L. R. 31 Calc. 332, which was discussed by the 
Calcutta High Court in Gurdeo v. Chandrika 5 C. L. J. 611 (637) 
and Jugdeo v. Habibullah, 6 C. L. J. 612 (620), and. which shows 
that the view taken by this Court is sound and equitable. That 
rule is that the puisne incumbrancer who has been left ovt of the 
suit of the prior incumbrancer is entitled to redeem upon the 
same terms as if he had been made a party to the original suit. 


Morigage—Loss by fire—Insurance money, 
application of. 

In this case, the Supreme Court of Vermont was called upon 
to decide what is apparently a question of first impression, 
namely, the precise right of application by a mortgagee, on 
mortgage debt, of money received by him on fire insurance policy 
procured for bis benefit by the mortgagor. The Court decided by a 
majority that the mortgagee who receives money on a fire insu- 
rance policy procured for his benefit by the mortgagor, must.hold 
the money until some part of the mortgage debt falls due, and 
then apply the same as fast as the debt falls due, but no faster. 
The minority, on the other hand, held that such money re- 
presents the property destroyed by fire and is held under the 
mortgage as a part of the mortgaged property, and being so held, 
it does not change its character by instalments, as the debt falls 
due, from mortgaged property to partial payments, and conse- 
quently the mortgagee is not bound to so apply it. Reference 
may be made to Fergus v. Wilmarth, 7 N. E. 508, in which an 
interesting question was raised as to the right of the mortgagor 
to have the mortgage money applied for the rebuilding of the 
property burnt down ; the Supreme Court of Illinois held that 
the money might be properly set apart fora legitimate” purpose 
by which the rights of both parties might be equally protected. 


Libel and Slander— Haunted House. 


The plaintiff respondent brought this suit to recover damages 
for slander of title, alleging that the defendant appellant had 
falsely and maliciously published a report that one of her houses 
was haunted by ghosts, which had consequently depreciated in 
value. The Supreme Court of Canada has supported the view 


672 


Thorp 
v 


Croto. 
79 Vermont 


390. 


— 


Manitoba 

Free Press 
v. 

Nagy. 

39 Canada 

Sup. Ct. 340. 


——— 


685 


Wandt 
v. 
Hearst. 
129 Wisconsin 
419. 


— ant 


ki e 
THE OLLOUITA LAW JOURNAL. (Vou. VIII. 


that an action may be maintained for the publication, ina news- 
paper, of a false stetement that a house is haunted, which results 
in depreciating tke value of the property. The only other re- , 


ported case bearing on the point appears to be Barrett vs. Asso- 
ctatea Newspapers, 23 Times L. R. 666, i 


Libel and Slander—Pkotograph—False charge . 

of suicide, 

Hearst published and circulated in his newspaper that one 
Miss Daly was a suicide fiend, and after twentyfive ineffectual 
attempts, had succeeded in ending her life by taking carbolic acid. 
Along with the ercicle, was published a photograpb, purporting 
to be that of Daly but really that of plaintiff Wandt. Plaintiff 
sued to recover damages for the libel. The Supreme Court of 
Wisconsin has held that the action was maintainable; where a 
newspaper publishes a defamatory article concerning a person, 
and publishes with the article, a fairly accurate photograph of 
another person, :he article and the picture together constitute a 
libel of the persan whose photograph is published. For other 
instances of libel due to the publication of one person's photo- 
graph as that of another, reference may be made to DeSando v. 
New York Herala, 85 N. Y. Sup. 111, and Farley v. Evening 
Chronicle, 87 S. W. 565. 


REVIEW. 

The Handy Book on the Law and Practice of Joint 
Stock Companies.—Bv ANTHONY PULBROOK ; FIFTH EDITION 
BY G. F. EMERY, LL. M. ErriNGHAM Witson. LONDON 1908. 
48. NET. 

This is a fiftt edition of a well-known manual on the law of 
Joint Stock Companies, in whizh the elementary principles which 
govern thelaw of Public Companies, are lucidly explained so as 
to bring the subject within the reach of the lay mind. It is 
essential that D:rectors, Secretaries, and Managers should know 
their liabilities before they start and manage Companies, and, 
in fact, such knoxledge would often save them from trouble and 
ultimate ruin. The editor has brought the book quite up to 
date, and yet rstained all the valuable features of the earlier 
editions. We rust that this edition will confirm the popularity 
which the worE has deservedly enjoyed for many years past. 


Re 


a 


The Calcutta Law Journal. 
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HINDU JURISPRUDENCE--( Continued.) 


Sanction is the evil incurred or to be incurred by disobedience The rego ad 
to command, and obligation is the liability to that evil inthe Jurisprudence, 
event of disobedience. The stronger desire of avoiding sanction’ 
extinguishes the weaker one for the consequence of the act: 
Mr. Austin says thus : 

“When the fear of the evils impending from the law has 
extinguished the desires which urge to breach of duty, the man 
is just ; in other words, when he loves justice for itself, and not 
because he fears the sanctions, which impend from the law, he is 
just. When a man's desires habitually accord with his duties 
we may say he is just (Dharmic or law-abiding). When a man's 
desires are habitually adverse to his duties, we say that his mind 
is disposed to injustice or that he has a ‘depraved will! In our 
Desire to avoid the Sanction, we will the act which the law 
commands. 

Suffering is the ultimate sanction, aud a change in the mind 
may be wrought by constantly associating the duty which the 
law commands, with the thought of sanction or evil. Hence 
recitation of the Puranas, which contain awful descriptions of 
the infernal regions lends a healthy tone to the mind. 

If the ultimate sanction isto be incurred in another world, 
the act is termed sinful or trreligious, if it to be incurred in the 
disapprobation of the good men, the act is termed immoral, and 
df itto be incurred in the shape of penalty from the political 
sovereign, then the act is termed illegal, because positive Jam is 
the command of the political sovereign. The attempt of the 
Hindu codes is directed towards engendering a-fixed habit of 
mind, or in the words of Mr. Austin, to make the people fust. 
The sage Yajnavalkya also lays down the test of Dharma or law 
to be a dshberate destre to do an act not opposed to an express 
rule of law (1). Manu also says thar the Veda, the Smritis, 








(I) Wa; cera: Waa fara | 


- Taq carer: eral NIRE YR WEH I 
p (Obap. I, 7). < * 
' The Bruti, the Smriti, approved usage, self-satiafaction (of the conscience) 
and a lawful desire prod roduoed b bya virtuous resolve are ordained to bs the 
pources of Dharma or law,” 
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approved usage, and satisfaction of one’s soul or conscience are 
the quadruple direct evidence of law (1). This question will be 
dealt with more elzborately hereafter. 


From the above it may be inferred that the Hindu DAarma- ^ " 


Sastras are not only treatises of positive law but they also contain 


‘all the rules of religious rites and duties. In fact they contalm 


all the ideas that a human being is capable of. The aim of all 
these Dharma-Sastras is to mould the character of man asa 
perfect social beng, to help Humanity reach divinity. By 
obeying the precepts of the Dharma-Sastras from generation to 
generation, a hereditary tendency in man is engendered not to 
commit any act which is sim, which is #wmoral and which is 
illegal (2). This isthe ultimate aim of positive law also, as Mr. 
Austin has shown. The modern codified law does not take the 
entire man under its charge, it looks to the legal aspect of a man's 
existence, but no: to his moral and spiritual aspects. Hence 
modern Codes of law are imperfect, but the Dharma-Sastras are 
complete and perfect. 

Uttara Mimansa or Vedanta has completely analysed the 
component parts of a man. The man who eats, drinks, sleeps, 
walks, is not the real man. Man is a composite being of five 
coverings or sheaths, called dsha (wu) in Sanskrit. ^ The 
most outward ccvering is food-sheath (wag wie), the next 
inner covering i» life-sheath ( meaa airy), the next is mind- 
sheath (Hla WW), the next is wisdom sheath (femra ate), 
and the innermost sheath is bliss-sheath ( wergea wu), Between 
bliss-sheath and the Spiri there is a very thin demarcating line. 
To improve the san means to improve his five coverings. The 
modern codes of law take notice of only the outward covering, 
whereas the Dicrma-Sastras sim at developing the whole man. 


(1) & afer carers: wer w (ATANG i 
eg fi my: erari www nts) 


Tafea were wife ow efr | 
warta qrenaremqfe vu w H1 


(Manu Chap. II. 13 & 6.) 
(2) wul vorat arat wat? eurwtm i tos 


«wd qn fati warm i 
(Yajnaralkya, 
Ohap. 1, 188). 
Practise with care what is lawful, by body, mind and ; but practise 
Tot that whioh is noh RUM bY s warid, h it is ed in the Sacred 


Books ; for, it securos not spiritual b 
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Such being the nature of the Dharma-Sastras, the Hindu 
law is a Command of the Supreme Being and His colleagues in 
. the act of creation, that is, evolving many out of One, preserva- 
tibn, and the withdrawing of the many into One Evolution and 
Involution which is called destruction. The human king is not 
the maker of law, but only an administrator of law, emanazing 
from God's Viceroys asit were. The human king is not the 
creator of man, he does not possess perfect knowledge of man's 
nature, destiny and purpose of his stay on this earth, so the king 
is not expected to formulate a perfect code of law for his fellow 
beings. The king can, however, adopt pre-existing customs of 
the virtuous men as good law, and when they areso adopted 
they become positive laws. The codes of Hindu law contain 
many such customs. These customary laws are called Anuvada 
(recital) or superfluous precepts that need not have been laid 
down in the Sastras. Soa distinction has been made between 
God's revealed law and positive law of human imposition. The 
Dharma-Sastras even lay down that positive law is not the 
primary object of the Sastras. Every rule of law, according to 
- the rules of interpretation, is either an injunction (faq ) or a 
positive or negative precept (uqufa fafa or fata fafa), or a 
declaration of limit (wagel), or a statement of -a known or 
admitted fact (sate). Anuvada is of two kinds, necessary 
anwuvada or unnecessary anwvada. Jimutavahana, the author of 
Dayabhaga, has given the example of a necessary anuvada in 
explaining a text of Manu (1). The text is, “after the death of 
the parents let the brothers divide the parental wealth, for during 
the life time of the parents they are not independent." tmula- 
vahana says that this declaration that the sons may divide the 
paternal wealth is a necessary anuvada, because what is reaily 
meant by this text is that the sons become owners after the death 
of the father and not before, hence their right to divide follows 
as a necessary incident of ownership, and therefore this text is a 
pecessary one to declare the time of accrual of ownership. 
" Mitakshara, in the course of a discussion relating to the 
purport of a text of Manu, remarks—'In this text there is no 


prohibition of what might otherwise take place ; but it is a recital f 


of that which is demonstratively true: for most texts, cited 





(x) wY fare wae utu aT aa i 
ws Que ww were fy alaa. ü 
(Manu Chap. TK, 104.) 
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ynder this head, are mere anuvadas or recitals of that which is 
loka-siddha or notorious to the world (1). The Viramitrodaya 
also, another commentary of the same school explaining and 


supporting the doctrine of tne Mitakshara, makes similar observa- ' 


tion while meeting an acverse argument thus:—' For it" is 
admitted by all the commentators that the sacred Institutes in 
so far as they deal with litigation or jurisprudence mainly consist 
of anuvada or superfluous precepts embodying matters derived 
from profane authority '(2) of human reason and so forth. Thus 
the commentetors introduce an advanced view of jurisprudence 
and in a maaner modify, if not give up, the theory of the divine 
origin of posizive law ; for, according to their view, even if there 
had been no revealed law, the-same rules would have been recog- 
nized by the people. And these lawyers explain the reason why 
positive laws have been incorporated in the Codes, by saying that 
they were intended to guard the unthinking from falling into 
error." (3) (Tagore Law Lectures, 1888, page 88). 

Antvads is only one of the several modes of interpretating 


the Dhkarma-Sastras. We shall have occasion to speak here- 


after about these rules of interpretation. 


NG 


The first step taken towards the development of the Hindu . 


jurisprudence was to separate the legal rules from purely religious 
injunctions end moral precepts. This was done by a rule of inter- 
pretation, commonly known as factum valet. It suffices for the 
present to <Ilude to the reasoning adopted by $imuta vahana in 
explaining away certain sayings of the sages thus: 


wed min WIYATA freed ng taraf akiran | 


See ONS SINUS A errata mais acer: D 
ii (grama: Ch. II, 27 and 28). 


“This prohibition relates to the incurring of religious sin, 
but not to thelegalinvalidity of sale," (because, if the sale be 
invalidated then the legal rights of another will be affected, and 
as sale is gn accomplisked fact, it cannot be set aside merely by 
the violation of certain texts). 

The violation of a direction takes place, but gift (which is a 
settled fact’ cannot be invalidated. 

"Ever a hundred texts cannot alter the essential nature of 





(1) Oolebrooke's Mitakshava, L 11, 1. 
(23) Translation, page 20. 


(8) nak ika Mitakshara, L 1, 14; Viramitrodaya Translation, Oh, I a. 37 
page 19 
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a thing (a settled fact)," or its legal incidents, if the fact be once 
legally accomplished. : 

No doubt, legal rights are creatures of law properly so called, 
and the Hindu law is the zext of the Vedas and Smritis. So viola- 
tion of the express texts cannot confer a valid legal right. But 
there are some texts which are essentially necessary to constitute 
a thing, and if a thing be thus constituted, it cannot be nullified 
by the non-observance or violation of other non-essential formali- 
ties or texts of a similar nature. Every law. properly so called, is 
a command, by every command an obligation is, by virtue of the 
corresponding sanction, imposed upon the party to whom it is 
addressed, or intimated. Jfa party is commanded to do or per- 
form, this a positive duty ; if to forbear, a negative one. If the 
duty has a right answering to it, it is relative duty. Ifit has no 
such right, it is an absolute duty ; for instance, not to commit 
suicide, not to kill any animal. A relative duty is incumbent 
upon one party and answers to a right residing in another party. 
Now, religious precepts prescribe absolute duty, the violation of 
which cannot affect any right residing in another. But the 
violation of a legal precept interferes with the right of another, 
which cannot be allowed by even-handed juatice. 

The rehgious precepts, confticting with ga? precepts, are 
considered admonttory aud not mandatory, becauce any third 
person's position is not affected by the infringement of the 
religious precepts. Itisa point of great nicety to distinguish 
mere moral or religious obligation from purely legal obligation, 
because under the Hindu jurisprudence the /exzs are the law. Sir 
M. Westropp has laid down the following rule, and thereby 
reduced the ambiguous maxim to its proper meaning (1) :— 

“Tf the facium, the external act, is vord in law, there is no 
room for the application of the maxim. The truth is that the 
two halves of the maxim apply to two different deoartments of 
life. Many things which ought not to be done in point of morals 
or religion are valid in point of law. But it is nonsensical to 
apply the whole maxim to the same class of actions and to say 
that what ought not to be done in morals stands good in morals, 
or what ought not to be done in law stands good in law." 

In applying the maxim it is to be first ascertained “ whether 
the injnnction was a positive law on the subject, or was only 
addressed to the moral sense" (a). 


- 





. (1) LL R.14Bom 39. - 
(3) Badha Mahun e. Harda! Bibi, (1808) L L. B. 33 Mad. 398 P, Q, 
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This maxim is also recognized by the Mitakshara School. 
It has been applied in the cdses of alieration by the father, in 
the guardianship of marriagé, in the adoption of an only son and in 
the cases of prohibited degrees for adop-ion. The maxim will be 
fully dealt with in discussing those questions. 

Raghunandana illustrates the doctrine of Factum valet thus: 
“There is a special precept-— slay aot a Brahmana, but if a 
Brahmana be slain, can the murder be andone, by that precept? 
It cannot be that. "What does it then: It declares sin." 

The precepts which reem to restrict their (the father and co- 
hejr in a joint-family) power of disposition, cannot alter the 
nature of ownership or of its legal incidents such as sale or gift, so 
as to invalidate the same: but they are to be regarded as merely 
admonitory and morally binding. These precepts are dealt with 
by the author of the Dayabhaga in the same way as conditions 
restraining alienation, znd restrictions repugnant to gift are, in 
modern law” (1). 

The maxim guod fieri non debutt pactum. valet is recognized 
to some extent by other schools of law in India besides that of 
Bengal, The act of adoption if duly completed cannot be undone, 
the maxim factum valet applying in the Benares as well as in the 
Bengal School. “That the maxim is not recognized by other 
schools in the same decree as in Bengal is undoubtedly true" (2). 
The cases of Chinna Gaundan v. Kumara Gaundan (i Mad. 
H. C. R. 54) and Rafe Vyankatrave v. Fayavantrav (4 Bom. 
H.C. R. A. C. 191) acted upon it. 

* No system of law makes the province of legal obligation 
co:extensive with that of religious ard moral obligation. A man 
may, in his conduct or in the disposition of his property, dis- 
regard the plainest dictates of duty. He may prefer an unworthy 
stanger to those who have the strongest natural claims upon him. 
He may be ungrateful, selfish, cruel, treacherous to those who 
have confided in him ard whose affeccion for him has ruined them. 
And yet he may be within his lega. rights. The Hindu sages 
doubtless saw this distinction as clearly as we do, and the precepts 
they have given for th» guidance of life must be construed with 
reference to it. Ifa transaction is declared null and void in law, 
whether on a religicus ground or another, it is so; and if its 
nujlity is a necessary implication fram a condemnation of it, 
the law must beso declared. Buc the mere fact that a transac- 





(1) Tagore Law Lectures of 1888 by Go ap Obandra Sarkar, Sastri, page 148. 
(3) L L. Res Oslo, 587 P, O, 


omana GC AA 


You. VIIL) HİNDU JURISPRUDHKON. 


tion is condemned in books like the Smritis dogs not necessarily 
prove it to be void. It raises the question what kind of condemn- 
ation is meant” (1). 
% The early codes of all countries mingled up religious, civil 
and moral ordinances, The severence of law from morality and 
religion belongs to a very distinct later stage of mental progress, 
The Hindu jurisprudence is struggling to separate law from 
morality and religion, as the conflicting decisions of the Indian 
Courts of the past half century clearly indicate. Their 
Lordships of the Privy Council had occasion to dwell upon the 
mixture of morality, religion and law in the Smritis (2). Justices 
Dwarka Nath Mitter and Louis Jackson laid down in 1868 that 
the religious and temporal aspects are wholly inseparable. Raja 
Upendra Lal Roy v. Srimatt Rant Prosannamoyi, But this 
position is not sound. Their Lordships of the Privy Council 
have pointed out that the law of estoppel, the statutory period 
of limitation and other enactments are those cases in which the 
legislature is interfering to bar the working of a Divine law, and 
a separation is being made between religious and temporal 
aspects. If the validity of temporal arrangements be referred to 
temporal Courts for decision, sound processes of reason should be 
applied to arrive at a right decision. 

The codes of Hindu law do not correspond to the codified 


The Distinctive 


laws of other countries. They are philosophical treatises of Characteristics of 


sacred law, which contain the underlying principles of universal ms 


jurisprudence. As in some of the European countries scientific 
treatises of jurisprudence are discussed in courts of law to find 
out any fundamental principle of law, so codes of Hindu law are 
referred to and discussed, to deduce any abstract principle to 
which the concrete facts may conform. Manu in the first chapter 
of Manu-Sanhita has described the growth of the most general 
theories respecting the standard to which all human actions 
should conform. In order to fully grasp the fundamental 
conceptions of sacred law, one should be conversant with the 
origin of this universe, how the Infinite-and Unknowable mani- 
fested Himself, how the Devas and men came into being, how 
mankind in general came to entertaln the legal notions of family, 
marriage, adoption, order of succession, property, contract and 
MM — 

(1) Sri Balus Guralingaswami s, Bri Balusu Ramalakshmanna, 8 O, W. N, 

P, O. 437 at 445, 
(3) Hao Balwant Singh e. Rani Kishor! (1897) L, B. 95 I, A. 54 at 69, 


Hindu Oodes 
of Law. 
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delict or crime. Manu has devoted his first two chapters to the 
consideration cf this most abstruse and obscure subject. He has 
traced the broad outline of the metaphysical principles of the 
origin of this world and man, and also the science of law. Thé 
modern students of Hindu law carefully avoid the perusal of these 
two chapters a£ being mythical and chimerical. But it is certain 
that as long as men are at hopeless discord among themselves 
regarding the nature man, the whence and the wherefore, their 
outward actiars will but reflect the mental anarchy from which 
they proceed, aad any attempt to systematise the various concerns 
of man's life for deducing a general principle of conduct cannot 
but fail to be fctile and abortive. 

Now Manu, the Father of Mankind, in accordance with the 
teachings of the Vedas and Hindu philosophies, has described 
the dawn of rhe solar system. From this we find that our solar 
system has a Efe stretching behind it into the illimitable past. 
That one life—Ishvara—sprang up as a Mountain of Light in 
the midst of darkness unfathomable. Theunmanifest made Himself 
manifest. Ishvara unfolded Himself into a triple manifestations, 
into three Forms and from that marvellous light of life issued forth 
in wondrous magnificent outlines three mighty and devine Forms. 
They are the Fowers, the th-eefold Aspects of Ishvara manifested 
in the universe—the creatar, the preserver and the destroyer. 
The One in three Forms, the Three whose essence in One, is the 
all-pervading, all-embracing Consciousness that ensouls this 
universe. One Divinity pervades the Nature of the three 
Powers. Then out of thesa three Forms came out those mar- 
vellous spirituc] Hierarchies who are the fruits of evolution of 
past universes. They are zhe Creative Orders, the viceroys as it 
were, of Ishvara. From this it is manifest that man is only a link 
in the vast Divine scheme of creation, from the Devas 
downwards. The Jivatma the separate and individual cons- 
ciousness of men, beasts, birds, vegetable-kingdom, is only a part 
of the all-pervading Divine Consciousness -clothed in different 
sheaths or forms of matter. As One consciousness pervades the 
universe, so one Universal Law acts for the growth and- higher 
development of all. 
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“The writings of the ancient sages, such as Manu, Saunaka 
and Yajnavalkya, are all classed among the Smritis which are 
held by orthodox Hindus to have emanated from the Deity, and 
to have been recorded, not like the Sruti in the very words 
uttered by that Being, but still in the language of inspired men. 
They contain precepts whose authority is beyond dispute, but 
whose meaning js open to various interpretations and has been 
and is the subject of much dispute, which must be determined by 
„ordinary - processes of reason. The glossaries, such as the 
Dattaka Mimansa stand on a different footing. The Dattaka 
Mimansa is not older than the 17th century A. D. and does not 
claim any but human origin. Moreover it was written during 
Mahomedan rule and cannot be the work of a lawgiver or judge. 
The Dattaka Mimansa and Dattaka Chandrika are supplementary 
authorities on the Law of Adoption, and having had the 
advantage of being translated into English at a comparatively 
early period, have increased their authority during the British 
rule. But caution is required in accepting their glosses where 
they deviate from or add to the Smritis. Their authority is 
open to examination, explanation, criticism, adoption or rejection 
like any scientific treatises on European jurisprudence, having 
in view the effect, which long acceptance of written cpinions 
has upon social customs, and it would probably disturb recognised 
law and settled arrangements (1). 

It is to be seen that the Hindu jurisprudence deals both with” ‘The Plaoe of Law 
the Divine law and human law. Mr. Austin and Sir H. Maine ot dee 
strongly combatted against the use of the term law in a loose 
and delusive metaphorical sense, But the advocates of the law 
of Nature may say that Nature imposes upon men cettain laws 
capable of distinct enunciation and attended by distinct penalties. 
Nature can never err ; Nature's law is infallible and inevitable in 
próducing consequences. But it is urged on the other hand that 
the word “law” in the foregoing phrases is a delusive, dangerous 


(1) Balusu Gurulingaswam! v. Balusn Ramalakshmamms, 8 O, W, N. 487, | 
P. O, (1899), : z - 
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and mischievous metaphor. Because it encourages that servile 
fatalism and slavish temper of mind which delights to find conse- 
quences asserted to be inevitable, in order that it may acquiesce 
in them. From a Hindu point of view this may be easily 
refuted. 

The true ideal Deity, the’ one living God in Nature, can 
never suffer in man's worship if that outward cloak, woven by 


eee 


man’s fancy, and thrown upon the Deity by the crafty hand of ' 


the priest greedy of power and damination, is drawn aside. The 
hour struck with the commencement of this century to dethrone 
the " highest God" of every nation in favour of One Universal 
Deity—the God 3f Just Immutable Law, not charity ; the God 
of Just Retribution, not mercy, which is inerely an incentive to 
evil-doing and to a repetition o? it. : 

People are very apt to use terms which they do not under- 


stand, and to pass judgment on rima facie evidence. Any one. 


who has the key to the understanding of the grand truths of 
Nature in the Vedas and Upanishads that “God is in Nature and 
Nature is in God" cannot look down upon the Law of Nature 
with aversion as the English Jurists have done. 

Sir H. Maine says that, 'the Law of Nature has never 
maintained its footing for an instant before the historical method,’ 
and though he scrupulously confines himself to facts, and 
is too cautious to commit himself to any express conclusion 
which does not fall strictly within the limits of his historical 
inquiry, he appears to think that he has refuted the theory, 
or rather all the successive theories regarding the Law of 
Nature by tracing their geneology. This is surely a natural 
fallacy. His analysis amounts to this :-—There is no such thing 
as Natural Law, because you would not have thought of it, if it 
had not been for the theories of Rousseau ; who adapted to his 
own purposes the language current amongst the lawyers of his 
day ; who inherited their views from earlier lawyers ; who, to 
serve a temporary purpose, twisted certain theories of Roman 
Law; which theories has at an earlier period been compounded 
qut of the notions of certain Greek philosophers, and certain 
doctrines about an older jus gentium, which meant something 
altogether different from what is understood by Natural Law, 
because jus rentum was the fruit in part of the disdain of the 
Romans for all foreign law prevalent among the various Italian 
tribes, and in part of their disinzlination to give these foreigners 
the advantage of their own indigenous Fus Croile,; that the 


uy 
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theory of Natural Law originated with the Stoic theory—" to 
live according to nature, by self-denial and self-command, is the 
end of life ;" and that this theory was turned upside down, from 
the ‘ Law of Nature! to the ‘State of Nature—' Man must be 
in a supposed state of Nature ; every law or institution which 
*would misbeseem this imaginary being under these ideal circums- 
tances is to be condemned as having lapsed from an original 
perfection ; every transformation of society which woulc give it 
a closer resemblance to the world over which the creature of 
Nature reigned, is admirable and worthy to be effected at any 
apparent cost." 

Now, all this may be perfectly true without proving the 
conclusion. A rational conviction of an important truth may 
be founded on very bad reasons. An advocate of the Law of 
Nature—which excludes a despot and includes foreigners and 
slaves,—may justly contend: It may be perfectly true that I 
should never have thought as I do unless Rousseau, Grotius, 
the lawyers of the 14th century, the jurisconsults of Justinian; 
and the philosophers of Greece had thought certain other things 
before me, but I can nevertheless give very good reasons for what 
I do think, I assert that Nature imposes upon men certain laws 
capable of distinct enunciation, and attended by distinct penalties. 
For example, the Law of Nature forbids murder ; and if there 
were no municipal laws at all, murder would still incur penalties 
in the shape of disapprobation and vengeance. The manner in 
which I came by this opinion has nothing whatever to do with its 
truth. 

It seems that the historical method is not the safest guide to 
arrive at the rationale of law. Moreover, as we shall see in the 
course of these lectures, historical inquiry cannot be pursued, 
with any reasonable chance of success, in arriving at the develop- 
ment of jural conceptions in the Hindu law. 

Now, Mr. Austin, in pursuing the analytical method, has ahown 
that the word ‘law’ in such phrases as the Law of Nature is a 
delusive metaphor, because it suggests to the mind a closer 
analogy than really exists between commands, issued by and to 
reasonable beings, and maxims put asit were into the mouth of 
abstractions; and also a dangerous metaphor, because it 
encourages that slavish temper of mind which delights to find 
consequences asserted to be inevitable, in order that it may 
acquiesce in them, and of which fatalism -is the theoretical 
exponent, 
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It will be seaa that the Hindu jurisprudence is not based 
upon such theories of Natural Law, but upon Divine Law, which 
fulfils all the conditions of a law proper, and the Karmic Law of 
the Hindus does ubt necessarily lead to fatalism. No doubt, 
Bentham and Mr. Austin have resolved every law into a command 
of the lawgiver, an obligation imposed thereby on the citizen, a* 
sanction threatened in the event of disobedience, and a 
prescription for a series or number of the acts of the same class or 
kind. But “who has ever heard that the measure of law in any 
country, even ina country blessed with an ideal code, is express 
command or express prohibition ?"—(Dr. A. T. Mookerjee, in 
Law of Perpetuity). 4 

Sir H. Maine has also said :— 

"It is not, however, asserted that the notion of law enter- 
tained by the generality is even now quite in conformity with 
this dissection ; and it is curious that, the farther we penetrate 
into the primitive history of thought, the farther we find our- 
selves from a conception of law which at all resembles a 
compound of the elements which Bentham determined. It is 
certain that, in tire infancy of mankind, no sort of legislation, nor 
“even a distinct author of law, is contemplated or conceived of.” 
(Ancient Law, pr. 6-7.) 

Unless one has some acknowledged standard of truth his 
speculations on the historical successions of legal principles are 
like a map in which all the roads are marked out, but capital 
towns left out; because thev show nothing but a constant 
succession of opinion, each of which was inevitable in its days and 
was succeeded by a series of equally inevitable successors. — . 

The Hindu Puranas have started with the dynasties of Gods, 
demi-gods, and Heroes or giants who had preceded the human 
race. According to the Puranas these dynasties were those of 
the Devas or Koapurushas, and of Danavas and Dattyas—Gods 
celestial spirits end giants or Titans. “Inthe middle of Sambu- 
dwipa stands Meru, for it is the country inhabited by beings who 
live ten thouscnd year, who are free from sickneas or failing ; 
where there is reither virtue nor vice, caste or laws, for these 
men are of the same nature as the Gods.” (Vishnu Purana, 
Book II, Chap. II.) 

It is not proper to speak contemptuously of the Law of 
Nature, as the untenable ccnception of an uncultivated past. It 
must be borne in mind that the exploration of the priceless 
jewels of modern science is due to the genuine and real know- 
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ledge of the nature of the cosmos. The modern scientists have 
shewn these priceless jewels from the inexhaustible intellectual 
quarries of those ancient philosophers who devoted lives to the 
contemplation of nature and who delighted "to read a little in 
the wide book of Nature." Vedanta (anta—last portion ór end 
of the Vedas, commonly known as Ugantshadas) many centuries 


ago proclaimed that there is a life prevading in Nature, and that 


life is Brakman. Even the so called inanimate objects are not 
destitute of this universal life. The Vedas proclaimed that matter 
and. life (Prakriti and Purusha) are co-eval, co-existent and 
correlative. The whole Universe (cosmos) itself is a Purusha 
and Prakriti combined zmseparably within itself. The great 
problem “ why should man be created and be born as he is, what 
is the ultimate aim of his life,” which has baffled many an erudite 
scientist, had -been solved many centuries ago by the accient 
Aryan Rishis. 

The ancient religion and philosophy are the foundation-stone 
on which are based the most important universal beliefs that man 
is a link in the unbroken chain of the breath of the universal 
Nature, that there is an everlasting energy—an impersonal and 
universal divine Principle, absolute in its nature, which is the 
Soul of the universe, that there is an undying and ceaseless 
evidence of the presence of an undeniable design in cosmic 
mechanism, in the birth, growth, death and transfcrmation, of 
everything in the universe, and that divine Principle is the 
"Thought Divine ”—" the perpetually reasoning Livinity "' of 
Plato. Therefore it cannot be said that this universal principle— 
this grand truth originated with any particular philosopher: in 
any particular reigon in any historical period but it is the Pedic 


. lore, the hawa ardt (the Word of no particular individual) of 


the Divinity. The Vedas, upon which the six systems of Hindu 


' Philosophy are based, are the depository of these universal grand 


truths. Hence Sui (the Vedas is referred to as the ultimate 
source and authority not only of Hindu Law, but also of Hindu 
Philosophy and Hindu religion. Therefore it is found that the 
Hindu law, Hindu religion, and Hindu philosophy are intimately 
mixed up. The unassisted human reasoning cannot reach the 
ultimate source of any principle or rule of human conduct further 
back than the historical period. In tracing the early institution 
of mariage, for instance, Herbert Spencer has taken shelter under 
the law of Nature—the survival of the fittest. 

“ Out of this lowest state, however, there tend to arise higher 
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states. In two ways do groups thas loose in their sexual relations 
evolve into groups having sexual relations of more definite kinds. ' 

If, as we have concluded, prevailing promiscuity was from 
the first accompanied by unions heving some duration—if, as we 
may infer, the progeny of such union were more likely to be 
reared and more likely to be vigorous than the rest—then the 
average result must Lave been multiplication and predominance, 
of individuals derived from such unions. And bearing in mind 
that among these there would be mhertied natures leaning towards 
such unions more zhan other catures leaned, we must infer 
that there would, from generation to generation, be an increasing 
tendency to such union along certain lines of descent. When 
they favoured race-maintenance, survival of the fittest would further 
the establishment of them. 

The struggle for existence between societies conduces to the 
same effects. Subject to the foregoing limitation whatever 
increases the power of a tribe, either in numbers or in vigour, 
gives it an advantages in war; so that, other things equal, societies 
characterized by sexual relations that are least irregular will be 
the most likely to conquer. 

As, however, cnder ordinary conditions the rearing of more 
numerous and stronger offspring must have been favoured by 
more regular sexuzl relations, there must, on the average, have 
. been a tendency for the societies most characterized by 
promisquity to disappear before those less characterized by it.” 
(Sociology, $ 295). 

The struggle for existence is nothing short of a tendency of the 
Unmanifest to manifest, the inherent tendency of inherited nature to 
follow a particular course of conduct is only the Divine law of 
Evolution, assisted by the law of Aarma—law of cause and effect, 
for it has been said that one should reap what he has sown. If it 
be conceded that this manifested universe is the evolved condition 
of an unmanifest incorporeal world, then it may be asked where 
was its seat? The Vedas will say that its seat was in the Divine 
Reason. He alone is the true exiscence—wf my aq (That) alone 
is the true existence ). That Divine Reason brooding over itself 
(chaos), brought forth out of itself the idea of the “to be created 
universe,” the “to bs created worlc" remained as au idea in the 
Unmanifested Mind, and next, this idea came out as a reflection 
from the Divine Mind, assuming an objective existence. This is 
called creation of the uniyerse. So some philosophers find 
nothing but idea zt the bottom of this manifested universe, 
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Some philosophers like to call this manifested world as the 
unreality, the only reality being the Divine Idea, for all forms 
perish, the substratum alone remains as a part of an unbroken 
chain in the Divine Idea. This process, of the manifestation of 
the Divine Idea has been traced by different philosophers by 
„different methods, but all are one in the original point that this 
visible world is what the Divine Mind thought Himself of, and by 
adopting this parity of reasoning regarding individual mind we 
may say that “a man is what he thinks himself of.” Ir there is 
no thought, there is no existence of this world. The existence 
of this world indicates the existence of the " Thought Divine.” 
It is unphilosophical to leave aside the first cause and trace the 
physical effects of institutions only by historical method. For 
the revolutions and changes in the physical world are the visible 
outcome of a corresponding revolution in the spiritual world. 

It is the aim of the Dharma Sastras to help the world to 
arrive at a true knowledge of man's place in the universe, the 
aim of his life and his duty in this world as well as after physical 
death, with the torch-light supplied by the Vedas. If ycu study 
the Hindu Jurisprudence, the reasoning of Hindu laws, by the 
light of the Hindu philosophy which is based upon the Vedas and 
by the light of the Smrzfis which correctly interpret the Vedas, 
you will find that the study of Hindu law cannot fail to be 
interesting. The entire body of rules, which should regulate the 
life of a man from his inception till bis emancipation from the 
sheaths (ygattw) of bodies, in relation to his conduct as a member 
of civil society or a subject of the State and in: relation to the 
performance of sacrifices (aw) and other religious ceremonies, is 
included in the Vedas, which are the depository of God's 
communications to man, and which teach the only Law to be 
obeyed by man, the Law or command, not of a worldly sovereign, 
but of the Supreme Ruler of the Universe, and as the political 
sovereign is the visible embodient of the Supreme Ruler. 
(erie gemaa ffr ww) and the administrator of the 
Commands of that Ruler, the law is the command of a political 
sovereign administering the commands of the Supreme Ruler of 
the Universe with the help of the sages who are learned in the 
Divine Commands. The political sovereign administered the 
commands of the Supreme Ruler, which are to be found in the 
Vedas, interpreted in the Dharma Shastras and exemplified in 
the lives of the Hindus of Brakmavarta, Brakmarsht and 
Aryavaria. 
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The great ach:evement of Mr. Austin in the field of law is 
that he was the first writer who arrived at a correct conception 
of the nature of municipal or positive law. The law of Justi- 
nian is the ground work of the law of all civilized countries. 
But the Roman ideal as to tke true nature of law in general 
was based upon the Stoic conception of the Law of Nature, 
and we have said before that fram the Hindus many roots of 
law were transplanted into anciert Greece. The Stoic concep- 
tion of the Law of Nature anc the Hindu conception of the 
Divine Law of Cosmos, though not all on fours, yet in both 
of them the lofty ideals of justice and jurisprudence played a 
conspicuous part. In the Vedas rules of positive law are given 
only incidentally and occasionally, the Sserztis have collected from 
the Vedas approved customs of the people of the chosen countries 
as said before, a camplete system of law regarding civil conduct 
and performance of religious ceremonies. But 1t remained for 
the Commentaries and Digests to expand, liberalize, and perfect 
a system of Hindu Law suited to the altered and peculiar habits 
of the people. But the root cause of the Hindu law is always 
referred to the Wadas or Divine revelation, as the root causes of 
the Roman law was traced to tha Stoic conception of the Law 
of Nature. Though the commentaries of the Smritis may seem 
more like speculadve discourses an points of law than practical 
treatises for the guidance of Judzes, still they served to adjust 
the law of the Smritis to the altered and peculiar circumstance 
of the people according to the notion of justice, expediency, and 
knowledge of Divine law of each commentator. The jus naturale 
of the Romans helped to develop and liberalize the private laws 
by a process of reasoning worzing upon fundamental principle 
of justice and common sense. In like manner the Divine law of 
the Vedas and Smritis helped the commentators to expand and 
liberalize the private laws of the community by the process of 
reasoning based upon the inna-e conviction of right and justice, 
and according to the standard of equity, apportionmeht of advan- 
tage and disadvantzge, loss or gain, ‘expediency and the theory 
of factum valet. 

JANAKI NATH PAL SASTRI. 
{To be continued.) 
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The Indian Practice.—By M. L. Acarwata, B. Sc, LL. B, 
a Vots Raw NARAIN LALL, ALLABABAD, 1908, Rs. 12,—Mr,- 
Agarwala is a distinguished graduate of Indian and English 
Universities, and his name is familiar to the members of the legal, 
profession by reason not only of his series of Students’ Law 
Books, but also of the excellent work he did in connection with. 
a volume of the ‘Ruling Cases.’ His present work which is a 
commentary on the new Code of Civil Procedure is modelled on 
the English Annual Practice, and is marked by the care and: 
thoroughness which distinguish his previous work. We have 
tested the notes to various Secfions and Rules and found them. 
full and well arranged. Cases are cited from all the Indian 
Reports, both official and non-official, and “English decisions are 
noted, whereever the Indian authorities are meagre and require 
to be supplemented. The work is SES got up and the price 
is extremely moderate. - 

Index or Cases judicially noticed, 1811. 1907.—By B. R. 
Dzsa1, BARQDA. 1908, Rs. 9.—Mr. Desai is to be congratulated on 
this, the second edition of his valuable Index, which was first 
published three years ago. The cases are not cited by names, 
but by the volumes and pages of the Reports. This method 
secures brevity, and at the same time does not lead to any 
practical inconvenience. We have bad occasion to use the book, 
during some months past, and ‘have not yet come across any 
wrong reference. In this new edition, important improvements 
have been introduced of: which we may mention one, namely, 
that the entries under each case show at a glance whether the, 
case been followed, distinguished, applied, dissented from or 
over-ruled. "We trust, the book will be widely circulated. It 
deserves to be on the table of every practising: lawyer. 

Principles of the Law of Interest in British. India—By 
E. UPTON——THACKER, SPINK AND Co. CALCUTTA, 1908, Rs, 6.—In 
this volume, Mr. Upton has exhaustively dealt with a subject of 
great practical importance. The work is divided into ten chapters 
of which the first three give a historical introduction on the Law 
of Usury. The next chapter gives a full summary of the English 
Law on the subject. The next four chapters amplify the distino- 
tion between interest payable as a debt and interest payabla as 


damages, The last two chapters treat of the extent to which pro- 
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tection is afforded by Ccvrts of Justice against unusual agreement 
for payments of interest. There are three Appendices, reproduc- 
ing the Statutes of 1830 and 1855, as also a very interesting states 
ment of Chief Justice East on the effect of the law relating to 
interest in this country. It wil be szen, therefore, that the 
whole subject is adequats:y covered, while the numerous footnotes 
show that every single indian case of any importance has been 
duly noted, while the more important English cases are clearly 
analysed and commented upon. The work which is attractively 
got up will prove indispensable to the prcfession. 

Hindu Family Law—By E, J. TRrEvELYAN, D. C, L. 
W. 'Thacker and Co., Lordon, 1908 Rs. 6—Dr. Trevelyan, since his 
retirement from the Cabutta High Cour-, succeeded Sir William 
Markby as Reader in Indian Law. in the University of Oxford. He 
has recently published a naw edition of ais well-known work on the 
Law of Minors to which the volume now before us may be regard- 
d as a necessary complement. The Introductory Chapter gives 
a historical outline of H^ ndu Law, its Soarces and Schools. The 
next two chapters deal with the Law of Husband and Wife, while 
the three following are devoted to the Taw of Parent and Child. 
The last four chapters are taken up with the Law of the Joint- 
Family, its property, its cebts and its dissclution by partition. The 
work is throughout characterised by lucdity of statement. An 
attempt is made to stae the principal Rules in the form of pro: 
positions which are followed by Notes prirted in small types which 
serve to amplify or sometimes to qaalify, but always to 
elucidate the principal Rules. The foct-rotes give an exhaustive 
reference to Judicial decisions. The worz wil be indispensable 
to the practising lawyer hut it is also well edapted for use by Law 
Students, and-we strongly commend it :o all earnest students of 
Indian Law. - 

The Oudh Rent Act—By M. P. SAKSENA and M. N. 
. VARMA, MEERUT, 1908.—This is an annotated edition of the’ 
Oudh. Rent Act of 1886. The editors have carefully collected a 
large number of decisions. reported and unreported on the various 
sections of the Act. They have also cited decisions on cognate 
provisions of other Acts, end generally distinguished these by an 
asteric to avoid confusion. The work resresents a good deal of 
trouble and will no douht prove useful tc practitioners who have 
to apply the provisions af this Act. 
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